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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

C.S.,Individually and on behalf of M.S., a
child with a disability

Plaintiff, No. 16CV-9950(KMK)

V- OPINION & ORDER

YORKTOWN CENTRAL SCHOOL
DISTRICT,

Defendant

Appearances:

Kerry M. McGath, Esq.
Jason H. Sterne, Esq.

Cuddy Law Firm PLLC

White Plains NY
Counsel for Plaintiff

Mark. C. Rushfield, Esq.
Shaw, Perelson, May & Lambert, LLP
PoughkeepsieNY
Counsel for Defendant
KENNETH M. KARAS, District Judge:
Plaintiff C.S.(“Plaintiff”) brought this Actionindividually and on behalf of her daughter,
M.S., against the Yorktown Central School District (“Defendantthe District’) under the
Individuals with Disabilities Education A§tIDEA”), 20 U.S.C. § 140Gt seq (SeeCompl.
(Dkt. No. 1).} The dispute arises out of the decisionthefindependent Hearing Officer

(“IHO™) and the State Review OfficérSRO”) who adjudicated Plaintiffadministrative claims

1 plaintiff is M.S’s mother. However, for ease of reference, the Court will use “Plaintiff”
when referring to M.Ss parents throughout this Opinion.
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for relief arising out of Defendant’s alleged failure to provide M.S. a free and@pge public
education (“FAPE”) during the 2013-2014, 2014-2015, and 2015-2€H@ol years. Before the
Court isPlaintiff’'s Motion for Summary Judgment. (Notice of Mot. For Summ. J. (Dkt. No.
11).) For the following reasons, the Motigrdenied

I. Background

A. Factual Backgrourd

M.S. is a child with a disability as defined by the IDEA. @local Rule 56.1 Statement
(“Pl.’s 56.1”) T 2 (Dkt. No. 14)). M.S. has been diagnosed atifeastAttention Deficit Hyper
Activity Disorder (ADHD), Developmental Coordination Disorder, and Toureg8ghdrome.
(Id. 15.) M.S. attended schooltime Districtfor kindergarter{2009-10) througliifth grade
(2014-15). (PI’s Ex. K-1; Pl.s Ex. R2.)?

1. M.S.’s Educational History

M.S. began receiving special education interventions—incluspegch/language
services and small group support services—in preschools BX.’3J1-J-2 Transcript of IHO
Hearing (“Tr.”) 45) When she transitioned tondergarterfor the 2009-10 school year, M.S.
was declassified from special education and placed in a general edpcagoam, which she
remained in through second grade, the 2011-12 dgleam (Pl.'s Ex.J-1; Tr. 4—47.) During
that time, M.S. received “building level” services, including small group readidgnath
services and occupational therapy, which do not require an individualized educatiomprogra

(IEP"). (Tr. 69, 94, 1910.)

2 When the Court cites to one of the Parties’ Rule 56.1 Statements, that fact is uddispute

3 The entireadministrative record, including Plaint#fexhibits, Defendant’s exhibits,
and the IHO'’s exhibits, were provided to the Court in hard cdjne Court will cite to each
separately, although they are all included in one large document.



In July 2010)before first gradeRlaintiff obtained a privateeuropsychological
consultation from Dr. Monica McQuaid, who diagnosed M.S. with ADHD aibehaelopmental
Coordination Disorder and notétatM.S.’s “profile places her at risk for a lgnagebased
disorder, as well a@ leariing disorder.” (PI$ Ex. 311.Y During M.S.’s second grade, she was
referred to the Districs Committee on Special Education (“CSHESy evaluation of a suspected
disability. Oef.’sLocalRule 56.1 Statement@ef.’s 56.1") { 1.) As part of that process, M.S.
was referred for a psychological evaluatipnDenise Sandor, Psy.D., the school psychologist, in
March 2012. (PIsS Ex. K-1.) The evaluation concluded that M.S. “demonstrates significant
weaknesses in language functioningliich are “significantly deflating her overall 1Q score
making a generalization of her cognitive ability difficult to estimatéd: &t K-5.) FurtherDr.
Sandor noted that M.S. “is continuitmexhibit several behavionglated to attention difficuks,
impulsivity, difficulties with executive functioning and social difficultiesId.J She therefore
“recommended that the [CSE] consider [M.S.]dpecial education serviceand implement
“accommodations and modifications appropriate for children diagneisedDHD.” (Id. at K-
5-K-6)

At a CSE meeting held in May 2012, M.S. was deemed eligible and classified as a
student with a learning disabilityDéf.’s 56.1 { 1) Her 2012-13 IEP recommended integrated

co-teaching (“ICT”) serviceso support her in the regular classroo(Rl.s Ex. B4, B-7.)7 It

4 Plaintiff alleges that she provided this reporthte District, but it did not immediately
evaluate M.S. (Pk Mem. 2.) However, the cited portions of the record do not clearly show
whatwas provided to the District awvehenit was provided. $eeEx. K; Tr. 69, 80.)

S “[llintegrated coteaching services . . . [are] a placement somewhere in between a
regular classroom and a segregated, special education classidom.’ex rel. S.W. v. New
York City Deft of Educ, 725 F.3d 131, 144 (2d Cir. 2013ge als® N.Y.C.R.R. § 200))
(“Integrated cdeaching services means the provision of specially designed instruction and
acalemic instruction provided to a group of students with disabilities and nondisabled
students).



also noted that M.S. had “[b]orderline range” cognitive skills, some math aefiese and
“[K]lindergarten level” reading skills.ld. at B-3—B-4.) In July 2012the District conducted a
speech and language evaluation of M.Bl.'¢ Ex. L.) After administering several testsgeg id.
at L-1-L-5), the evaluator noted that “[i]n light of the average scores obtained a8ds|M
placement in an ICT class for graitieee, speech/language therapyot indicated at this time,”
(id. at L-7.) Therefore, M.Ss IEP for third grade, the 2012-13 school yeaain recommended
ICT services. (Pls Ex. G7.) She also received builditeyel occupational therapy. (Tr. 87.)
On March 14, 2013, the CSE met to develop M.I&EP for fourth grade—the 2013-14
school year (PI's Ex. D) It noted that M.S.Has a hard time solving basic math facts and

working on word problems,” “struggles in reading,” including comprehension and fluemdy
“requires a lot of teacher support when working on a writing activity,” inclugipgdling and
mechanics. Ifl. at D-3.) The CSE therefore set forth eleven annual goals for reading, writing,
mathematics, and motor skillsld(at D-5-D-6.) The IEPrecommended that M.S. continue ICT
services for social studies and scienless, but attend a special 121iclass for readingnpath

and skills. [d. at D-7.) It also recommended 5:fnall group occupational therapy twice a

week, as well as supplementary aids for the classrqtii) M.S. also began attending a

building level social skills groupid-year. (Tr. 921-23 PI.s Ex. J33.)°

¢ Before M.S. began attending this social skills group, she reported to her paaestset
was being bullied. Specifically, M.S. claichéhat sheegularly wet her pats in school because,
if she went to the bathroom when needed and arrived late to lunch or recess, she would not have
classmates to sit with. (Tr. 1902—05.) Plaintiff informed the nurse, who suggestedragmeeti
with M.S.’s teachers(ld. at 1903.) Although they held a meeting with teachers in the spring,
the District did not convene a CSE meeting to reviawitsue (Id. at 1903-04.) Following the
meeting,and into the 2014-15 school year, M.S. continued to be bullied, including on the bus,
and was teased for her Tour&tteyndrome. Ifl. at1906—07, 1910-11.)
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Toward the end of fourth grade, in March 20Rkintiff had M.S privately evaluated fo
auditory-language processing. (Def.’s 56.1 s Ex. N) After conducting several tests,
(Pl.s Ex. N2—N-3), the evaluator noted that M.% fiow seen as struggling with listening skills
that impact language abilities,” most significantly widispect td'Auditory Reasoning ability.”

(Id. at N-7.) The evaluator therefore “strongly recommended that [M.S.] receive speech and
language therapy to focus on listening-language skillsl) @laintiff provided the results of

this evaluation to th€SE at M.Ss May 8, 2014 annual review meeting. (Def.’s 56.1){#he
CSE “agreed to request a speech/language evaluation” and decided to “reconuareidild

to review all of the[] findings and discuss recommendations.” s(Bk. F1; see alsd’l.'s Resp.

to Def!s 56.1 (“Pl.’s Resp. 56.1") (Dkt. No. 21)3f(“The District told the Parent it needed to
conduct its own speech evaluatior).”Yhe District conducted a speech and language evaluation
on May 20 and 23, 2014. (R.Ex. G1.) The evaluator recommended “[s]peech and language
therapy” that “should focus on [M.S] ability to define words, follow directions, apply syntactic
skills and improve listening comprehensionld. @t 0-5.) The CSE reconvened on June 12,
2014 to discuss these results, and added small gprgrHanguageherapyto M.S.’s 2014-15
IEP. (Pl's Ex. E1, E-6, E-1])

The CSEs recommendation for M.S.’s fifth grade IEP was thus (1) the special 12:1+1
class for reading, mathematics, social studies, sciencéammguabage arts, with modifications and
accommodations, as well as assistive technology in the form of adaptive seatiagersonal
FM system for auditoryse (2) 30 minutes of speedahguage therapy three times a week (5:1
twice a week, 2:1 once a weeknd (3) 30 minutes of 5:1 occupational therapy twice a week.
(Id. atE-1, E-10-E-12.) In formulating these recommendations, the CSE noted that M.S. “has

shown tremendous growth in her reading abilities throughout her fourth grade schigol yea



reflected in her increased confidence, “satisfactory listening skills,” amtteease in her
“progress monitoring scores,” but “she still falls well below the benchfeafiourth grade” and
thus needs “consistent monitored practice in fluency and reading comprehenkloat’&(.)
It also noted her continued difficulties with math and “substantial problems withugaaspects
of language.” I¢l. at £6.) And, the CSE found that there were “no social and emotionatneed
that should baddressed througdpecialeducation at this time.”lq. at E7.) In addition toher
IEP, M.S. received building level services for additional reading support and cagrialing
the 201415 fifth grade year. (Dé§ 56.1 1 9.)This included multisensory instruction in
reading. (Tr. 787-89, 827-28, 830-35.)

In late 2014, the District conductedtatemandated psycheducational reevaluationof
M.S. (Pl!s Ex. JJ.)After performing several tests and making behavioral observatiens,
evaluator explained that /4.’s “overall intellectuafunctioningis in the Low Average range,”
consistent with her previous score, her verbal comprehension and processing spksed are
“Low Average,” her perceptual reasoning is “Average,” and her working meisiory
“Borderline.” (Id. at J312-JJ13.) After noting some strengths, the evaluator noted “[r]elative
weakness” in some cognitive capabilitiaad “well below grade level” academic skills,
including “weak” reading skills, “quitemited” math skills, and” difficult[ieskexpressing
thoughtgthrough writing,”as well as'difficulties with attention.” Id. at J313) The evaluator

recommended that M.S. continue special education services, occupational andesppeae

" This testimony is all from Laura Basile, a Reading Specialist for the District who
provided reading services to M.S. during a 2014 sanmeading camp and as building level
reading services during the 2014-15 school year. (IHO Decisi®n S+e transcript incorrectly
spells her name “Basili.” Se€Tr.)



therapy services, and social skills group, as well as her test accommodatigmegram
modifications. [d.)

On January 23, 2015, the CSE convened to review the results of the psydational
re-evaluation.(Pl.’s Ex. G1.) Although no changes were made to M.S.’s instructional program,
5:1small goup counseling was addéenlher IEPas a “related service.”ld. at G-1, G-9 see
alsoTr. 1873-74 (adding counseling to IER);at 1938-39 (parerd’testimony that it was their
“understanding” that M.S.’s IEP could not be changed at this meeting drid haituntil an
annual review)The CSE meeting minutes also indicated that M.S. works with a reading
specialist and that her social skills group, occupalithesapy, and speech/language therapy
should continue. Id. at G1.)

However, concernetthat M.S'’s reevaluation had not shown her progré3gjntiff
brought heto Dr. Nelson Dortgd“Dr. Dorta”), a pediatric neuropsychologi$br an evaluation.
(Def’s 56.1  19P1.s Ex. Q.) Dr. Dortanoted that M.S. “showed gross delays in all academ
areas consistent with a Language Based Learning Disorder (LBLPIyding reading and
math, thashe “is not progressing” in terms of “upward movenwdrihe percentile ranks in core
academic aredsand indeed her math computation rank had decliiBt.s Ex. Q6.) Dr. Dorta
found that “[t]he current data supports the IEP classification” and the cuegoehcies of
intervention. Id. at Q7.) However, she recommended that M.S. also receive small group
support in writing and math, each thraeds a week.Id.) Finally, Dr. Dorta recommended
“consider[ing] a school specifically designed for children with LBLD sixtha . . . Eagle Hill
School[].” (d.)

The CSE met twice during M.S.fifth grade yearon April 30, 2015 and on May 22,

2015—to consider her IEP for sixth grade, the 2015-16 school year, which M.S. would complete



at the District middle school. (D&f.56.1 § 18.) Plaintiff provided Dr. Dorta’s report to the
CSE at both reetings (id. 1 19),and Dr. Dorta participated via teleconference at the April
meeting to “review][] the results(Pl.’s Ex. H2; see alsalr. 1943 (Plaintiff testifying that Dr.
Dorta said on phone that “[M.Ss|needs were very intense and that if theasrit a drastic
change in the program, she would make little to no progress in ¥ohdaladdition to
considering Dr. Dorta’s evaluatiorsgePl.’s Ex. H4—H-5),the CSEnoted other aspects of
M.S.’s academic achievement, performance, and learning charactersstecg] 4t H4—H-9).
Among other things, the CSE noted tNa&. “has made gradual progress tadvaer reading
goals,” but shesi still“in the atrisk category” for oral reading fluency, heeading
comprehension skills are weak and need much support,” specifically fromreauickthat

M.S. “benefits from a multisensory approach for phonics” and thus “should continue her
advanced phonics study integrating mekinsory approach utilizing all modalitiesId.(at H

6.) Further, theHP stated thaM.S. “has made satisfactory progress towards her math goals,”
but noted that “[tjhe December psychoeducational re-evaluation indicated poambésic

skills” and that M.S. “has considerable difficulty with basic facts, computatidrpeoblem
solving.” (d. at H7.) It also found that M.S. “has made gradual progress toward her speech and
language goals this year,” and in particular noted that “[h]er motivatidiméarest level in an

activity affect her participation.id.)



Plainiff requested that the IEP include Ort@iHingham based instructierin other
words, a specific researttased methodologfy.(Tr. 1949-50, 1953-54.)CSE Chairperson
Michael Rosen informed Plaintiff that a multisensory approach would be usedtctingtS. in
reading, but the specific reseailtased multisensory approach—e@rton-Gillingham versus
another one-was not identifid. (Tr. 891-97 The CSE ultimately recommended an IEP for
the 2015-16 school year including: (1) 12:1+1 special class in english, math, soced,sdndi
science; (2) 5:1 special class for reading; (3) pdcial class for skills; (4) 5:2sll group
weekly occupational therapy two times for 42 minutes and one time for 30 minuteq; #65:
2:1 small grouspeech/langage therapy, for 42 minutes two times and one time weekly,
respectively; and (6):1 small group counseling once a week for 42 minutes.s (@’ H1.)
The IEP also set forth 24 annual goals for M.S. (Ex. H-10-H-12.)

Plaintiff believed thi2015-16 EP was largely the same as Ms&01445 IEP. (Tr.
1956.) Thus, on August 5, 201 aintiff informed the Districthat she disagreed withe
CSEs recommendations. (Pl.’s Ex. R.) Plaintiff also provided notice that she intendauto s

M.S. to Eagle Hill School for sixth grade and would be seeking reimbursemerttieddistrict

8 Orton-Gillingham is an instructional approach that is multisensory, explicit, repetitive,
and sequential. (Tr. 13713eeViola v. Arlington Cent. Sch. Dis#14 F. Supp. 2d 366, 384
n.12 (S.D.N.Y. 2006} Orton-Gillingham is a specialized, multisensory teaching method
designed to educate students with dyslexia and other learning disabilities.

° Plaintiff claims that Dr. Dorta recommended using Ort@iHingham for M.S's small
group. (Pl.’s Mem. 7.) However, this is not in her repoBeePl.’s Ex. Q.) Nor do the cited
transcript pages reflect thisacommendation. (Tr. 1314, 1346-54.) Indeed, Drtds
testimony at one point seems to indicate Heatloes not recommend using “pure” Orton-
Gillingham, although the meaning of this sentence is not clear from the trangcript 346
(testifying that hisecommendation of a “hybrid model” meant “not using a pwseeh as
OrtonGillingham—using a pure decoding model . . . So it's not—like for example, Orton-
Gillingham wouldrt . . be an appropriate model to help her with her decoding skills and her oral
fluency, but there is other modéssc] that show beer promise given the nature of her reading
comprehension difficulties)’)



(Id. at R2.) The Districtresponded on August 14, 2015, indicating that Defendant would
arrange for M.Ss transportation to Eagle Hill School and stated thatebemmended IEP “is
reasonalyl calculated to confer [M.S.] with meaningful educational progress in thte leas
restrictive environment of her neighborhood public school.” {BEX. S1.)

2. Due Process Complaint and [lH@cision

On December 18, 201P)aintiff filed a complaint requesting an impartial due process
hearing under 20 U.S.C. 8§ 1415. (Pl.’s 56.1 {[Thg due processomplaint noticelleged that
the District failed to provide M.S. with a FAPE when “it failed to develop a progoameet
[her] needs fortdeast the 20142015 and 2015-2016 school year@?1.’s Ex. A7.) Plaintiff
alleged that this denial of FAPE was based on, but not limited to, the following factors:

(1) The districtinappropriately declassified M.S. and refused &v hefr for special
education services when siansitionedo kindergarten;

(2) The District inappropriately recommended RTI services when it should have
recommended and develop an IEP for M.S.;

(3) The District failed to appropriately evaluate the Sttideall areas of suspected
disability, including speech and language,;

(4) The District failed to recommend an appropriate program for the-2614
school year that would allow M.S. to make meaningful progress and as a result,
M.S. regressed,;

(5) The Distict failed to recommend appropriate teaching methodologies for M.S.,
including researckased multisensory instructioim the 2015-16 school year

(6) The District failed to recommend appropriate goals with the @sbased
multisensory methodologies M.S. needed in the 2015-16 school year

(7) The District failed to recommend appropriate related services for, M.S.
including “sufficient pullout speechi in the 2015-16 school year;

(8) The District failed to address M.Ssocial and emotional neefilsm at least

the 201314 school year tgresent, which subjected M.S. to bullying without
sufficient support in her IEP;

(9) Overall, the District failed to develop an appropriate IEP, program, and
placemen uniquely tailored to M.% needs, including insufficient reading
instruction, individualized instruction, and social and emotional support.

10



(Id. at A-8—A-9; see alsdef.s 56.1 T 24.)Plaintiff requested reimbursement for Eagle Hill
School tuition, services, transportation and fees for the 2015-16 school year and compensatory
education in the form of research-based multisensoryingtservices. (Pls Ex. A9-A-10.)

On December 22, 2015, James P. Walsh, Esg. was appointed as th®B¢O of(Kerry
M. McGrath Esq. in Supp. of Mot. for Summ. J. (“McGrath Decl.”) (Dkt. No) EX.B (“IHO
Decision”).) On March 14, 2016, the IHO issued an Interim Order holding théaiaiisc
preceding December 22, 2013 were tibaered. (Defs 56.1 § 25.) The IHO then conducted 8
days ofhearings, at which Defendant presented the testimony of 7 witnesses and 3, exidbits
Plaintiff presented the testimony of 5 witnesses4hdxhibits. (IHO Decision 4-7.)he IHO
issued his decision on July 27, 2016&. &t 28.)

The IHO first adiressed Plaintifs claims relating to M.Ss fourthgrade year (2013-)4
(Id. at 16-14.) He found that Plaintiff's “Due Process Complaint contairallegationsagainst
[the] Districts programs or implementation, but only reataf events addresgjrthe 2013-14
school year.” Id. at 16-11.) While Plaintiff described events and discussions that occurred
during the 2013-14 school year, they were all related to the program developed for ti& 2014-
school year, lfeavingno issueaelatedto the 2013-2014 school year for reviewltl. @t 11.)
However, for the portion dburth gade falling within the statute of limitatiorsafter December
22, 2013—the IHO addressed Plaintiéf “global assertion” that the “District failed to evaluate
[M.S.] in all areas of suspestt disability,” despite evidence of speech and language issues since
preschool. Il.) Citing the speech/language evaluation completedutynld, 2012, which did
not recommend speech/language services, the IHO concluded that Réaafiggation that the

district failed toevaluateM.S. to be meritless.ld. at 11-12.)

11



Turning to Plaintiffs claims relating to M.Ss fifth grade year (20145), the IHO found
that the May 2014 IEP offered M.S. a FAPH. &t 15-18) In coming to this coclusion, the
IHO reviewed the information before the CSE in May 2014, including Sandor’s psyidablog
report, (PI's Ex. K), other “informational documentation that was dated in 2012 or before,” and
summaries of M.S.’s progress provided by staff, andCtBEs resulting recommendations.

(IHO Decision15-17.}° While noting that “more current assessment information would [have
been] helpful” to the CSEhe IHOalso cited Dr. Sand@ observation that M.$had “failed to

make progress” even with “the most intensive leeéksupport.” [d. at 16-17.) He therefore
foundthe CSEsrecommendation of moving M.S. to the 12:1+1 class for all of her core subjects
would provide M.Swith “more intense, direct itgiction,” and thus was reasonably calculated

to permither to make educational progres@d.)

The IHO found thathe Districtprovided M.S. with “all of the services mandated by the
provisions of her [IEP]” during the 2014-15 school year, and wasrdsged by the enthusiasm
with which the faculty at the school worked with [M.S.]Id.(at 17.) However, the IHO
concluded that the intended educational benefit from the 2014-15 IEP “was not realidedt” (
23.) He based this conclusion on the findings of private neuropsychologist Dr. Dorta and school
psychologist Dr. Klein, which “established that [M.S.] was making little or norpssgn her
educational program.”ld.) In detailing the findings in these reports, the IHO noted that he
“found Dr. Dortds testimony forthright and fair” and that it “comported with the findings and
conclusions made by Dr. Klein in her reportld. (@t 21.) Moreover, the IHO emphasized that

Defendant had not provided M.S. with multisensory instruction, even though Dr. Doriadestif

10The IHO also noted that the CSE observed that M.S. “needs asengidry approach
to learning,” which was not in the previous year’s IEP, but that the IEP did oohmeend
provision of such an approach. (IHO Decision 16.)

12



that M.S.requiredit and the CSE continued that finding in the 2015-16 IE®.af 21, 23.)
Thus, thenewIEFP's information regarding “certain areas pfogress’ was “insufficient to
edablish any meaningful progress or educational benefit” during the 2014-15 school yé&ahr. (
at 23.) Finding that the 2015-16 IEP was “virtually identical” to the ZLA4=P, under which
M.S. failed to make progress, the IHO concluded that it waseasbnably calculated to offer
M.S. a meaningful educational benefit and thus, Defendant failed to offer M.S. a FARE for
2015-16 school yedt. (Id.)

The IHO then considered the appropriateness of Plaintiff's unilateranpét of M.S.
at Eagle HillSchool for the 2015-16 school yeald. @t 23-25) Relying on the testimony of
Tara Clang, aliteracy remediation expert and employee at Eagle Hill S¢lidnl1184),
regarding the schod'facilitiesandprogramsas well as Dr. Dorta recommendation, the IHO
concluded that the unilatenallacementvas reasonably calculatedgoovide M.S. with a
meaningful educational benefitld() However, based on a-evaluation conducted by Dr.
Dorta in April 2016, the IHO also found that M:&ade but little progress while at Eagle Hill
School during the 2015-2016 school year” and thus, it would be “inappropriate for [Plaintiff] to
consider further placement of [M.S.] at Eagle Hill Schoold. &t 25.) ThelHO alsofound that
equitableconsiderations favor an award of reimbursementuiition paid to Eagle Hill for the
2015-16 school year—for $26,445.00d. @t 26.)

Finally, the IHO briefly addressed Plaintffremaining claims. First, the IHO “found

that allegations that [the] Disttidid not respond appropriately to allegations of bullying of

1 The IHO noted one exception: the duration of the Related Service TherampnSessi
increasedn the 201516 IERP. (IHO Decision 23.) However, the IHO stated that this “appears to
have more relevancy to tsehedules of the DistristMiddle School program than any intent to
more seriously address [M.&]deficits in those areas.d()

13



[M.S.] to be totally without merit,because the alleged incidents “were quite properly and quite
quickly addressed bistrict staff and never required any review by the [CSE],” and, in any
event, there wasonproof that such bullying “had any impact upon [MsEeducational

program.” (d.at 26-27.) Lastly, the IHO rejected Plaintif request fordn award of many

hours of instruction by the Huntington Learning Center for alleged faiftaej District to

provide appropriate services and instruction to Studeid.’a{ 27.) In denying this request, the
IHO noted that Defendarbntinuously provided M.S. with intensive services and instruction, as
did Eagle Hill School, but M.S. “failed to make progress,” and therefore, “even with mours

of instruction . . . little, if any progress would have been realizdd.) (

3. SRO Decision

On September 6, 2016, Defendant appealed, seeking to overturn tiseeDE®Imination
that (1) it had failed to offer M.S. a FAPE for the 2015-16 school year, and (2) it nmoistirse
Plaintiff for the cost of Eagle Hill tuition(McGrath Decl. Ex. A (“SRO Decision”j-8.)
Plaintiff answered and crosgppealed on September 14, 2016, arguing that the IHO erred by (1)
not finding that Defendant had denied M.S. a FAPE for the 2013-14 or 2014-15 school years and
(2) dismissing the request for compensatory educational servideat §.) Neither Party
appealed the IH@ finding that the statute of limitations barred any claims arising prior to
December 22, 2013.d. at 11.) SRO Sarah L. Harrington issued a decision on October 6, 2016.
(Pl.’s 56.1 1 20.)

a. 2013-14 School Year (Fourth Grade)

The SRO first addregd Plaintiffs claims relating to the 204131 school year. Plaintiff
argued that the IHO failed to consider their claim that Deferdidmotrecommend speech

language services in the March 2013 IEP. (SRO DecisionTHe)SRO found this claim time

14



barred, because the March 2013 IEP was developed before Decemberl@)1Burther, the
SRO found that Plaintiff “did not assert a claim that the [D]istrict failed to implemeiaineh
2013 IEP” in the due process complaint notice, because the IEP did not include a nmandate f
speecHanguage servicesld( at 1+-12.) Rather, the SRO concluded that Plaistiéictionable
claim amounted to an allegation that the CSEotildhave revaluated the studenspeech
language needs and convened to recomrepadcHanguageherapyafter December 22, 2013
but before the . . . annual review for the 2014-15 school yeht.’at(12.)

The SRO found no evidence showing that M.S. “exhibited speeduage needs that
would have required the [D]istrict to initiate evaluation or provide remediation[loér]
speecHanguage needs” from December 2013 through the remainder of the 2013-14 school year
(Id.) For the period prior to the statutory timeframe, the SRO noted that the July 2012 speech-
language evaluation yielded average formal test scores, to which a-taegeige pathologist
testified, and did not recommend speech-language therapy, and that the March 2@itinikEP
reflect any concerns about M.§speecHanguage skills. I¢. at 12-13.) Indeedalthough
subsequent evaluations revealed that M.S. “was experiencing some diffidhltgrvguage ah
auditory processing,” no evidence in the record suggested that M.S. “tapedgress toward
her IEP annual goals or otherwisehibiteddifficulties in the classroom environment so as to
require the [D]istrict to initiate an evaluation of her spelaciguage skills.” 1¢l. at 14-15.)
However,when Plaintiff expressed concerns about M.Speechanguagedevelopmentthe
SROfound that Defendant acted pnptly to evaluate her(ld. at 15.) Specifically, during its
May 8, 2014 meeting, the CSE discussed the results of the private alaligugge processing
evaluation Plaintiff obtained in March and April 20hd requested that the District perform its

own evaluation of M.S. 1q. at 14.) Ultimately, based on this new information, the June 2014
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CSE added speedanguage therapy and annual goals to M.S.’s IEP for the 2014-15 school year.
(Id. at 15.) Therefore, the SRO concluded that Defendant did not deny M.S. a FAPE based on
this timing (1d.)

b. 2014-15 School Year (Fifth Grade)

The SRO next turned to Plaintgfclaims relating to the 2016 school year. First, the
SRO addressed Plaintgfclaim that Defendant denied M.S. a FAPE for fesr because the
CSE “failed to develop a program that was resebeded and provided the academic and
language support [M.S.] required.ld(at 15.) Based on a review of M.'S.thenpresent levels
of performance included in the IEP and the annual goals the CSE developed based on that
performance, which wdsirtherbased on test scores, the private and District spaaeguage
evaluations, and information from M.S.’s teachers, the SRO found the June 2014 IEP was
reasonably calculated to provide M.S. with meaningful educational berdfiat 15-20.)
Acknowledging that additional reading services outside the IEP could not bderedssithe
SRO concluded that the Jup@14 IEPnevertheless recommended a variety of supports to
address M.S.’seading reds. Id. at 19.) In particular, the SRO noted that “there is no merit to
the IHOs finding that the June 2014 IEP lacked provision for multisensory instructibey rat
the IEP referenced [M.S] need for the sameihd testimony indicated M.&eceived
multisensory instruction during the 2014-15 yedd. §t 19-20 & n.14.) Finally, viewing the
IEP prospectively, the SRO rejected Plairgiirgument that M.Ss’failure to make progress
under the 20145 IEP was evidence that it was not reedny calculated to provide M.S. with
educational benefit(ld. at 20.)

Next, the SRO addressethintiff's claim that the IHGerred by not findinghat the

January 2015 CSE denied M.S. a FAPE by failing to recommend changes to her educational
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programming despite a demonstrated decline in her performance in reading landanat
Based on a review of the “new information . . . available to the January 2015 @&ist—
importantly the December 2014 triennial psychoeducatiogalaluatiorreport—the SFO
concluded that the new evidence did not render inapprophniaspecial educatioprogramand
services set forth in the June 2014 IERL &t 20-23) The SRO noted that at the January 23,
2015re-evaluatiorreview, the CSE incorporated information finadhere-evaluation report and
Plaintiff's “concerns about [M.S5] ‘slow progress andieak academic skillsin the IEP
present levels of performance, and added counseling as a related servic&Ro tfok at 21
22.) TheSROfurtherdescribed M.Sstest scores-specifically the WIS@V, WIAT -1l, and
subtest standard scores in a series of reading and math-arghaoted that the psychologist
who administered thee-evaluationtestified that the gap between age and score “widens” for
students who progss at a slower rate, like M.Sld(at 22.) Further, the SRO stated that,
although Plaintiffs performance remained below grade level on the DIBELS and DAZE
assessments, “she did exhibit progress in reading on those measures, sisomelichher IEP
amual reading goals,” and M.S. exhibited similar progress toward her maitearatual goals
by mid-year. (d.at 22-23.) Therefore, the SRO concluded that, “[d]espite an owalinein
[M.S.’s] standardized test performance, review of the hearcagdeshows that the [D]istrict
was responsive to [M.S.’s] lack of progress by increasing the amount of academic supports
and special education services the student received over tffdedt 23.) Moreover, the record
showed that the June 2014 CB&s aware of these deficits when it developed the-28G1KEP,
recommending annual goals in those areasedisas 12:1+1 special classes, and thus no new
evidence before the January 2015 CSE indicated that the June 2014 IEP was no longer

appropriate. I¢l. at 23.)
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The SRO then gave “separatedi@pth treatment” to the PartieBsagreement over
whether M.S. made progress during the 2014-15 school year, as it wesdalsotto her
review of the May 2015 IEP.Id)) The IHO based his determination that M.S. had made little or
no progress during the 2014-15 school year “primarily on the formal psychoeducational and
neurophysical test results, as well as the private neuropsychadgsimony.” Id. at 24
(quoting IHO Decision 21, 23).However, theSRO concluded that the IH®@ailed to consider
other indications of student progress contained in the hearing record, including t2@Ibine
progress report for IEP annwgals,testimony from the studéestteacher and related service
providers, and pragssmonitoring tools, including a profile sheet that tracked [M]Jrogress
in reading . . . which indicated that [M.S.] made progress in reading over the cotirsesctfiool
year.” (d.) Reviewing each of these items in turn, the SRO concluded that “the hearing record
as awhole reveals that the student demonstrated meaningful progress” during the 2014-15 school
year. (d. at 25-27.)Specifically, the SRO noted “objective measurementd.&. s progress
“such as the DIBELS and DAZE” tests, as well as “annual goal progress rapdntsprts and
testimony from . . . professionalgo worked with [M.S.] on a daye-day basis.” Id. at 2728.)
Ultimately, the SRO concluded thgtv]hile this maynot have been the progress the parents
desired for their daughter, [M.S] progress-including the growing gap between [M.S.] and her
nondisabled peers—must be measurdajint of her abilities and the circumstances surrounding
her educational experiencesfd.(at 28.)

c. 2015-16 School Year (Sixth Grade)

The SRO then addressed the Id®nding that Defendant denied M.S. a FAPE for the
2015-16 school year because the May 2015 IEP was “virtually identical” teRhier the

previous school year, under which progress was “not realizédl.{q(ioting IHO Decision 23).
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Finding that M.Shad made progress under the prior year’s IEP, as described above, and that the
May 2015 IEP contained significant differences from the January 2015 IEP, thed®BiOded
that Defendant had not denied M.S. a FAPE for the 2015-16 school ieckaat 28-31.)

The SRO began by reiterating that after reviewing evaluative informatidudlimg the
March 2015 private neuropsychological evaluation, “[tlhe May 2015 IEP provided kedetad
thorough description of [M.S.’s] present levels of performance and progress cbdervey the
2014-15 school year.”ld. at 28.}?> Furthermore, comparing the January 2015 and May 2015
IEPs,and citing to testimony & M.S.’s special education teacher, reading specialist, speech
language pathologist, occupational therapist, and social worker, the SRO concludleelytha
“were not virtualy identical” and indeed contained several differencés.at 29-31.)
Specificaly, the May 2015 IEP included: (1) new annual goals and “modified continued, annual
goals” to add “more stringent criteria for mastery, requinmogeased performance from [M.S.]";
(2) a reduced student to teacher ratio from 12:1+1 to 5:1 for readingréarof primary deficit”;
(3) an additional 42ninute 12:1 skills special class, three times pedaixcycle; (4jncreased
duration of all related service sessions by 12 minutes; (5) extended schoollysaab:group
occupational therapy to addrégping skills;and (6) additionasupplementary aids and services
program modifications, and/or accommodations, including positive reinforcecuestand
support to initiate tasks, copies of dastes, a multiplication tahlee-teaching of material,ral
access to a computerd(at 29-30.) The SRO also noted that the middle school psychologist

testified as to how the May 2015 CSEecommendations “aligned with or exceeded the

12The SRO also noted that the private neuropsychologist testified that he “never
observed [M.S.] in the classroom,” lalso“responded affirmatively that it was important for an
evaluator to know how a child performs in their deyday performance relative to how they
performed on standardized assessmendl’at 28 n.17.)
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recommendations made by the private neuropsychologist,” including addresSing méed for
“an intensive specialized prograntirbugh “speciatlassplacement in each content areald. (
at 30-31.) Ultimately, the SRO found that May 2015 IEP “addressed [8).&ademic, speech
language, social/emotional, motor, andnagement needs, and was reasonably calculated to
provide [M.S.] with educational benefits.Td( at 31.)
d. Bullying

Finally, the SRO addressed Plairisftlaim that Defendant failed to offer M.S. a FAPE
in the2013-14 and 2014-15 school years becéusded to include an antoullying plan in her
IEPs to address incidents of bullyindd.(at 3+35) Plaintiff claims that M.S. suffered anxiety,
lost control of her bladder, and cried almost daily as a result of this bullyishcat 31) After
reviewing the entire hearing record, the S&cluded that “the [D]istrict was not made aware
of all of the incidents of alleged bullying . . . and that it responded appropriately to those of
which it was made aware.ld() First, the SRO concluded that the alleged incidents during the
2013-14 school year “do not appear to be a result of bullying but rather the stubesiré to
socialize with peers at lunch and recessd. 4t 32.) Moreover, “the [D§trict met with
[Plaintiff] in order to successlly resolve the issue.”ld. at 33.)

Plaintiff also described “three specific incidents” of bullying in the 2014-hbdg/ear:
(1) a peer called M.S. names on the school bus; (2) peers acted inappropriately hewards
the community”; and (3) M.S. did not want to go to school in the morning and would cry once
she returned homeld() The SRO noted that Plaintiff testified that she did not report additional
incidents to Defendant because M.S. asked her notdoat(33-34.) The SRO concluded that,
even assuming these incidents constituted bullying, “the [D]istrict took istepsponse to the

incidents of which it had received noticeIt.(at 35.) Specifically, M.S.steacheraddressed
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the first two incidert “by approaching the students involved and ha[ving] the offending peers
apologize to [M.S.].” Id.) Furthermore, upon being notified of Plaint#fftoncerns, the CSE
responded: first, the January 2015 CSE added counseling to M.S.’s IEP, and latd?|antigh
advised the May 2015 CSE that M.S. was being teased, the CSE continued the recommendation
and added social and emotional goals to the IER) [(ndeedthe SRO reviewed M.S.’IEPs

and concluded that they “did describe [her] social/emotional needs and her relptiavighiher
peers, as described by both the school personnel and the parthtat’34.) Additionally, the
SRO found that, in light of the progress M.S. made during the 2014-15 selamptthese
incidents of alleged bullying did natterfere with [her] ability to receiveducational benefit

from her program, substantially restrict [her] learning opportunities, or prevefrohemaking
progress.” Id. at 35.) Accordingly, the SRO concluded that Defendant did not denyaM.S .
FAPE for the 2014-15 school ydaaisedon the alleged instances of bullyindd.)

Thus, because the SRO found that Defendant offered M.S. a FAPE for the 2013-14,
2014-15, and 2015-16 school years, sklendt reach the issue of unilateral placemeint an
equitable considerations favoring tuition reimbursemelat) (The SRO sustained Defendant
appeal, dismissed Plaintiéf crossappeal, and ordered the IHO’s decision be modified
accordingly. [d. at 36.)

B. Procedural History

Plaintiff commenced this Action by filing a Complaint on December 27, 2016. (Compl.
(Dkt. No. 1).) On February 1, 2017, Defendant fitscanswer. (Dkt. No. 5.) On February 10,
2017, Defendant filed a praotion letter requesting the Court schedule a conferenset a
“summary judgment” motion schedule, pursuant to which Plaintiff would file a motion and

Defendant would respond. (Letter from Mark. C. Rushfield, Esq. to Court (Feb. 10, 2017) (Dkt.
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No. 8).) The Court held a conference on April 27, 2017 and set a briefing schedule on April 28,
2017. GeeDkt. (entry for Apr. 27, 2017); Mot. Scheduling Order (Dkt. No. 10).)

Plaintiff filed theinstant Motion for Summary Judgment and accompanying papers on
June 12, 2017. (Not. of Mot cGrathDecl.; Mem. of Law in Supp. of Mot. for Summ. J.
(“Pl.’s Mem.”) (Dkt. No. 13); Pl.’s 56.1.) Defendant filed an opposition and accompanying
papers on July 12, 2017. (Def.’s 56.1; Def.’s Mem. of Law in Opp. to Mot. for Summ. J.
(“Def.’s Mem.”) (Dkt. No. 19).) Plaintiff filed a reply and a counter statement to Deferidant
56.1 statement on July 26, 2017. (Pl.’s Reply Mem. of Law in Supp. of Mot. for Summ. J.
(“Pl.’s Reply”) (Dkt No. 20) Pl.'s Counter-56.1)

[l. Discussion

A. Statutory Background

The IDEA requires thastates receiving federal funds provide a “free appropriate public
education”™—a “FAPE,” for shortte “all children with disabilities.”20 U.S.C. § 1412(&)(A);
seealso Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist.,RB71S. Ct. 988, 993 (2017)
(same). A FAPEincludes both special educatidrand ‘relatedservices,” which a state must
provide to a disabled childifi conformity with the chilt individualized education progranat
IEP.” Endrew F, 137 S. Ct. at 994 (quoting 88 1401(@eration omitted) “School districts,
through a CSE, are responsible for formulating a written IEP for everyiygoglchild.” L.O. v.
New York City Depof Educ, 822 F.3d 95, 102 (2d Cir. 2016) (faote omitted)see als®0

U.S.C. § 1414(djsane).'® “The IEP sets out the chilsl present educational performance,

13“In New York, the state has assigned resuitisi for developing IEPs to local CSEs.
CSEs are comprised of members appointed by the local school district's boardatioedand
must include the studestparent(s), a regular or special education teacher, a school board
representative, a parent representative, and othker®.; 822 F.3d at 102 n.4 (alteration,
citations, and internal quotation marks omittesd#e alsd\.Y. Educ. Law § 4402(1)(b)(1)(a)).
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establishes annual and short-term objectives for improvements in that perfeyiahc
describes the specially designed instruction and services that will enablelth® meet those
objectives.” L.O,, 822 F.3d at 1023 (internal quotation marks omittedge also Endrew F.
137 S. Ct. at 994 (listingtatutory criterigyoverning IEPS).

“The IDEA . . .requires an educational program reasonably calculated to enable a child
to makeprogress appropriate in light of the chddircumstances.Endrew F, 137 S. Ct. at
1000;see alsavir. P v. W. Hartford Bd. of Educ-- F.3d---, 2018 WL 1439719, at *16 (2d Cir.
Mar. 23, 2018)“Prior decisions of this Court are consistent with the Supreme Court’s decision
in Endrew E”); L.O,, 822 F.3d at 103 (“To comply with the provisions of the IDEA, the IEP
must be reasonably calculated to enable the child to receive educational bemaétsal(
guotation marks omitted)). There is no “bridjinie rule” determining “whatappropriate’
progress” means; rather, “[tlhe adequacy of a given IEP turns on the giripurastances of the
child for whomit was created.”"Endrew F, 137 S. Ct. at 100kgee als&.C. v. Katonah-
Lewisboro Cent. Sch. Distl75 F. Supp. 3d 237, 250 (S.D.N.Y. 2016) (“The IDEA does not
itself articulate any specific level of educational benefits thait ine provided through an IEP.”
(internal quotation marks omittedgff’d sub nom. J.C. v. Katonah-Lewisboro Sch. D&0 F.
App'x 53 (2d Cir. 2017). The Supreme Court recently explained that ‘¢fildren receiving
instruction in the regular classroom, this would generally require an |IEhedag calculated to
enable the child to achieve passing marid advance fnm grade to grade.Endrew F, 137 S.
Ct. at 996(internal quotation marks omittedpBut, for “a child who is not fully integrated in the
regular classroom and not able to achieve on grade level . . . his [or her] IEP . bemust
appropriately ambitioum light of his [or her] circumstancesld. at 1000. In other words, an

IEP “providing merely more than de minimis progress from year to year’uffizient, id. at
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1001 (italics and internal quotation marks omitted), lhatiso need not “furnish(] . . . every
special service necessaoymaximize each handicapped chslgotential,”Bd. of Educ. of
Hendrick Hudson Cent. Sch. Dist., Westchester Cty. v. Ro#d8yJ.S. 176, 199 (1982), or
“provide[] everythingthat might belought desirable by loving parent§'C, 175 F. Supp. 3d
at 250.

In New York, if a parent believabat his or her child is being denied a FAPE, the parent
mayrequestn “[ijmpartial due process hearing,” 20 U.S.C. § 1415(f), before an IHO appointed
by a local school boardeeN.Y. Educ. Law 8§ 4404(1)(a). The IHO’s decision may be appealed
to an SROsee20 U.S.C. 8§ 1415(g); N.Y. Educ. Law 8 4404(2), and the SRO’s decision may be
challenged in either state or federal coseg20 U.S.C. 8§ 1415(i)(2)). See also L.Q822 F.3d
at 103 (describing the appeal process).

B. Standard of Review

Unlike with an ordinary summary judgment motion, the existence of a disputed issue of
material fact will not necessarily defeat a motion for summary judgment in the ¢tDE&Xt.
See, e.g., T.P. ex rel. S.P. v. Mamaroneck Union Free Sch.95it-.3d 247, 252 (2d Cir.
2009) (per curiam). Instead, summary judgment in IDEA cases is “in subataappeal from
an administrative determination, not a summary judgmdritlbask ex rel. Mauclaire v. State of
Conn. Dep’t of Edu¢.397 F.3d 77, 83 n.3 (Zdir. 2005) (internal quotation marks omittedie
also G.B. ex rel. N.B. v. Tuxedo Union Free Sch. Distl F. Supp. 2d 552, 570 (S.D.N.Y.
2010)(same)aff'd, 486 F. App’x 954 (2d Cir. 2012). The Cosrteview thereforeréquires a
more critical appraisal of the agency determination than-elear review but falls well short of
complete de novo review.L..O., 822 F.3d at 108 (internal quotation maaksl italics omitted).

Accordingly, the Court must “engage in an independent review of the adadinestrecord and
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make a determination based opraponderance of the evidencé/.H. v. N.Y.C. Dep’of
Educ, 685 F.3d 217, 240 (2d Cir. 2012) (internal quotation marks omitted).

However,such review'is by no means an invitation to the courts tossitibte their own
notions of sound educational policy for those of the school authorities which they review.”
Rowley 458 U.S. at 206'To the contrary, federal courts reviewing administrative decisions
must give due weight to these proceedings, mirttiatl the judiciary generally lacks the
specialized knowledge and experience necessary to resolve persistenti@ntigliestions of
educational policy.”"M.H., 685 F.3d at 24(nternal quotation marks omittedHowever, to
merit deference, the IH® and SRO’s decisions must be “thorough and caref8LC, 175F.
Supp.3d at 252 (internal quotation marks omitted). The quality of the decision can be judged on
factors such as whether it is “we#asoned” and “based on substantially greater familiarity with
the evidence and the witnesses than the reviewing cdrrE” v. N.Y.C. Dep’t of Edy®&94
F.3d 167, 189 (2d Cir.2012) (internal quotation marks omitted)., 822 F.3d at 109 (“To merit
deference, the SR®or IHOs factual findings must be reasoned and supported by the record.”
(alteration andnternal quotation marks omitted)Additionally, the Second Circuit has
instructed courts that deference to an SRO’s decision is more appropriate wherstaetive
adequacy of an IEP, as opposed to the procedural adequacy, is at issue; when the decision
involves a dispute over an appropriate educational methodology versus determinatioliegeg
objective indications of progress; and when the district court’s decision is baskdsalhe
administrative record that was before the SFB@eM.H., 685 F.3d at 244.

Where, as here, the IHO and SRO reach contrary conclusions, “reviewingareunts
entitled to adopt the conclusions of either state reviewer according to their agyn pol

preferences or views of the evidence; courts must defer to the reasoned coadtithe SRO
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as the final state administrative determinatiolul” at 246;see also A.C. ex rel. M.C. v. Bd. of
Educ. of The Chappaqua Cent. Sch. DE53 F.3d 165, 171 (2d Cir. 2009) (noting thatf*{ile
SROs decision conflicts with the eanlidecision of the IHO, the IHO’s decision may be
afforded diminished weight,” because the court must “defer to the final @ecokthe state
authorities” (intenal quotation marks omitted)). However, if the Court concludes that

the SROs determinationare insuficiently reasoned to merit . deference, and in

particular where the SRO rejects a more thorough and carefully considesadrdeci

of an IHO, it is entirely appropriate for the court, having in its turn found thé SRO

conclusions unpersuasiesen after appropriate deference is paid, to consider the

IHO’s analysis.
M.H., 685 F.3d at 246. Therefore, this Court “must defer to the SRO’s decision on matters
requiring educational expertise unless it concludes that the decision was inelyegasoned,
in which case a betteeasoned IHO opinion may be considered inste&lE, 694 F.3d at 189;
see also C.L. v. N.Y.C. Dep't of Edudo. 12€CV-1676, 2013 WL 93361, at *5 (S.D.N.Y. Jan.
3, 2013) (“[T]he Second Circuit [has] explained that the deference owed to an SRiGisde
depends on the quality of that opinion, or its persuasiveness.” (citation and internal quotation
marks omitted), aff'd, 552 F.App’x. 81 (2d Cir. 2014).

C. Analysis

1. 2013-14 School Year (Fourth Grade)

Plaintiff argues thathe Distrid failed to provide M.S. with a FAPE during the 2013-14
school year because it failed to identify and address her lagdnzasgd learning disability.
(Pl’s Mem. 11-13.) However, Plaintiff did not appeal the Isl@&termination that the statute
of limitations bars all claims arising before December 22, 2013. (SHO Decisjoili€refore,
to the extent Plaintiff now raiseclaims relating to Defendastfailure to initially classify M.S.

as having a language-based disabilityogorovide services to address such a disability in her
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IEP for the 2012-13 schbgearor the 2013-14 school yedhpse claims are timbarred. (Pl.’s
Mem. 12 (arguing that Defendant failed to idenéifydclassifyM.S.’s language-based learning
disability based on a March 2012 initial evaluation (ciffgs Ex. K)); id. (arguing that
Defendans initial speech evaluation from July 2012 faileddécommend speech services
“although language needs were evident” (citingsfx. L)); id. (arguing that the March 14,
2013 IEP should have addressed M.S.’s speech and language needs in light of her performan
in the classroom (citing P& Ex. D));see alsoPl.’s Ex. C (meeting to set M!S.third grade IEP

in October 2012).)SeeN.Y. Comp. Codes R. & RegéN.Y.C.R.R?Y) tit. 8, §200.5(j)(5)(v)

(“The decision of the impartial hearing officer shall be binding upon both partiessusbpealed
to theState review officer). Plaintiff also argues that Defendant “failed teagsess [M.Ss]
speech and language neéds manifested in her “poor performance in the classrogRi.”s
Mem. 12-13. In light of the statute of limitations and the undisputexd that Defendant
conducted a speedanguage evaluation in May 2014, (Pl.’s Ex. O), the Court agrees with the
SROs determination that this amounts to a claim that Defendant failed to ree\Ml&ate the
time between December 22, 2013 and May 8, 2014, when the CSE requestedlaation
(SRODecision12).

An updated speech-language evaluation is required only if (1) the school district
determines that one is warranted, (2) the parents or teachers request onbeqord)ious
evaluation is three years or old&ee34 C.F.R. § 300.303; 8 N.Y.C.R.R. § 200.4(b)%).
Taking these factors in reverse order, none of tapplies here Defendant conducted a speech

andlanguage evaluatiorf ®.S. on July 10, 2012vell within three years of the applicable time

14The CSE also may not arrange faeaevaluationmore than once a year unless the
parent and the school district representative on the CSE both agree otherwise. 34 C.F.R.
§ 300.303(b)(1); 8 N.Y.C.R.R. § 200.4(b)(4).
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period, and the evaluator did not recommend speech/language th@asyEx.L-1, L-7.)
Moreover, Plaintiff cites no evidence showing that Plaintiff or N&.8achers requested a
speecHanguage evaluation prior to May 8, 2014, when Plaintiff provided the results of the
private auditorylanguage processing evaluation to the CSE at its annual review meetings (Def.
56.1 14.) And, in response to this disclosure, the ‘@§Eeed to request a speech/language
evaluation’ (Pl.s Ex. F1), whichDefendant onducted on May 20 and 23, 201R|.'s Ex. O

1).

Finally, the Court agrees with the SRQvellreasoned determination that M.S. did not
exhibit speecanguage needsecessitatig thatDefendaniconduct ae-evaluationbetween
December 22, 2013 and May 8, 2014. (SRO Decision 12—-15.) In reaching this conclusion, the
SRO evaluated all of the information about MsSpeechanguage skills available to the CSE
during that time perid—namely, the Distri¢s July 2012 speech-language evaluation and the
present levels of performance in the March 2013 IEP—and found no evidence of speech-
language needs necessitating-avaluation. Id. at 12-13.) M.S.5 scores on the tests
administerd in July2012 yielded scores of “high average” for receptive vocabualady
“average” for expressive vocabulary. {PIEXx. L-1-L-2.) She also receiveverage range”
scores for all categories of the Clinical Evaluation of Language Funddsérft&€ELF 4”) test
includingan “averagé Core Language score of 289the most representative measure of [her]
language skills~—andan “average’Receptive Language score of 9&he lowest of the
indexes, and a relative weakness for [M.S.]d. &t L-5, L-7.) Based on these average scores
and M.S.5 placement in the ICT class for third grade, the District evaluator diécmhmend
speecHanguage therapy for M.§(d. at L-7.) Although the report did note that teetistical

discrepancy between M:S.receptive language index and expressive language index scores
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“may have a impact on intervention and the classroom,” including “difficulty understanding
directions given by the teacher, identifying relationsligsveen words and phrases, or
understandingimple and complex sentencesd. @t L-4), the SRO credited thestimonyof
RachelThomasa District speech pathologist, that these test results did not suggest M.S. would
have trouble following directionss M.S. received a “solidly average” rangersmn the
“concepts and following directions” subtest, dhds “at that point it washindicated [M.S.] had
any difficulty following directions in class(SRO Decision 13 (citing Tr. 493-9#hierpreting
Pl’s Ex. L-4); id. at 481-82 (same)id. at 381(testifying to Thomascredentials)).

This conclusion is supported by the March 2013 IEP, which does not indicate that
Plaintiff or school staff raised any concerns relating to M.§peectanguage abilities. (P&
Ex. D.) Plaintiff argues that #te timeof the CSES meetingM.S. “was well below benchmark

in reading fluency,” “had a significant delay in reading comprehension,” aqdited extended
time to process thoughts.” (Rl.Mem. 12 (citing Pls Ex. D3).) However, the SRO
acknowledged these points in i s present levels of performance, and noted that the IEP
attempted to address at least the issue of additional processing time by prinadia
supplementary aid in the classroom. (SRO Decision 13 (citirg2t.’D7).) ThelEP also

added two annual reading goals—both of which were to be assessed every twe-weeks
addressing reading fluency and comprehension.s(Bk! BD5-D-7.) Plaintiff does naxplain
why the cited informatioin the IEPregarding Plaintiffs reading ath processing abilities

required Defendant to conduct an additional spéaepuage evaluation, particularly when these
issuescomport with, and are indeed based partiallytbe,less than ongrearold July 2012

evaluation that yielded a recommendatiomofspeechanguage therapy(Pl.’s Ex. D1-D-2

(listing 2012 evaluation and CELF-4 resplisSeeD.M. v. City Sch. Dist. of the City of New

29



York No. 15-CV-1619, 2016 WL 319859, at *6 (S.D.N.Y. Jan. 26, 2016) (holding[ thia¢
CSEwas not required to obtain or await an updated [evaluation] to comply with the IDE& w
it “relied on oral input from [the studeng]parents . . . and teachers,” “written classr@ased
assessments and reports,” and an evalu#iaifiwas not yethreeyears old” at théime of the
meeting and “neither [the student’s] parents nor teachers had requested a [grdiation]

for theCSEmeeting”);T.F. v. The New York City D¢pf Educ, No. 14€V-3401, 2015 WL
5610769, at *4 (S.D.N.Y. Sept. 23, 2019){ he CSE is not required to conduct updated
evaluations where it has sufficient evaluative materials reflecting the ssigeesent level of
performance.”)C.U. v. New York City Dé&pof Educ, 23 F. Supp. 3d 210, 230 (S.D.N.Y. 2014)
(noting that the CSE did not need to conduct a re-evaluation when it had a less tharr olo-yea
evaluation and a recent report reflecting an assessment of the 'stndexs).

Plaintiff cites no additional evidence in the record that should have prompted Defendant
to conduct a revaluation except the March 2014 private auditéapguage processing
evaluation. (PIsS Mem. 13 (citing Pls Ex.N).) Because it is undisputed that Plaintiff did not
provide Defendant with this evaluation until May 8, 2014 at the annual meeting, (Def.’s 56.1
1 4),afterwhichthe CSE requested that Defendant perform its own speech/language evaluation
and decided to “reconvene in June 2014 to review all of the[] findings and discuss
recommendations,” (P& Ex. F1), and that said evaluation was performed on May 20 and 23,
2014 (Pl.’s Ex. O), the mere existence of the March 2014 report doakerdhe above analysis
regarding whether the CSE should have requested a sia@eciage evaluatiomeforeMay 8,

2014. h any eventthe SRO in facteviewed tle March 2014 evaluation and May 2014 speech-

language evaluation before concluding that M.S. did not “failfrogress toward her IEP
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annual goals or otherwise exhibit[] difficulties in the classroom environsosad torequire the
[D]istrict to initiatean evaluation of her speech-language skills.” (SRO Decision at }3-15
Indeed, the SRO described the findings of the March 2014 evaluation in detail. She
notedthat M.S. performed “within normal limits” in all but two areas of listeremgguage—
auditory memory and reasoningvhich affected her listening skills. (SRO Decision 13 (citing
Pl’s Ex. N6—N-7).) And, the SRGstatedthat the evaluation “reported that aathime [M.S]
did na listencarefullyto directions, was distracted by background noise, could not attend to
auditory stimuli, exhibited auditory memoayd sound discrimination difficulties, and displayed
delayed responsés verbal stimuli.” (d. (citing PI’s Ex. N1).) However, the SRO actually
gave this statement more credit than it was-dies list of problems is agally a list provided
to the evaluator by Plaintiff in filing out a checklist for referral, rather thasedations actually
made by the evaluator. (Rl Ex. N1 (“Reason for Referral”).) Plaintiff citas evidence
indicating she made such complaints to Defendant before seeking this privatgiemabr that
any of M.S’s teachers or support staff in the District had made similar observatioasy
event while the evaluation indicated that M.S. was at risk for having trouble leamthg i
classroom environment, it does not establish that Blca'ssroom performance between
December 22, 2013 and May 8, 2014 exhibited such difficulties reqairegvaluation
Rather, the report speaks in general, prospective terms and makes no obsepgeroinsy
M.S.’s previous classroom workSée, e.g.Pl.’s Ex. N7 (“We see that students struggling in
more than one listening area in the one to ortestegtion . . . will struggle in the classroom.”);
id. (“It is believed that these listening language areas also impact readingadliber social
language ability.”).) Indeed, the evaluator stated that'8lr&w listening language test results

corstitute a drop from M.Ss'“average range” 2012 test results, explaining that M. 9ctis
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seen as struggling with listening skills that impact language abilities.”s @{. N7 (emphasis
added).) Further, ashe SROnoted,theevaluator found tha?l.S.s “strong language abilities
mask her language struggles,” including information processing. (SROd»et(quoting
Pl's Ex. N7).)

In any eventas the SRO found, Defendant still “acted promptly to evaluate [M.S.]” once
Plaintiff provided the 2014 evaluatiovhich recommended speech and language therggiRO
Decision 153° As explained above, the May 2014 CSE agreed to request a $aegehge
evaluation, (PIs Ex. F1), and, after two days of assessment, the Digrsgdeechanguage
pathologist also recommended M.S. receive therapys (% O-1, O-5), in a report that the
SRO also describes in detail, (SRO Decision 14). Accordingly, the June 2014 CSE added
speecHanguage therapy and spedahguage annual goals to M.S.’s IEP for the next school
year. (Pls Ex. E1.)!® Plaintiff argues thabefendantwould not have re-evaluated M.S. if she
had not obtained the private evaluation, which impermissibly shifted Defendant’s burden t
identify M.S.’s language issues to Plaintiff. (PIMem. 13.) The Coumvill not speculatesto
what Defendantvould or would not have done absent the private evaluation. Rather, the Court
defers to the SR® thorough analysismplysupported byhe recordand her conclusion that
Defendant did not deny M.S. a FAPE by failing to conduct a speech-languageatievebf M.S.

prior to May 2014.SeeT.M. ex rel. A.M. v. Cornwall Cent. Sch. Dist52 F.3d 145, 169 (2d

15 plaintiff disputes this finding, arguing that Defendant “did not provide services for
almost six months after [Plaintiff] obtained the private evaluation that stroagbyrmmended
services.” (Pls Mem. 13 n.14 (citing Pl Ex.E-1).) But, as discussed above, Plaintiff did not
provide this report to Defendant until May 2014, making this delay far less than six mbnths
any event, this argument is irrelevant to Plaitgifflaim that Defendant shoub@vere-
evaluated\Vl.S. earlier.

16 plaintiff doesnot contest the SRO’s conclusion that “this recommendaticthdor
subsequent school year does not cast aspersion retroactively on the [B]asttichs in the
prior school year.” (SRO Decision 15.)
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Cir. 2014) (holding that the SR®Uecision that #nschool did not deny the studentAFPE for
failing to conduct an evaluation turned on “fagiecific educational questions [that] arecisely
the type of issue upon which the IDEéquiresdeference to the expertise of the administrative
officers” (internal quotation marks omitted¥gealso C.U, 23 F. Supp. 3dt230(deferring to
“the IHO's careful decision” that failure to conducteaevaluationdid not deny a student a
FAPE).

2. 2014-15 School Yearitth Grade)

Plaintiff contendshatDefendant failed to provide M.S. with a FAPE during the 2014-15
school year because neither the June 2014 IEP nor the January 201&slERsanably
calculated to enable her to make progress appropriate in light of her circoesstéiRl.s Mem.
13-16.) See Endrew F137 S. Ct. at 1000 (sety IDEA standarjl The Court will address each
of these claims separately.

a. June 2014 IEP

Plairtiff argues that the June 2014 IEP was inadequate “because it failed to recommend a
program that was based on peeviewedresearch or provide theaemic or language support
M.S. needed.” (Pl.’s Mem. 14.B5pecifically, Plaintiff argues that M.S. “required research
based multisensory methods” to address her language-based disability anchterwige
reading and math interventions” so that she could progréssat (4-15.) In reviewing the
substantive adequacy of the June 2014 IEP, the SRO viewed the €8&hmendations in light
of the evaluative information it had regarding MsShenpresent levels gberformance. (SRO
Decision 15-20.) Based on this analysis, the SRO determined that the June 2G4 CSE’
recommendations were appropriate to meet M.S.’s ne&tlsat 20) The record supports this

conclusion.
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The June 2014 CSE considered the results ofgnothteand Districtevaluations of
M.S., test results, and information from M.S.’s teachers and service providers.E{RIE1-E-

8; Tr. 424-25, 1843.) As aresult, the CSE recommendeddvhacement in the special 12:1+1
class for all academic areas based on her “wweaklemic skills,” (Pls Ex.E-1, E-10-E-11), a
program of related services because M.S. was a “high needs student who [hadfydifficul
maintaining her focus and attentionid.(at E1), and ten supplementary aids and service
accommodations, along with assistive technology recommendaimbret, E-11-E-12). The

Court agrees with the SRO that each of these recommendations was reasonablgaédculat
enable M.S. to make educational progress.

Plaintiff argues thathe IEP failed to add more intensive interventions despite $1.S.’
poor performance in reading and math. (Pl.’s Mem. 141 5lpwever, theCourt agrees with
the SRO tht the IEPwas reasonably calculated to address the difficulties M.S. exhibited during
the year.While the IEPnoted M.S.$ “tremendous growth in her reading abilities,” including
increased confidence, satisfactory listening skills during English amguiagie Arts (“ELA”)
instruction, and an increase in DIBELS progress monitoring scores, it also aeéigedithat
M.S. “still falls well below the benchmark for fourth grade.” (®Ex. E5.) Thus, the IEP
stated that[t]ontinued as well as consistent monitored practice in fluency and reading
comprehension is necessaryld.] In math, the IEP stated thisitS.’s performance on the

fourth graddfall placemeninventory and mathssessment reflectéalv scores of 8/30 in

17 plaintiff does not argue that M.S. required more intensive interventions in any other
academic areas, so the Court declines to discuss them here. However, the Estinahtte
SRO gave these areasdapth treatment, describing M.§present levels of performance in
writing, social development, speech and language, and physical development, befadirgpnc
that the IEP was reasonably calculated to permit M.S. to progress in these (8RO Decision
15-17.)
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computation and 0/5 in problem solvindd.(@tE-6.) It also noted that M.S. “ha[djifficulty
taking notes and requires assistance to stagsk)” that shés more willing to accept assistance
and contribute in groups than individually, and that she regudarhpletesher homework. 1¢l.)
M.S.’s father also informed the CSE that he “has observed her difficulties witti’ imat
Plaintiff opted M.S. out of the statside math assessment tedd.)
The EP addrssed these issues in reading and matlong with the other areas
discussed in the SR®Uecisior—in a number of ways. First, the CSE determined that B1.S.’
“needs” included “additinal support of special education services to be successful in the regular

education classroom’to improve her reading fluency and comprehension skills,” “support with
writing assignments,and to “review[] and practice[]” math concepts “after a lesson is taught.”
(Pl’s Ex. E6, E-8.) Moreover, the IEP added measurable annual goals in studyeédisyg,

and math, each of which specified its criteria for achievement, and how and whessgrog
would be measuredld( at E9.) As the SRO noted, Plaintiff would receive written reports of
M.S.’s progress toward meeting these goals three times a year. (SRO DEgi&dmg Pl.s

Ex. E10).) ThelEP recommended a 12:1+1 special class placemeal foir Plaintiff' s
subjectsrather than only reading, math, and skill€oparePl. s Ex. E10—-E-11with PI.’s EX.
D-7.) The CSE did this because, accoglin its meeting minutes, M.8ad"“weak academic

skills” andwas"a high needs stuwht who has difficulty maintaining her focus and attention.”
(Pl’s Ex. E1.) The IEP also recommended several supplementary aids and services, program
modifications, and/or accommodatidios daily use during instructional time in the classroom
which appear targeted at Plaintiffacademiprogress, including, for example, refocusing and

redirection, checking for understanding, breaking assignments into somatiponents,

providing copies of class notes, and highlighting key details within t&ktat(E11-E-12.) The
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SRO detailed all ofhese recommendations and how they were designed to address M.S.’s needs.
(SRO Decision 15-20). Plaintiff does not address any of these argumentsl asstexding only
that M.S.5 reading and math scores were still low. '§Mlem. 15.) Indeed, Plaintiff does not
even explain what “more intensive reading and math interventions’neeessarynor does
Plaintiff cite a case requiring the CSE to include them in the IEP merely bedamaetest
scores. 1(.)'® Therefore, the Court defers to the SR@eltreasoned decision as to the
substantive adequacy of the June 2014 IEP regarding M.S.’s reading and math skills.
Plaintiff also argues that the “IEP noted M.S.’s need for multisensory instrulout
[Defendant] failed to recommend a reseabpelsed multisensory method or program in her IEP.”
(Pl’s Mem. 14.}° New York regulations require thah IEP ‘shall, to the extent practicable, be
based on peaeviewed research.8 N.Y.C.R.R. 8§ 2004)(2)(b) But, the IEP need not
identify aspecific*educational methodology” to satisfy the IDEK.L. ex rel. M.L. v. New York
City Dept of Educ, No. 11CV-3733, 2012 WL 4017822, at *12 (S.D.N.Y. Aug. 23, 2012),
aff'd, 530 F. App’x 81 (2d Cir. 2013)ejecting argument that an IEP was “substantively
deficient because it did not mention evaluative methods or a particular teachimoglobegy . . .
for substantially the same reasons stated in the District Gauetireasoned opinion”). Nor
does thdailure to specify the pegeviewed academic literature that would support the

methodology referenced an IEP render it incapable of providirgFAPE. See, e.gJenn

18 Plaintiff argueghat the building level reading services that M.S. received thres time
per week were outside of her IEP and thus could not be considered in determining wikether th
IEP was reasonably calculated to promote progress in reading. (Pl.’s Mem. 145Oraed
SRO both agreed with this point, but concluded that the June 2014 IEP was substantively
adequate without relying on the additional reading services M.S. receivd.Dgcision 17,

SRO Decision 19-20.)

19 Defendant argues that Plaintiff did not administratively exhaust this claim.’Def.
Mem. 14 n.6.) But, Plaintiff’'s due process hearing notice alleged a deprivation ofalda&Pd
on Defendans failure to recommend reseatishsed methodologies. (RIEx. A8.)
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Ching Luo v. Baldwin Union Free Sch. Djstlo. 10€CV-1985, 2012 WL 728173, at *5

(E.D.N.Y. Mar. 5, 2012) (“IDEA does not provide a right to an evaluation that is supported by

citations to peereviewed academic literature, [dise] [p]laintiff’s [clomplaint suggesteq,

aff'd, 556 F. App’x 1 (2d Cir. 2013). However, “when the reports @raluative materials

present at the CSE meeting yield a clear consensus, an IEP formulateddoaitdtihat fails to

provide services consistent with that consensus is not reasonably calculatededheneakild to

receive educational benefits, and the &adetermination to the contrary is thus entitled to no

deference because it is unsupported by a preponderance of the evideies. New York City

Dept of Educ, 845 F.3d 523, 543 (2d Cir. 2017) (citation and internal quotation marks omitted).
Plaintiff has cited no evidence demonstrating such a “clear consensus” thatdd.S

entitled to a specific service or teaching method that her IEP did not pradid€he IEP states

that M.S. “needs . . . a multi-sensory approach to learning” in order to support hergearni

(Pls Ex. E6.) However, as the SRO notd&#sile, a District reading specialiggfined

multisensory instruction as a general approach rather than a specifiampregpecifically, it

refers to methods that utilizestudent’s “listening, speaking, seeing and hearif§RO

Decision 20 (citing Tr. 788).) The SRO further noted Beile testified that M.S. received

multisensory istruction in reading,d. at 20 n.14 (citing Tr. 787—-89ge alsal'r. 830-35), and

that Plaintiff did “not detail what multisensory instructi@he]feels] should have been

included in the June 2014 IEPjti(at 20). The SRGCs conclusion, based on an evaluation of

whether the educational methods chosen were proper and the testintoaistrict' s trained

educators, is owed defererideSee M.H.685 F.3d at 244 (noting that deference to an SRO’

20 The SRO disagreed with the IHO, who found that the IEP failed to make a provision
for multisensory spechlanguage instruction. (IHO Decision 23.) But, the Court must defer to
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decision is appropriate when the decision “invabged dispute over an appraogie educational
methodology”). This deference iparticulaly appropriatavhere the SRO also reviewed the
IEP's recommendatiorend concluded that they were reasonably calculated to address M.S.
speecHanguage needgSRP Decision 15-20.) The SRO found that the addition of speech-
language services, supplementary aids and technology, and annual gdaitoveskto meet
M.S.’s specific needs(ld. at 16—20.) The SRO cited the testimony of the digtspeech
language pathologistvho canducted the May 2014 evaluation and who stéttatthe
recommended program30 minutes of 5:1 speedanguage therapy twice a week and 30
minutes of 2:1 speedanguage therapy once a week, @Ex. E1)—was designed to allow
M.S. to focus on speech-language issues during the 5:1 sessions and amadiiagyduring the
2:1 Session, (SRO Decision 18 (citing Tr. 425-426)). Indeed, the SRO concluded that the IEP
was “consistent with the recommendations from the private audéoguage evaluation report
and the [D]istrict May 2014peechlanguage evaluation report.ld(at 19.) The record

supports this conclusionCémparePl.’s Ex. N-15 (recommending use of an FM systewijh
PI'sEx. E12 (same)comparePl.’s Ex. N-8 (recommending M.S. work on processing speech),
with PI’s Ex. E-10 (setting this as an annual goedynparePl. s Ex. O-5 (recommending

therapy focus on defining words and listening comprehensigtmPl.’s Ex. E-10 (setting
specific goals for vocabulary and listening comprehension).) Therefoez| bagheevaluative
data before the June 2014 CSE and according due deference to tsewgReasoned

conclusions, the Court finds that the June 2014 IEP did not deny M.S. a FAPE.

the SROs wellreasoned decision as the “final decision of the state authdritde€., 553 F.3d
at17.
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b. January 2015 IEP

Plaintiff argues thaDefendant denied M.S. a FAPE because it did not make changes to
her IEPafter its triennial evaluation of M.S. “showed an overwhelming decline in [hadesmic
performance.” (Pls Mem. 15.) The Court agrees with the SRO’s decision, baskdroaview
of the information before the January 2015 CSE, that the IEP did not deny M.S. a FAPE. (SRO
Decision 20-23.)

In late 2014, the District conducted a state-mandated p®adinational reevaluation of
M.S., prepared by school psychologist Dr. Helen M. Kl€RI.’s Ex. JJ.) The reporhcludes an
extensive discussion of M.S.’s educational and medical hjsasryell as her recent
standardizedesting data. I¢. at J31-JJ5.) As part of this discussion, Dr. Klein noted M.S.
“has made a nice adjustment” to fifth grade, including “respond[ing] weliar expectations
for performance” and that she “is receiving a high level of support serviddsét §34.) Dr.
Klein administered four tests to M.S. and made a series of behavioral observdtdoasJJs.)
Before introducing her findings, she noted that, based on variability and her ssicig}, hi
M.S.’s “cognitive capabilities may be higher than scores refletd.) (

M.S.’s scores in overall intellectual functioning, perceptual reasoning, anesang
speed were comparable to past scorlk.af J36-J37.) However, she scored significantly
lower in verbal comprehension and working memoiyl. &t J37.) M.S. also received “below
average” reading composite score, whicgflects limited basiskills,” (id. at J38), and a
“below average” mathematics composite scbesed in part on “a poor sense of numbers,
limited grasp of basic processes and much difficulty with arithmetic meagd as well as
“basic, early elementary level” calculationdacomputation skills,id. at J39-1310).

Ultimately, Dr. Klein summarized M. “[r]elative weakness” in some cognitive capabilities,
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and “well below grade level” academic skills, including “weak” reading skids“gaite
limited” math skills. (d. at J313.) She therefore recommended that M.S. continue special
education services, occupational and speech/language therapy services, astik®gaiup,
as well as her test accommodations and program modificatitehy.Df. Klein also suggested
that the parents continue outside consultations and activities, as well as artboitoging.
(1d.)

On January 23, 2015, the CSE convened to review the results of the re-evaluatisn. (PI.’
Ex. G1.) No changes were made to Ms$nstructional program, but 5:1 small group
counseling was added to her IEP as a “related servite.at(G1, G9.) The CSE meeting
minutes also indicated that M.S. works with a reading specialist and that heskilsigroup,
occupational therapy, and speech/langubgeapy should continueld( at G-1.)

The SRO found the CSE’s actions did not deny M.S. a FAPE for two main reasons.
First, while acknowledging deficiencies reflected in MsSest scores, the SRO found that M.S.
did in fact make progress toward her annual reading and math goals during the 2014-15 school
year. (SRO Decision 22—-23.The recordsupports this conclusion. M.S.’s 5tha@e Progress
Profile shows that, although her scores were still below benchstelad made progress
toward her readig goals set forth in the June 2014 IERorparePl.’s Ex. E9 (M.S.’s first
reading goalith Pl’s Ex. HH1 (showing M.S. increased her word count per mit€PM)
and accuracy throughout the year and decreased reading €frofsj)so shows thater
reading comprehension increased over the year.s @t. HH1.) Similarly, the 20145 IEP

annual goal progressportshows that M.S. was making progress towards her math annual goals

21 On the Dynamic Indicators of Basic Early Literacy Skills (DIBELS)S.’s word count
per minute increased from 65 to 103, her errors decreased from 4 to 2, and hey ancreased
from 94% to 98%. (PIs Ex. HH1.)
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by mid-year. (Def.s Ex. 3at 4) Furthermore, the SRO credited Dr. Klarestimony regarding
her evaluation of M.S., attributing M.S.decline in certain areas to tveening gap between
students who progress at an average rate and those who progress at a glowieichat
increases with agg(SRO Decison 22 (citing Tr. 1851-5estifying that for students who
progress at a rate slower than their peers, percentiles can “go way dowrsebeicher level
comprehension increases with gge)

Second, the SRO found ththe CSEs decision to maintain M.S’arrent instructional
program was based in part on the fact that it “was aware of @gli8ading and math deficits” in
June 2014, which is why it recommended annual goals in those areas, as well aSpaclall
class instruction in all classes. (SR@cision 23.) The record supports this conclusidhe
June 2014 IEP indicates that the CSE was aware that M.S. was “well below&diedeyrel
benchmark in reading and performed poorly in mathematics, particularly in coropatad
problem solving.(Pl.’s Ex. E6.) Indeed, the CSE made its recommendations because it found
M.S. had “weak academic skills” and was a “high needs” studehts Ex. E-1.)

Although the CSE was obligated to “consider . . . [the] results of the initial drretent
evaluation of [M.S.],” 34 C.F.R. 8§ 300.324(a)(1)(ifdid just that. Plaintiff cites no law
requiring the CSE tohangeM.S.’s IEP based on the results of that estiin, at last under
these circumstance®father, the IEP need only be “appropriately ambitious in light of [B].S.’
circumstances” in order to provide her with a FARERdrew F, 137 S. Ct. at 1000. The Court
agrees with the SRO that the evidence keetbe January 2015 CSE “was not such that it
revealed the special education program and services set forth in the June 2014 IEP to be no
longer appropriate for [M.S.]” (SRO Decision 23.) Therefore, the January 2015d BBt

deny M.S. a FAPE.
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3. 2015-16 School Year (Fifth Grade)

Plaintiff claims that Defendant denied M.S. a FAPE for the 2015-16 school year because
it did not modify her programming from the 2014-15 school year, during which she made no
progress. (Pl.’s Mem. 16—-21T)his claim raiseswo distinct, but related issugg:) whether
M.S. failed to make progress during the 2014-15 school year, and (2) whether the May 2015 IEP
wasreasonably calculated to enable M.S. to make progress appropriate in light of her
circumstances.

a. Progress during the 2014-15 School Year

“A school district fulfills its substantive obligations under the IDEA if it providedEP
that is likely to produce progress, not regression, and if the IEP affords the stitteam
opportunity greater #im mere trivial advancementT.P, 554 F.3d at 254 (alteration and
internal quotation marks omitted). When “an IEP is modeled on a prior one,” a ssudent’
progress under that prior IEP, although “not dispositive,” is relevant to decidingexktetnew
IEP is “reasonably calculated to continue that trer&8lH. ex rel. W.H. v. Eastchester Union
Free Sch. Dist.No. 10€V-3927, 2011 WL 6108523, at *10 (S.D.N.Y. Dec. 8, 2Q0%&§ also
H.C. ex rel. M.C. v. Katonah-Lewisboro Union Free Sch..Ds&8 FApp'x 64, 67 (2d Cir.
2013) (upholding district court’s conclusion that because the student made progres®irsprevi
years, the later, similar IEPs were reasonably calculated to enable progtes® is no “bright-
line rule” determining what constitigé'appropriate’ progress,” but it cannot furni§herely
more than de minimis progress” and it must be tailored to “the unique circumstatioes of
child.” Endrew F, 137 S. Ct. at 10Q5ee also H.C528 F. App’x at 67 (noting that “a chikl’

academigrogress must be viewed in light of the limitations imposed by the shdidability”).
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The IHO agreed with Plaintiff that M.S. failed to make progress during the Z914-
school yearin other words, while the IEP for the 2014-15 school year was reasonably
calculated to provide M.S. with meaningful educational benefit, “such catnulatis not
realized.” (IHO Decision 23.Jhe SRO disagreed, finding that the IHO based his determination
primarily on formal tesresults and testimony of the evaluator to the exclusion of other objective
measurements that indicated M.S. made progress. (SRO Decision 24) 23p&éifically, the
IHO failed to consider the June 2015 progress report, testimony fronsNe&cher red related
service providers, and a progress monitoring profile sheet that tracked M&ling progress
throughout the 2014-15 school yeald. @t 24.) The SRO found that this objective evidence
demonstrated meaningful progress during the 2014-1dokgkar, despite M.S. standardized
test scores. |d. at 2728) Because the IHO and tB&RO disagreed, the Court “must defer to
the reasoned conclusions of the SRO as the final state administrative detemyiinaless the
SROs decision was “insuitiently reasoned” and the IH®decision was “more thorough and
carefully considered.”M.H., 685 F.3d at 246.

The Court finds that the SRO’s decision was sufficiently, indeed persuasizsgnes.
The SRO first looked to the testimony of MsSfifth grade special education teacher, Christa
Sassanowho indicated that M.S. made progress in the 12:1+1 class. (SRO Decision 25 (citing
Tr. 217-19)) Sassano testified that the small and structured classgneimonment was central
to M.S.’s progresdyecause it allowed her and MsSother instructors to provide the support
M.S. needed across all academic ardas. 217-19.) For example, she could seat M.S. closer to
instruction, check invith herfrequently, and pull M.S. aside to review directions or concepts she
did not understand.ld. at 219.) Sassano alsaoted that the small class setting, as well as ample

“reenforcement, frequent reteaching, [and] clarification,” made M.S. morédaiie in raising
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her hand and speaking out when she was confused or needed extrédhelp218—19.)With
these suppts in place, Sassano testified, M.S. was “able to gradually progrédsdt 219.)

Sassano also testified that M.S. “for the most part reached all of héer dyrathgy the
2014415 year. Id. at255.) The SRO concluded that thestimony comported wh the June
2015 IEP annual goal progress report, which reflected that M.S. achieved 11 of 17gaafsial
(SRO Decision 2%citing Def’s Ex. 3 at 1-7) Plaintiff argues that the SRO erred in relying on
this progress report, because the teacher mddiime of the enumerated goals to state that
M.S. could perform them “with moderate teacher assistance,” implyind/tisatcould not do so
independentlas required (Pl's Mem. 17-1§citing Def’s Ex. 3 at 3)see alsd’l.’s Reply3.)
The Court disagres.

The June 2014 IEP set forth seventeen annual goals, divided into six categosiesy(1)
skills, (2) reading, (3) writing, (4) mathematics, (5) speech/langaagie(6) motor skills.(Pl.'s
Ex. E9-E-10) Each goal indicated @rrespondingriteria method, and schedulhich were
used to measuid.S.’s progress toward achievemend. &t E9.) For example, to achieve her
first reading goat-reading words per minute fluently with accuracy and appropriate rate—M.S.
would need to demonstea?0% accuracy over 1 week (criteria) via teacher devised tests or
worksheets (method) conducted every week (schedutk). The June 2015 progress report
includes a legend to describe M.S.’s progress toward achieving these goalstaugg4-15
schal year: “A” denotes ‘Achieved;, “PG” denotes’Progressing Gradually,"NA” denotes

“Not Achieved,” “PS” denotes “Progressing Satisfactorily,” *Rlenotes “Progressing
Inconsistently,” andSC” denotes “See Comments.” (DsefEx. 3at 1.) According tahe

progress report, M.S. achieved eleven of her seventeen glohlat Z-7.) For the remaining
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goals, the report indicated “SC,” and included comments specific todh&formance in that
area. [d. at 3-6.) In sum, the report showed the follog/pprogress:

Study skills M.S. achieved her study skills goale—~learn how to take notesd submit
her notes for review and approval by her teacher for teacher selected as¢sgyontlasses.”

(Id. at 2.) This required 70% success over one week niagvsamples. 1¢.)

Reading M.S. achieved her first reading goal—"read[ing] words per minute fluently
with accuracy and at an appropriate rat@hich required 70% accuracy over of one week via
weekly tests and worksheetdd.(at 3.2 M.S. also achieved her second reading goal—
identifying the main theme, explaining key supporting details, and summarizitexthevhich
required 70% accuracy over two weeks via work samples produced every markily [er)
However, the report indicates that M.8hieved 70% accuracy on this goal “with moderate
teacher assistance,” and that “[t]his skill should continue to be addressg@arekt(d.) Given
that the IEP did not include this caveat in its criteria for measuring achievahee@urt agrees
with Parent that this goal was not properly characterized as “achieveds' MBm. 17.)

Writing: M.S. achieved one of her three writing goals—to write an opinion piece that
was supported by reasons, used linking words, and included a closing statevhmht+equired

75% accuracy over one week via weekly writing samples. '€Xet. 3 at 4.) She performed

22 For the first time in her reply brief, Plaintiff argues that this goal shouttisceunted
because it “lacked measurable terms.” '§MReply 3.) Even if the Court were to consider this
new argument, it failsSee Ernst Haas Studio, Inc. v. Palm Press, &4 F.3d 110, 112 (2d
Cir. 1999) (“[N]Jew arguments may not be made in a reply brief).. First, Plaintiff did not
object to the inclusion of this goal in the IEP. EX. E1 (meeting notes indicating that “[t]he
parents were in agreement with the [CSE’s] recommendations”).) More impgrthet
“method” by which progress will be measuredéfines the measurable termeamely, the
teacher devises tests or worksheets, presumably by which the number of wobdssetll If.
at £9.) In any event, even if the goal is vague, an evaluator found that M.S. met it, &RQhe
was entitled to g on that fact.
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the remaining writing skills with the desired accuraepecifically, 80% accuracy for
punctuation and capitalization and 70% accuracy for spellilnig. But, she only achieved these
goals with “moderate teachsrassistance,” meriting an “SC” notation rather than “Ad)(
Specifically, for capitalization and punctuation, M.S. “needs reminders to go intoitiegwand
check for” these issues, amat Bpelling, M.S. “needs assistance with her spelling when writing.”
(Id.) The report also notes that these “skill[s] should continue to be addressedangx(lge
Mathematics In mathematics, M.S. achieved two of her three go#ds.a{5.) She
achieved her goal to use place value and properties of operations to add and sitiitnact w
1000, which required 75% accuracy over two weeks via monthly tests or workshegtd.§.
also achieved her fractions identification goal, which required 75% acawacywo weeks via
assessments every marking perioldl.) (She performed the remaining multiplication and
division within 100 goal with the desired 70% accuracy, but required “moderate teacher
assistance*specifically, she needed “prompting in order to solve natp multiplication and
division problems.” Il.) The report noted that “[t]his skill should continue to be addressed next
year.” (d.)

SpeecH_anguage M.S. achieved two of her four speech-language goals during the year.

(Id. at 6.) She achieved her goal to “comprehend speech presented at an average rate of
utterance,” which required 8 out of 10 trials over eight weeks via biweekly sedctur
observations. I§.) She also achieved her vocabulary goal, which required 80% success over
eight weeks via bweekly structured observationdd.j M.S. did not achieve her goal of
describing the details and main idea of orgligsented materialld.) She “continue[djo make
gradual progress toward” achieving this goal, but ifdhaot yet been achieved independently;”

rather, “[s]he requires scaffolding of information and moderate verbalgbiogrto guide her to
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the appropriate response.ld.) M.S. also did not achieve her goal of formulating grammatically
correct sentences @maintaining appropriate verb tense in oral communicatileh) However,
M.S. “[was] able to formulate grammatically correct sentences when provided with moderate
support.” (d.)

Motor Skills: Finally, in motor skills, M.S. achieved three of her four god. at 7.}>
She achieved her upper body strength goal, her fine motor skills goal, and herithagndoal,
each of which required 90% accuracy over four weeks via monthly assessritehtslogvever,
she did not achieve her “far point copying skills” goal, functioning at approxyrées. (d.)
Specifically, the report noted that she “had difficulty focusing on the mktieaianeed[s] to be
copied from the board,” “[h]er far point copying is extremely slow,” and “[s{beks better if
eachline is of a different color.” Il.) The desired accuracy was 90% over four weekks) (

Based on this information, the Court disagrees Ritintiff’'s characterization of the
SROs analysis ofhe progress report(SeePl.’s Mem. 17-18.) First, whker M.S. achieved the
goals set forth in the June 20IEP is not the controlling issue; rather, it is Ipeogresstoward
achieving them.The IEPannual goals provide a measurable benchmark of 81dsérall
progress during the 2014-15 school yeas.shown above, while she did not achieve all of her
goals, M.S. made progress in every category listed in the IEP. Second, evargadher

Plaintiff' s interpretation that a goal was not achieved if it required teacher assigtameport

23 plaintiff argues, for the first time in her reply brief, that M.S. already setithese
same goals by the end of the 2013-14 school year, as reflected in her progrés$srrigadr
year, the criteria hadnly slightly changed for the 2016 year. Pl.’s Reply. 4 & n.4 (citing
Pl’s Ex. GGb5).) Even if the Court were to consider this new argument, it does not undermine
the conclusion that M.S. achieved the motor skills goals set forth in her June 2014 I, Inde
the fact thathe June 2014 IEP made the criteria more difficult to satisfy, and M.Saddti#ved
these goals, seems to indicttatshe progressed in that ye#&bsent further explanation, the
Court does not understand why the SRO should have considered this goal to be not achieved or
achieved only with “strings attached.” (BIReply 4 (italics omitted).)
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shows that M.S. accomplished a majority of her goals with no additional support. ©ef3s
at 2-7 (indicating that M.S. achieved ten of her seventeen goals independently, withheo teac
assistance indicatedl)Moreover, as noted, even where M.S. did not achieve a goal, the report
indicates that she mageogresstoward it.

The SRO cited other evidence in the record to support this conclusion. For example,
M.S.’s 5th Grade Progress Profile, discussed briefly above, showed that whilevds below
benchmark expectatioms reading for each trimester, she still masterallprogress. (SRO
Decision 25-26citing Pl.s Ex. HH).) Specifically, theeport indicated M.S. made
improvements on three reading tests administered at the beginning, middle, ancherstbbol
year. (1) DIBELS, which measures fluency or, the number of words M.S. could read lgorrect
per minute, (2) DAZE, which measures reading comprehension, and (3) Readinghie{z, w
measures grade reading level based on comprehension performanseEx(RIH1; Tr. 752—
56.) As the SRO explained, M.S. increased the number of words she could read carectly p
minute on DIBELS, her reading comprehension improved on the DAZE, and she ended the
school year at an end of second grade reading level (“O”) after beginrarfgsatgrade (“I”)
level and moving to a second grade (“K”) level by mid-year. (SRO Decision 25-2§ Rlits
Ex. HH-1; PI'sEx. lI-1; Tr. 756, 770) The SRO concluded that the report showed M.S.
“made at least approximately ®year s progress’ which constituted “progress meaningful for
[her], particularly in light of her reading difficulties.ld( at 26 (citing Pls Ex. Q5; Pl's Ex.

J38-339.)%

24 Plaintiff argues that these cited exhibits do not say “whether [M.S.] could noepsog
given her reading difficulties.” (P$.Reply 5 n.5.) True. But, these sources do establish that
M.S. has documented reading skill deficiencies. $HX. Q5 (noting M.S.’s belowaverage
performance in several reading tests);sFEx. J3B (discussing her WIATH reading skills
score as “Below Average))
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Plaintiff argues that the SRO erred in interpreting these scores as prbgoease M.S.
was still “well below benchmark” on DIBELS and DAZE and MsRReading AZ score was
still “at least three grades behind” at the end of fifth gradés(@em. 17; Pl.5 Reply 45.)
Plaintiff focuses on gradevel comparisons because, as sheeably notes, the CSE determined
that M.S. could participate “in the same State and Distride assessments of student
achievement that are administered to geretatation students,” although Plaintifes the
wrong years IEP. (Pfs Mem. 16 (quoting Pl.’s Ex. H-15%ee alsd®l.'s Ex. E13 (June 2014
IEP stating the same).) This means that the June 2014 CSE determined that M.Sawas not
“student[] with the most significant cognitive disabilities” and thus would naicijzate in any
“[a]lternate assessments aligned with alternate academic achievement stamdlahasef
students. 34 C.F.R. § 300.16Q0@®3e alsd N.Y.C.R.R. 8§ 200.4 (setting requirements for IEP
providing for alternative assessments). However, Plaintiff does not, degaéone ci
evidence, that DIBELS, DAZE, or ReadingZare district or statevide tests such that Plaintiff
should be performing alongside her fifth grade peers if she takes them. mmexX@laintiff
does not argue that obtaining a score at or above benchmark level is required in order to pas
fifth grade and begin sixth grad€f. 8 300.160(d)(1) (explaining that an IEP team must be
alerted if an alternate assessment would affect the stadsility to complete the requirements
for a high school diploma).ntleed, the record evidence seems to indicate that at least Reading
A-Z might not be. $eeTr. 755, (Sassano testifying th&Reading A to Z is an informal
assessment”); P& Ex. HH1 (listing M.S's score on the state ELA); Tr. 756 (Sassano testifying
that the ELA was “a New York State test”).) Moreover, that the CSE detedl.S. did not
have “the most significant cognitive disabilities” does not mean it concludethchlel ve

performing at gradéevel on all tests. Rather, it means that M.S. wasloie of taking those
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tests. See, e.g.T.C.v. New York City Dépof Educ, No. 15CV-3477, 2016 WL 1261137, at
*15 (S.D.N.Y. Mar. 30, 2016) Under the IDEA, alternatassessments are for the child who
cannotparticipate in the regular assessment.Testing requirements for special education
students reflect a policy decision not to lower the standardsuidersts with disabilities via-vis
general education students, but instead to accommodate their disabilitieboldiig them to

the same standardgalterations, citations, and internal quotation marks omitted)). Therefore,
the fact that M.S. was not an alternate assessment student alone is riehstdfshow her
belowbenchmark performance indicatesk of progress under the 2014-15 IEP.

This conclusion makes sense, because M.S. was expected to perform beloevglade-
in light of her established educational history and disability. As explaimkereBr. Klein
testified that a decreased percentile performance is likely for studentsatpagsrat a rate
slower than their peers. (Tr. 1851-52.) It would be irrational to expect M.S. to suddenly begin
reading at a fiftlgrade level after a year, even with intensive supports from her IEP, Wwaen s
began that year at a firgtade reading levelyith well-below benchmark DIBELS and DAZE
scoresand welldocumented reading difficultiegPl.’s Ex. E5 (*[M.S.] still falls well below the
benchmark for fourth grade.”); F.Ex. HH1 (beginning at fst grade “I” level).) Rather,
M.S.’s progressmust be based on her “unique circumstances,” which are not that of a child
simply “receiving instruction in the regular classroonEndrew F, 137 S. Ct. at 996, 1004ee
alsoH.C., 528 F. Appx at 67(“To the extent thdthe] [p]arents argue that the gap between

M.C. and her peers was growing in terms of reading ability, more@vehjld s academic
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progress must be viewed in light of the limitations imposed by the shidability’” (quoting
Mrs. B. v. Milford Bd. of Edu¢.103 F.3d 1114, 1121 (2d Cir. 1997°

Plaintiff also argues that the SRO ekia relying on the three DIBEL&d DAZE scores
because M.S scores actually fluctuated monthly. (®Mem. 17 (citing Pls Ex. HH3-HH-
4); Pl’s Reply 4.¥% The cited documents are both “Progress Monitoring” charts for the DIBELS
program. (Pls Ex. HH3-HH-4.) Sassano, who prepared the report in question, testified that
“the benchmark was given three times a year to show any progress,” vagitegs monitoring
“is given to the student monthly to see if the child has made progress on a monthly@asis
761.) Tre first document measures DIBEp®gress, and noted the following words read and
errors made in a minute, although the Court has added the three reported scoreshamarkenc
in bold for context:

September: 65 wordsread, 4 errors (benchmark 132)

October: 96 words read, 3 errors

November: 84 words read, 2 errors

December: 92 words read, O errors

January: 78 wordsread, 2 errors (benchmark 150)

February: 61 words read, 3 errors

March: 70 words read, 5 errors

April: 82 words read, 1 error

May: 86 words read, 1 error
June: 103 wordsread, 2 error (benchmark 155)

25 plaintiff argues that this was not appropriate progress in light of Blc&¢umstances
because she moved from a second to a fourth grade level in one year at Eagi.18ilMgm.
17 (citing PI's Ex. MM-1); Pl's Reply 5 (same).) This is odd, since Piifichastises the SRO
for allegedly relying on impermissibtetrospectiveevidence. (Pls Mem.19.) In any event,
the SRO dedailed only that, based on a variety of evidence, M.S. progressed in 2014-15. The
Court asks only whether that decision \@agtuallysupported by the evidence. Thus, the Csurt’
decision is “necessarily prospective in nature [and] therefore, we must not amfyé@eday-
morning quarterbacking influenced by our knowledge of [M.S.’s] subsequent progréaglat [
Hilll.” Viola, 414 F. Supp. 2d at 38Plaintiff cites no case to the contrary.

26 plaintiff did not raise this argument before the IHO, and it is thereitfieult for the
Court to conclude that the SRO erred in not addressin§@ellO Ex. VI at 89.)
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(Pl's Ex. HH3; Tr. 761-63.) The second document measures DAZE progress, and reported the
following scores in choosing the best word out of three that fits in a sente¢hoeighl the Court
again has added the three reported scores and benchmarks in bold for context:

September: 8 (benchmark 21)

October: 21

November: 20

December: 23

January: 11 (benchmark 25)

February:15

March: 20

April: 15%7

May: 17

June: 17 (benchmark 32)
(Pl’s Ex. HH4; Tr. 763-67 3 Plaintiff is correct that M. scores fluctuated throughout the
year. And, one could argue that such fluctuation implies inconsistent progress. However,
Plaintiff cites no law for the proposition that such fluctuations undermine a fiftahgecause
the end of year score is higher than the initial score, Mdsvesth progress. Indeed, Basile
testfied that the DIBELS benchmark is used to “drive[] instruction,” and “as a aoageljust
the intensity of instruction, but that a below benchmark score is “not necessiany
performance.” (Tr. 874072.) Rather, the District “look[s] at patterns of errors and . . . gains and
.. . [they] look at tremendous gain even though it's below benchmark those gains were made.”

(Id. at 872.) So, for example, M.S. “went down in her errors and she went up in her accuracy

and . . . in the words correct per minute in which she read,” which constitutes “a hugegomp f

27 Sasano testified that thigpril box said 15 with 3 errors, (Tr. 765-66), but, as the IHO
noted, this box is illegible on the document copy itself, (Tr. 766 (“ltca@ad anytimg on
April.”); Pl.’s Ex. HH4).

28 Sassano testifietthat there is a“adjusted score” and also that “each error is a half a
point.” (Tr. 764.) She testified that the scores on the DAZE “Progress Monitatiag’
showed both adjusted score and error, but did not specify whether the reported benchmark scores
were adjustedyr just the raw scores withoetrors. (Id.)
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September to January.1d() Thus, although Plaintiff is correct that M.S. was below benchmark
for both DIBELS and DAZE at all three reporting dates—and indeed, she actedlilyed in
performare relative to the DAZE benchmark on those datiesr scores did increase over the
year, and at least for DIBELS, her errors went down. §EBiX. HH3-HH-5.) Moreover,
standardized test scores are not necessarily dispositive of the question dfpiSgekl.W. v.

New York State Educ. Depio. 13CV-3873, 2015 WL 1509509, at *17 (E.D.N.Y. Mar. 31,
2015)(deferring to SRGs decision stating that “even assuming that the [standardized] tests
showed minimal progress, the hearing record as a whole supports the conclusionstodetite
made meaningful progress@avrity v. New Lebanon Cent. Sch. Dibtos. 05CV-1024, 06-
CV-317, 2009 WL 3164435, at *31 (N.D.N.Y. Sept. 29, 2009) (concluding that “[t]he record
supports the SRO’s finding” that, although the studeitérformance on the standardized tests
was'‘inconsistent’ and . . . he did not meet objectives,” other “assessment tools . . . show[ed]
progress in his identified areas of need®e also E.S. ex rel. B.S. v. Katonah-Lewisboro Sch.
Dist., 487 F. App’x 619, 622 (2d Cir. 201@ffirming district cours conclusion that a child

made progress “despite his low test scores”). Therefore, in light of thecalsfeany law or
evidence suggesting that the Court should interpret Ms8dreluctuations differently, and
because “assessment of educational progress is a type of judgment foftidniCourt] should
defer to the SRB educational experience, particularly where” the Court is reviewing the same
“record that was before the SRQ/I'S. ex rel. S.S. v. Bd. of Educ. of the City Sch. Dist. of the

City of Yonkers231 F.3d 96, 105 (2d Cir. 200@frogated on other groungdSchafer v. Weast
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546 U.S. 49 (2005)° the Court does not find the SRO’s finding of progress, based on other
objective evidence in the record, to be erroneous solely on this gf8und.

Other such objective evidence included the May 2015 IEP and related testiorany fr
M.S.’s instructors, which similarly indicated progress throughout the 2014-15 schoo($B&®
Decisbn 26-27) Academically, the SRO noted that M.S. had “exhibitgddual progress

toward her writing goalsand that her handwting “showednice improvement™ throughout
the year.(Id. at 26(quoting PL.SEx. H-6).) In math,the SROnoted that M.S. had learned to
add and subtract with regrouping and multi-digit whole numbers and decirdthl&iting Ex.
H-7).) Sassano testified that Plairiifmultiplication and division skills also improvedd (
(citing Tr. 364-65).) Physically, M.S. had greatly improved her far point copying skills. a¢
26-27 (citing Pl'sEx. H-7, H-9).) The occupational therapist similarly testified to MsS.
progress during the 2014-15 school yedd. gt 27 (citing Tr. 62930).) The SRO also cited

testimony by Dstrict employees who worked with M.S. indicating that M.S. had made great

strides sociallyas reflected in her IER(d.) Specifically,by the end of the 2014-15 school

29 More recent caselaw suggests that deference is less warranted when tee SHO
determination concerns “whether there have been objective indications of proguesisgoes
not state that such determinations are om@deference, particularly when supported by other
objective evidence and based on the same record before the Rddr, 685 F.3d at 244.

30 plaintiff also argues that the SRO ondported M.Ss “standard scores, instead of the
percentile ranking” on the WIATII test, “which made it more difficult to see [M:S] decline.”
(Pl’s Mem. 18.) Plaintiff does not provide a citation, so it is unclear where the SRO did this
the extent that Plaintiff is referring to the portion of the decision where thec6®@ared
M.S.’s March 2012 and December 2014 WIAT-III scores, (SRO Decision 22), she did so in the
contextof Plaintiff's argument regarding the January 2@Xgnial of a FAPE, ndter
conclusion that M.S. made progress overall during the 2014-15 schooligeatr 20) In any
event,the scores, and their portrayal as decreases, was completely accDomtpaiEePl.’ s EX.
DD-5with PI’s Ex. JJ18.) Moreover, as explained above, Plaintiff does not cite any law
showing that this would undermine the conclusion, drawn from other objective evidence, that
M.S. progressed.
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year, M.S. was demonstrating greater-selfifidence, participating more in class, and building
relationships with peersld; (citing Tr. 198, 200—-02, 933-35, 963l sEx. H-8))

Plaintiff argues, for the first time in her reply brief, that the SRO shoulbaw relied
on this testimony, because “District employees provided subjective antiveetestimony that
[M.S.] ‘progressed”” (Pl.'s Reply 3.) However, the Court has @pndently reviewed the
record and concluded that it supports the SRO’s conclusion. Moreover, the SRO provided an
explanation for relying on this testimony: it was from people who worked with haisdxtere
able to observe, M.S. on a daily basis, whichrethe Plaintiffs expert evaluator indicated was
important. (SRO Decision 28 (emphasizing that they “worked with [M.S.] on toetdgy
basis”);id. at 28 n.17 (“The private neuropsychologist . . . responded affirmatively that it was
important for an evaluator to know how a child performs in theirtdalay performance relative
to how they performed on standardized assessment.” (citing Tr. 1711)).) And, theidSiR®
rely exclusivelyon this testimony; rathethe SROprimarily cited it for context and ebaration
on other sources of informationS€e, e.g.SRO Decision 26 (“[D]uring the impartial hearing,
[M.S.’s] special education teacher and related service providers elabordgddos]
progress.”).) Plaintiff cites no case requiring reversal @R@s decision merely for relying on
allegedly subjective testimony, and therefore the Court will not do so on this basis.

Finally, Plaintiff argues that the SRO improperly dismissed Dr. Dot&stimony, which
was the only expert testimony at theQHhearing and was based on objective data, that M.S. did
not progress. (Pl.’s Mem. 18As an initial matter, to the extent Plaintiff is arguing that the
SRO rejected Dr. Dortsitestimony without providing a basis for doing ssaeh as contrary
evidence—this is flatly contradicted by the SRecision. (SRO Decision 24 (emphasizing

that “other indications of student progress contained in the hearing record” caatiddiic
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Dortds report, which the IHO relied exclusively omg; at 28 n.17 (noting thdr. Dorta never
observed M.S., which he admits was important to understand standardized e=id3p idat
23-28 (devoting several pages to discussing the evidence of progress in the ret@mf)rd,
the cited case, which is in any event aipoecedential summary order, is inapposiee J.C. v.
Katonah-Lewisboro Sch. Dis690 F. App’x 53, 55 (2d Cir. 2017) (“The SRO was not required
to automatically accept the neuropsychologistgsbmmendations as to class size, but he was
required to consider the recommendations and, if he rejected them, to convincingly expla
why.”). Moreover, the SRO was not required to accept Dr. Dotestimony merely because he
was an “expert” or because the IHO relied orSeeG.W. v. Rye City Sch. DisNo. 11CV-
8208, 2013 WL 1286154, at *19 (S.D.N.Y. Mar. 29, 2013) (“The Court is not at liberty to favor
Dr. Scalzds opinion, a privately hired expert, over the deference that should appropriately be
accorded to the District in matters of educational gdljcaff'd, 554 F. App’x 56 (2d Cir.
2014);McCallion v. Mamaroneck Union Free Sch. Disto. 10CV-6207, 2013 WL 237846, at
*10 (S.D.N.Y. Jan. 22, 2013) (rejecting argument that “the SRO erred by relying toly loea
the evaluations and opinions ok&tbistricts witnesses while giving little or no weight to the
conclusions of Parerst’experts” because the court defers to the district, not to a private)expert
Watson ex rel. Watson v. Kingston City Sch. P85 F. Supp. 2d 141, 145 (N.D.N.Y. 2004)
(“The mere fact that a separately hired expert has recommended different progy aioesi
nothing to change thiputcome] as deference is paid to the District, not a third paraff'd,
142 F. App’x 9 (2d Cir. 2005).

In any event, Dr. Dorta’report ad testimony do not undermine the SRO’s conclusion
that there were objective indications of meaningful progress in the record repbit, Dr.

Dorta stated:
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Comparison of the data from A2 to present and including hEONYSS shows

that[M.S.] is notprogressing.Real progress equates to an upward movement of

the percentile ranks in core academic areas. No such evidence of upward

progression is seen and on the contrary, either her historical trajectoiiptiaines

such as in reading, or decline is noted (math computation).

(Pl’s Ex. Q6.)*! It is not clear what “data” he is referring to, but at the very least, TONYSS is
the “Tests of New York State StandardsgeNew York State Education Department,
“Acronyms,” http://www.nysed.gov/about/acronymsi¥hich Plaintiff never cites to or

describes in any way. Dr. Dorta’s testimony suggested that he looked at otheudaitas
academic reports and previous evaluations, as well. (Tr. 1711-14.) More importarigrtar.
seems to be relying solely on standardized testing data and definespmgresry narrow

way: “upward movement of the percentile ranks in core academic areass' HRIQ6.) The
Court explained above why testing and percentiles are not dispositive of progi&dsAor
purposes.

Plaintiff argues that “the SRO should have deferred to the IHO on his findingtebwi
credibility.” (Pl's Mem. 18.) But, the SRO did not find Dr. Dorta not credible; he simply found
other measures of objeati evidence of progress in the record. (SRO Decision 24, 27-28.)
Moreover, Plaintiff cites no testimony that the SRO overlooked. Perhaps bleisagse the IHO
cited Dr. Dorta’s testimony only onceahen he testified what a “language intensive program”
means (IHO Decision 21 (citing Tr. 1371).) Absent any further explanation from Plaintiff

about how Dr. Dorta’s testimony undermined the other evidence cited by the SRO, or any

caselaw suggesting that his expert status alone should be given more theig@uurt agrees

31 The IHO also fand that Dr. Dortas report indicated that M.S’ADHD “was
contributing to [her] poor academic progress,” (IHO Decision 21), but this does ruisbstiaat
Plaintiff did not progress meaningfully during the 2014-15 school year.
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with the SROs wellreasoned decision that, as a whole, the record shows M.S. progressed during
the 2014-15 year. (SRO Decision 27-38.)

b. May 2015 IEP

Plaintiff argues that Defendant failed to provide M.S. with a FAPE for the 2015-16
school year. (PIs Mem. 19-21.) First, Plaintiff argues that Defendant “was required to modify”
M.S.’s IEP by adding more intensive services than offered during the 2014-15 se&iqol y
because M.S. did not make meaningful progress that yiehiat (9-20.) However, as
explained above, M.S. did demonstrate such progress in the 2014-15 school year. Therefore,
Defendant did not fail to offer a FAPE merely because it continued any recontroesdi@m
the June 2014 IEP.

Construing Plaintiffs agument generously, she is asserting that the IHO correctly found
that the May 2015 IEP was “virtually identical” to the June 2014 IEP,” (IHO ec3), and
instead added only “a reading class two days per week,” which was not reasai@abated to

allow M.S. to progress, (Pl.'s Mem. 1%).The SRO concluded otherwise, and identified a

32 plaintiff dso argues that the SRO should not have considered building level reading
services which were not in the IEP. (Pl.’s Mem. 19.) The cited portions of the SR3i®le
are not in the section regarding whether M.S. made progress during the 2014-15 sahool ye
(SRO Decision 21, 23.) In any event, the Court addressed this argument above, concluding tha
the SRO explicitly dichotrely on those services in its analysiSe¢ supran.18.) Moreover, the
Court’s task is only to “examine the record for any objective evidence” of progEds, ask
whether the SRO relied on some impermissible evidena®ming to its conclusionWalczak v.
Fla. Union Free Sch. Dist142 F.3d 119, 130 (2d Cir. 199®)ternal quotation marks omitted);
see also K.L. ex rel. M.L. v. N.Y.C. Dep’t of Ed680 F. App’x 81, 85 (2d Cir. 2013)
(explaining that the question before the court “is not whether the SRO relied omisygkele
retrospective evidence, but whether sufficient permissible evidence,osliggthe SRO,
supports the SRO’s conclusion that the IEP offered [the stualeefsonable prospect of
educational benefitqitalics omitted).

33 The Court is not sure where this “reading class two days per weaiésfrom. (Pls

Mem. 19.) Plaintiff does not cite a provision of the IEP, and the IEP clearly rezoasma
special reading claskily. (Pl!s Ex. H1, H-12;see alsd®l.'s Mem.25 (“Appx. 1').)
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number of differences between the two IEPs, including the listed classesiasdaranual goals,
duration of related services, and supplementary services and testing accowmsoaRO
Decision28-31) The Court will not describe all of the ways in which the 2014 IEP and May
2015 IEP differ, as the SRO’s decision thoroughly does so and Plaintiff faidisltess angf
these differencesHowever, a comparison of the two IEPs shows that the CSE conducted a
thorough review of M.Ss thencurrent levels of performance and made recommendations based
on that information in the May 2015 IE®.(CompareP!.’s Ex. Ewith Pl’s Ex. H.) Deferring to
the wellreasoned conclusions of the SRO as the final state administrative debisi@ourt
finds that the record supports her determination that the May 2015 IEP was reascaltaitdyed
to provide M.S. with a FAPE.

Plaintiff argues thabr. Dortds recommendations required more intense reabasgd
intervention and amall group(three to sixstudents) for math and writingPI(s Mem. 20).
This argument failsFirst, the SRO credited the testimony of school psychologist Jessie
Wallace, indicatig that the IER recommendations comported with Dr. Dosta’
recommendations. (SRO Decision 30-31; Tr. 1882Xtestifying that the IEP “align[ed] with
... and in some areas even exceed Dr. Dorta’s recommendations,” and that the provésion of “
intensve special class programatisfiedhis recommendationid. at 1059, 1069—7%math);id.
at 1057-59 (double block for ELA), 1065—-6@ading) id. at 1077+8 (writing).) To the extent

that these experts disagree, the Court may not choose between them and disruptdhe SRO

decision. See T.Y. v. New York City Depf Educ, 584 F.3d 412, 418 (2d Cir. 2009) (noting

34 In addition to the information it reviewed during its January 2015 meeting, the CSE
relied an two new sources of information in developing the May 2015 |IBR4arch 2015 social
history update and the results of the March 2015 private neuropsychological examipdion b
Dorta (Pl's Ex. H1-H-3.)
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that a district court may not “impermissibly ch[o]ose between the views @iatimig experts on
a controversial issue of educational policy in direct contradiction of the opinionseof stat
administrative officers whhad heard the same eviden{ateration and internal quotation
marks omitted)

Furthermore, Dr. Dorta reportdoes not support Plaintif’argument The report
recommendéreading comprehension intervention in a small group, double block period daily
using a hybrid model targeting decoding, oral fluency, and reading compreher(ibs’Ex.
Q-7.) Thisshould include “developing a step-wise approach to rego@sgageandencoding
important information” and “problem-solving during readingld. at Q-8.) As to the size of the
small group, Dr. Dorta cited th@vVerage™noted in “most research studies,” which is groups
“from three to six.” (Tr. 1351.) The May 2015 IERisfied these recommendations. First, it
recommendethat M.S. move from the 12:1+1 reading class to the 5:1 reading ¢Riss.Ex.

H-1, H-12). And, the IEP set forth six annual reading goals, increasing theadotehe

previous two reading goals (fluency and comprehension) and adding four new gaajstto t

M.S.’s needs with respect to decoding and encoding multisyllabic words, vocabulary,
syllabication, and highdevel reading comprehensionCqmparePl.s Ex. E9 (listing 2 reading
goals)with Pl.’s Ex. H10-H-11 (listing 6 reading goals).) These goals were developed based on
the reading teachsrobservations of M.S. and her below benchmark scores. (Tr. 257-258, 803—
04). Plaintiff does not cite anything in the record requiring more specifiv@mions, nor does

she cite any testimony from Dr. Dorta indicating that the IEP was insufficient.

Dr. Dortds report also recommends “small group o in writing and mathematics”
three times weekly. (P& Ex. Q7.) When asked about the size of the grimupnath, Dr. Dorta

testified that because M:§:skills are so behind for a fifth grader that she would need to be
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paired with another student” with similar deficiencies, and because “[iJt $igud to find that
many fifth graders thaare that behind in mathematics,” it could be “three, four, five kids.” (Tr.
1350-51.)He also recommendedtat the math small group should work on “both improving
more complex computations with subtraction, multiplication, and diviseswell ashelping
[M.S.] deconstruct word problems.PI¢'s Ex.Q-9.) The instruction shouldg& concreteand
should use manipulatives.ld{ (emphasis omittedl) The May 2015 IEP did not recommend a
group of three to five students; rather, it recommended congiB’s 12:1+1 special class,
but increased the duration by 2 minuteSoriparePl.’s Ex E10with Pl’s Ex. H12.)

However the only cited evidenaegardinga three to five student number is from Dr. Data’
testimony, which is based on likely availability of comparable students in mHsh s&t any
identified need for that number based on M.S.’s needs. InDeeDprta testified that, by
recommending a “small group” for reading, math, and writing, he meanitBatshould not be
placed in “a trditional mainstream classroom(Tr. 1348-49.) The CSE acknowledged this,
noting that M.S. “has made satisfactory progress towards her math goalB$dtdund that she
sometimes needs to be refocuseduring lessons and that she benefits from “wogkin a small
group” and visual aids. (P$Ex. H7.)

In any eventthe remainder of the IEP addresses Dr. Dexther recommendations
regardingmathcontent. The CSEound that M.S. “has yet to memorize her basic math facts,
which greatly affects her ability to perform computations with accuraayg’that “[m]ultistep
processes such as long division” and word problems pose difficulties fordh¢rTiie IEP thus
set forth three math goals for higHevel multiplication, division, and problem solving, (BI.’
Ex. H-11), which comport with Sassasdestimony regarding M.S.work, (Tr. 259-60). The

IEP also listed a multiplication table as a supplementary aids . H14.) Because Plaintiff

61



cites no other evidence in the record requiring more math support, and because the SRO
determinedhat the IEP was reasonably calculated to allow M.S. to progress in math based on
objective evidence in the recoitie Court defers to this conclusion.

For writing, Dr. Dorta did not testify regarding the size of the recommended small group
in the cited portions of the hearing transcript, and Plaintiff cites no other egidsaring such
a group size. SeePl.’s Mem. 20 (citing Tr. 1346-54).) Howevé@y. Dorta recommended
“integrated reading and spelling work,” as well as “extensive review of the lrasicrgr of
sentence development” and teaching “a structure for responding in writidgdt -10.)
Again, the IEP aligns with these recommendations. The IEP set forth three andsidgoa
spelling, development, and capitalization and punctuation, all of which were siridtenore
specific than the June 2014 IBRiriting goals. ComparePl.’s Ex. H11with Pl’s Ex. E9.)
This comports with the CSE'’s finding that M.S. “has made gradual progressl tograwnriting
goals” but still needs “moderate to intensive support depending on her interest indfiestopi
she “needs to be encouraged to add momldetnd facts,” as well as to check spelling,
mechanics, capitalization, and grammar. (Pl.’s EX.HSassano testified that these goals were
intended to get M.S. to “raise the bar” from writing more than one paragraph with teodera
support and to work on “revising and editing” independently. (Tr. 258-59.) Similarly,sM.S.’
speecHanguage pathologist testified that she recommended that her grammar galitied
to be “slghtly more intensive,” (Tr. 532—-33), and that a goal should be added tcadd®.s
need to use categorization, classification, and association to improve her voctbalaixth
grade level,ifl. at 535-36). The CSE also continued or increased its recommendations for
additional aids, accommodations, and modifications,dBk: H-13—H-14), including adding

thatM.S. have computer access in order tmrédonger writing assignmentgomparePl.’s Ex.
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E-11-12with PI’sEx. H14) Because Plaintiff addresses none of these aspects of thallEP,
cited in the SRG decisionand because she cites no other objective peaeequiring a small
group of three to six students for math, the Court agrees that the MajEROW&s reasonably
calculated to permit M.S. to progress in math.

Finally, Plaintiff argues that the IEP wiasufficient because it failed to recommend
“using researcibased reddg interventions such as Ortorillingham.” (Pli's Mem. 20;see
alsoPl.’s Reply 7.) As explained abov@rtonGillingham is an instructional approach that is
multisensory, explitj repetitive, and sequential. (Tr. 1375geViola, 414 F. Supp. 2d at 384.
The IEP specifically lists “MultiSensory Approach” as a supplementary aid and service for
M.S., to be used daily during instructional time. @EX.H-13; see also idat H-7-H-8 (“M.S.
requires frequent reeaching and reinforcement activities” for math and “is a visual learner and
benefits from manipulatives” and needs “much review and repeijfimh’at H-9 (requiring
“positive reinforcemeny.) To the extent Plaintiff is arguing that the IEP is defective for failing
to specifya particular‘educational methodologyor peerreviewed methodhis argument fails
for the reasons explained earlier with respect to the June 20149E€K.L,.2012 WL
4017822, at *1Zregarding teaching methodologiesennChing Luq 2012 WL 728173, at *5
(regarding “citations to peaeviewed academic literature”Plaintiff argues that the CSE
refused to specify what teacher would use this multi-sensory approach or WAtisr
teaclerswere traind in Orton-Gillingham, but cites no case requiring the CSE to do this to
comply with the IDEA. (Pl.’s Mem. 20 (citing Tr. 1152-58ge alsdlr. 1954.) Indeed, the
Second Circuit recently suggested that it need not d&eeMr. P, --- F.3d---, 2018 WL
1439719, at *14 (rejecting the plaintiff’s argument that “the [d]istrict was redjtir@rovide

them with the specific qualifications of the paraprofessionals” that would witnkive student
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and explaining that “the appropriate inquiry is into the nature of the programhactieded in
the written plan” (alteratiaremphasis, and internal quotation maskstted)). In any event,
there is evidence in the recdtdht teachers in the District were certified in aiseéd Orton-
Gillinghamwith M.S., and even that thgistrict hoped to use Ortobased assessments for
M.S.’s reading.(See€Tr. 78789 (Basile describing that “visual, kinesthetic, and auditory”
instruction that M.S. received in the classroom and in supplemental readinguelbfésd as
“multi-sensoryinstruction in readiny; id. at 806 (“I would use an Ortdpased assessment to
understand what [M.S.] is understanding [with respect to phonemic awarenassit’827-28
(Basile testifying thashe uses Ortoillingham “daly in [her] teaching practices”). at 830—
35 (Basile testifying thathe uses Ortoillingham in reading services but not a “specific
program”))

Moreover, Dr. Dortas “recommendation” is not as clear as Plaintiff purports itis. As
explained earlie OrtonGillingham is not mentioned in Dr. Dottareport. (Pls Ex. Q.) Nor
do the cited pages of the hearing transcript indicate that Dr. Dorta thought@ltingham was
requiredfor M.S. to progress in readingS€eTr. 1346-54.) Dr. Dorta testifiedhat M.S.
needed a “hybrid model” for reading that “target[s] her ability to decode,uardy and her
reading comprehension,” whichsexplained above, the IEP recommended. (Tr. 1346.)
Specifically, Dr. Dortaecommends “targeting her language difficultiéecause M.Ss
“readingcomprehensiodifficulties primarily stam from her language deficits.1d{ at 1347.)
Plaintiff does not contest the SRO’s finditingit thelEP’'s continuation of M.S.’s small group

speech/language therap¥:1 twice a week and 2:1 once a wedbut with increased duration

3% Indeed, Dr. Dorta testimony regarding heecommended “hybrid model” seems to
indicate that a “pure” Orton Gillingham approach is not warranted. (Tr. 1346.)
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was reasonably calculated to promote M.S.’s progress in speech and langBEgeEx. H13;
SRO Decision 3) Without delving into credibility issues or weighing the competingrtestiy,
the Court concludes only that the evaluative materials before the May 2015 CSE dieldod “yi
clear consensus” that M.S. required Orifiingham instruction such that the IE¥ailure to
include it violated the IDEA or that the SRQlecision is not entitled to deferenc&.M., 845
F.3d at 543.

In any event, the SRO was not required to accept the recommendation of Dr. Dorta that
OrtonGillingham must be used. As explained earliee, IEP is not rendered substantively
inadequate merely becaus did not incorporate Dr. Dorta’s recommendatioBsgWatson 325
F. Supp. 2d at 145 The mere fact that a separately hired expert has recommended different
programming does nothing to change this, as deference is paid to the Districhirtbparty.”);

G.W, 2013 WL 1286154, at *19 (“The Court is not at liberty to favor Dr. Scalzo’s opinion, a
privately hired expert, over the deference that should appropriately be acaptidedDistrict in
matters of educational poli¢y. And, because thissue fnvolve[ed a dispute over an

appropriate educational methodology,” the Court must defer t8Rit@s wellreasoned

decision. M.H., 685 F.3d at 244ee also T.Y584 F.3d at 418 (explainirigat the Court may

not choose between conflicting experts on issues of educational policy when the SRO has
already chosen based on the same evideriderefore, the Court concludes that the May 2015

IEP did not violate M.S. a FAPE for the 2016-school yearSee Endrew FF137 S. Ct. at 1000

(“The IDEA . . .requires an educational program reasonably calculated to enable a child to make

progress appropriate in light of the chddiircumstancey. ¢

3¢ plaintiff also asserts in passing that Defendant “faileg@éommend sufficient
social/lemotional support to address MsSignificantissues.” (Pls Mem. 20.) To the extent
this relates to the allegations of bullying, causing M.S. to “cry[] eveyy dal.), the Court
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4. Bullying

Finally, Plaintiff argues that Defendant denied M.S. a FAPE by faitingspond
appropriatelyto bullying. (PI's Mem. 21-223 The Second Circuit has not decided when the
failure to address bullying in a student’s IEP results in a substantive denleAffEa SeeT .K.

v. N.Y.C. Dep’t of Educ810 F.3d 869, 876 & n.3 (2d Cir. 2016jowever,it has noted that the
Department of Education believes “bullying can interfere with a disatletbnt’sability to
receive a FAPE."ld. at 876. $ee alsd’l.s Mem. 21 (citing letter from the office of Special
Education Programming stating the same)P3Pecision 3132 (same) Even assuming this
accurately states the law, Plainficlaim fails.

Both the IHO and the SRO determined tRkitintiff's claim thatDefendanfailed to
provide M.S. a FAPIBy not developingan antibullying plan for the 2013-14 and 2014-15
school years was without meriflHO Decision 2627; SRO Decision 32—-35Both the IHO
and the SRO found that the District quickly and adequately addressed all instadieggedf a
bullying of which it was avare (IHO Decision26—-27; SRO Decision 33, 35Tjhe SRO
specifically wenthrough all of the alleged incidents in detail, and based her decision largely on
testimony of Plaintiff, school officials, and tkentents of M.S.’s IEPs. (SRO Decision 32-35.)
The Gurt will not go through althe SRGs thorough findings, because Plaintiff addresses none

of them.

addresses that claim below. However, if this argument relates to tisepeR?ision of
counseling, Plaintiff does not explain what more was required beyond the small group
counseling M.S. was given every day, Ex. H13), which the SRO discussed in detalil,
(SRO Decision 29).

37 Again, to the extent this relates to dates prior to December 22, th@d 8laim igtime-
barred. $eePl's Mem. 22 (“[M.S.] suffered from bullying the entire time she was in the
District.”).)
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The only incident®laintiff mentions are (1) generic bullying and exclusion because of
M.S.’s Tourette’s syndrome; (2) M.S.trying at home after school; and (3) daigHyoom
incidents. (Pl.’s Mem. 21-22 (citing Tr. 950, 1907-08)'s Ex. SS1.)*® The first allegation is
not specific enough to establish severe bullying that should have been addressed#+-an IE
Plaintiff provides no details in her brief, and her ciestimony is a generic statement that
during the 2013-14 school year, “[K]ids thought that [Jvi&s rolling her eyes at them,” and
would say “whyare youdoing that, you are freaking me out, stop doing that.” (Tr. 1$0The
June 2014 CSE specificaldcknowledges this issue, stating:

Due to the Tourette Disorder, her tic behaviors can look like inappropriate

responses to comments or social interactions but they are definitively tics dnd nee

to be ignored. This behavior is much less evident inaddhis year. Tics are seen
more at home. [M.S.] needs support in social situations where tic behaviors may
affect responses from other children.
(Pl’s Ex. E7.) The CSEnoted that M.S. “has begrarticipating in asocial skills group at the
building level,” but concluded that “[t]here an® social and emotional needs that should be
addressed through special education, at this timd.} [hdeed, the IEP indicated that M\8as
well liked by herclassmates(ld.) Plaintiff cites no evidece that any teasing from display of

Tourettes symptoms-which Plaintiff testified, in accordance with the CSEndings, had

decreased in fourth grade, (Tr. 1908)—interfered with her eduehpoogress. Nor does

38 To the extent Plaintiff had other bullying claims, she waived them by failing ® rais
them distinctlyin either of hebriefs. See Palmierv. Lynch 392 F.3d 73, 87 (2d Cir. 2004)
(“[The plaintiff] failed to . . . raise this argument in his opposition to summary judignigus,
this argument has been waived.”)

39 Plaintiff testfied that she told three peoplév. Pastorethe general education
teacherMrs. Frattarola, the special education teached Dr. Klein, the school psychologist—
about thisat a parent teacheonferencebut shealso told them that they had changed M:S.’
medication and “would likéhemto monitorit to see if it was lessening [] the tics.” (Tr. 1908;
see also idat 97)
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Plaintiff explain why the building level social skills group was insufficientyloy social

services needed to be in her IEP for the 2014-15 school year. Thus, the SRO’s conclusion that
the June 2014 IEP adequately dealt with M.S.’s social needs was well suppoheddnotd.

(SRO Decisin 34.)

Plaintiff's argument regarding crying at home fares no better. Plaintiff daedamntify
when this occurred avhat was triggering it, let alone how it interfered WMtS.’s ability to
progress in the classroom. The cited Social History Update, dated March 11, 201%sritatat
at the Januarg015 CSE meeting, Plaintiff stated that “while [M.S.] keeps herself together
school, she cries almagdaily athome due to her struggles to get through school each day.”
(Pl’s Ex. SS1.) ThelEP noted that M.S.’s teacher found M.S. to be integrated with her peers,
(Pl.s Ex. Gb), but still responded to Plaintiff’'s concerns by recommensimagll group
counseling as a “related servicad.@@t G9). The CSE meeting minutes also noted that
Plaintiff’s socialskills group should continueld at G1.) Thus, to the extent that Plaintiff is
arguing that the January 2015 IEP should have addressed M.S.’s crying fromgptitigi Court
agrees with the SR®thorough analysis that it adequately did just that. (SRO Decision 33-34.)

Finally, Plaintiff s claim regarding the bathroom incidents also fails. The SRO
considered all of the testimony on this issue and concluded that these incideriteeweseilt of
M.S.’s “desire to socialize with peerslahch and recess” rather than bullying, but in any event,
Defendant responded adequately. (SRO Decision 32-88l¢ed, the SRO cidePlaintiff’'s own
testimony that after Defendainstituted a plan so that M.S. would use the nurse’s bathroom
before lunch, these incidents stopped. (Tr. 28&8&ifying after the meeting with the District,
and discussions at home, “it stoppedd) at2061 (“I dont know if it was because of the

intervention . . . [but] [i]t did stop, obviousty.) To the extent Plaintiff believes the SRO
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improperly interpreted her testimony or found her not credible, the Court will noptlitbe
SROs decision. SeeW.M. ex rel. V.M. v. Bd. of Educ. of Harrison Cent. Sch. Pi. 16CV-
8732, 2017 WL 5157768, at *15-16 (S.D.N.Y. Nov. 6, 2qQ#léferring to SRO and IHO
decisions regarding bullyingllegationsn face of the plaintifis argument that the SRO failed to
consider his té¢gnony), appeal dismisse®017 WL 8159198 (2d Cir. Dec. 22, 20%%).The
same rule applies to anysgutes Plaintiff has with the District stafftestimony that the SRO
relied onregarding the bus incident, an incident in the community, and general treatment by
other students at school. (SRO Decision 33—-34.)

In sum, the Court agrees with the IHO and the SRO that M.S. did not suffer such severe
bullying that Defendant’s failure to address it in her IEP denied her a FEPHE.K., 810 F.3d

at 875-76.

40 plaintiff also argues that the school counselor was not aware that M.S. was having
bathroom incidents when she testified at the IHO hearing, nor was she invitehtbthe
January 2015 IEP meeting. (Pl.’'s Mem. 22.) Absent more explanation, it is not cjetlrewh
school counselor needed to be informed if the incidents stopped. And, if she indeed was not
informed, it is equally unclear why her presence was necessarylaPtineeeting.To the extent
that Plaintiff disagrees with the counséfoassessment of “typical fifth grade behavior,” it is
irrelevant to the Cours$' review here(Id.) However, as the SRO noted, the counsdildtestify
that the school did naeceiwe reports that M.S. was being bullied. (SRO Decision 34.)
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111._Conclusion
For the foregoing reasons, Plaintiff’s Motion for Summary Judgment is denied. *' The
Clerk of Court is respectfully directed to terminate the pending Motion, (Dkt. No. 11), enter
judgment for Defendant, and close this case.*?

SO ORDERED.

DATED: March 30, 2018
White Plains, New York

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE

*' Because the Court denies Plaintiff’s Motion and concludes that Defendant did not deny
M.S. a FAPE for any of the specified years, it need not address Plaintiff’s last argument: that she
is entitled to reimbursement for Eagle Hill tuition for 2016-16 and compensatory services for the
FAPE denials during 2013-14 and 2014-15. (P1.’s Mem. 22-23.)

42 pursuant to the motion schedule suggested by Defendant—in which Plaintiff would file
a summary judgment motion to which Defendant would respond, obviating the need for cross-
motions for summary judgment—and to which Plaintiff did not object, the denial of Plaintiff’s
Motion is the equivalent of granting summary judgment to Defendant. (See Letter from Mark C.
Rushfield, Esq. to Court (Feb. 10, 2017) (Dkt. No. 8); Order (Dkt. No. 9) (granting request).)
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