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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CANDIDO ANTOMATTEI,

_V_
No. 16€v-9992(RJS)
UNITED STATES OF AMERICA No. 12¢€r-322 (RJS)
OPINION AND ORDER

Defendant.

RICHARD J. SULLIVAN, Circuit Judge:

Petitioner Candido Antomattei, proceedipgo se brings this petitiorior a writ of habeas
corpus pursuant to 28 U.S.C2855 (Doc. No.614 (the “Petition”)!) Petitioner— who was
convicted after a jury trial aforspiracy to possess with intent to distribute heroin, crack cocaine,
and phencyclidine (“PCP”), in violation of 21 U.S.C.&8L(b)(1)(A),and using and possessing
a firearm in furtherance of a drug trafficking crime, in violation of 18 U.S.C. 88 924(&3erts
that (1) hissentenceollowing his conspiracy convictioms invalid because “the Jury never
considered [his] individual culpabilifyand the district court sentenced Hiased on thquantity
of drugs from the conspiracy as a whol@d. at 6-7); and (2)hereceivedineffective assistance
of counsel because his attorney incorrectly explained conspiracy liability and didatptately
advise himof the implications of refusing the governmernietrial plea offerg(id. at 9-10). For

the reasonset forth below, thedition iIsSDENIED.

! Unless otherwise indicated, all docket citations refer to the docket in Petitienieninal caseUnited States v.
Antomattei 12cr-322 (RJS). In addition, the Court citeson occasionto materialscontained in the record of
Petitioner’s direct appeal to the Second Cireti\pp’x” refers to the appendifiled by Antomattei(2d Cir. No. 4-
2187, Doc. Nos. 223) and “SApp’x” refers to thesupplementahppendixiled by the government (2d Cir. No41
2187, Doc. No. 40). In ruling on the Petition, @eurt has also considered the governmeaetponséDoc. No. 620
(“Responsy), trial counsel Jill Shellow’s sworn affirmation and attachmentsetiogiDoc. Nos. 618 (“Affirmation?)
6181; 618 2), and Petitioner’s reply (Doc. No. 622 (“Reply”)).
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|. BACKGROUND

On February 28, 2013, Petitionesas indicted, along with six other individuals, for
participatingin a conspiracy to distribute heroin and crack cocairtae Bronx New York and
for using a weapon in furtherance of that crittee “Initial Indictment”) (Doc. No.53) The
Initial Indictment alleged thaPetitioner and his edefendant,Adony Ning managedthe
organization in questiofor several yearsduring which timePetitioner grformed various tasks
in furtherance of the conspiracy, ranging from delivering drugs to intermediary meofliees
conspiracy to selling drugs directly to custome&eef\pp’x 115, 41718 547, 55354, 565.) At
Petitioners arraignmenton the Initial Indictment Magistrate Judgd-rank Maas appointed
Attorney Jill Shellow to represehim pursuant to the Criminal Justice A¢8 U.S.C. 83006A
(Doc. No. 63; App'x4.)

On September 10, 2013,day afterPetitionerhad expressed discontent wiellow’s
representatioduring apre-trial conferenceShellowsubmitteda letter to tle Courtindicating that
Petitionerwantedthe Court to appoirttim new counsel. (Doc. No. 128.) Shellstated that she
“interpret[ed] [Petitioner’s] position” to be that he feliehad “not followed his instructions” and
that he did not “trust [hettp act in a manner consistent with his best interestg.”’af 1.) At a
pretrial conference held the rieday, Petitioner advised the Courthat he and Shellowacked
“chemistry” (App’x 53-55), andhatalthough Shellow had visited him multiple times in prison
“nothing [wag being done” on his caseAp’x 65-66). The parties also discussed the
government’open pleaffer of 151 to 188 months’ imprisonme(ipp’x 64—66),as well as the
governmernis intention toseeka superseding indictment charging Petitioner, buthistce
defendants,with an additional count ofconspiracyto distribute PCP (the “Superseding
Indictment”) (App’x 61-62). Although tie Court reserved decision Petitioner’s request for new

counseljt subsequently issued an Order denyragitioner’s requesfinding that“Defendant and
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Counsel [were] communicatirigthat “Counsel appear[ed] to be fulfilling her duties,” atiht
Petitioner had offered “no reason that wolildtify a] substitution of counsel that could not apply
equally to any unhappy defendant.” (Doc. No..)29he governmenthereafter sought and
obtained aSuperseding Indictmenhat chargedPetitionerwith participating in a conspiracy to
distribute PCHn addition to the other charges previously contained in the Initial Indictment.
With trial scheduled to commence on October 15, 2Pg8tioner rejected a total of three
plea offers from the government. On September 23, Z04i&joner emailed Shellow to let her
knowthat unless the government would agree to charge him under a different statutorgiprovisi
with a lower mandatoryninimum, he would not take the original plea dehd$cussed at the
September 11, 2013 conference. (Doc. No-8)8In herresponse a few hours later, Shellow
advised Petitionethatshe“hald] . . . spoken with the governmentwhich would “not agree to
reinstate the old offerhut was willing tooffer Petitioner a new plea deal of 188 to 235 months’
imprisonment. If.) Shdlow cautioned Petitioner that thmeew deal wasstill “a lot better” than
what he would gef convicted after drial. (Id.) On September 26, 2018hellowagain emailed
Petitioner advisinghim to accepthe second offesince there wa%nore than sufficient proof for
the jury to find” that hevasguilty, andthat if he were convicted at trial, his “sentence [would] be
significantly longer than the 18335 months offered by the government(Doc. No. 6182.)
Shellow also advised Petitioner tistould he proceed to tridhe governmenias likely to“file
a prior felony information pursuant to Sect. 851,” thereby increassgnandatory minimum

sentence t620 years on each of the drug conspiracid$d’) Petitionemevertheless rejectede

2 The Superseding IndictmemamedPetitionerin threeof its five counts. Count One charged Petitioner and Nina
with conspiracy to possess with intent to distribute heroin and crack cocaine, ilomiofazl U.S.C. §841(b)(1)(A),
846. Count Two charged Petitioner with conspiracy to possess with intent to distribyiia PiGRtion of 21 U.S.C.
8§8841(b)(1)(A), 846. Count Four charged Petitioner and Mitta usng and possessiya firearm in furtherance of

a drug trafficking crime, in violation of 18.8.C. 88 924(c)(1)(A)(i), 924(c)(1)(A)(ii), 924(c)(1)(A)(iii)Petitioner
was not charged in connection with Counts Three and filiieh were limited to Ninand his other caefendants
(Doc. No. 130.)
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offer. (Petitionat 9.) Finally, during a pretrial conference on October 15, 2013, Shellow confirmed
that Petitionewould not accept the government’s final plea offer, which provided for a Guidelines
range of 210 to 262 months’ imprisonmer{&. App’'x 52.) The government thditled a prior

felony informationbased on Petitioner’s prior conviction of attempted crilngussession of a
controlled substance in the fourth degree, in violation of Section 110/220.091 of the New York
State Penal Law (Id.; seeDoc. No. 188) The prior felony information exposed Petitioner to a
mandatory minimumerm of 20 years’ imprisonment on Counts One and Two. (S. AppX 52.
Petitioner confirmean the recordhe hadpreviouslyseerthe prior felony information(S. App’x
52-53)

Trial for Petitionerand Nina, the only other individual from the Initial Indictment who had
not pleaded guilty, began on October 15, 2008. October 21, 2013, during the second week of
trial, Petitioneragainrequested new counsel, and, in the alternative, requespedctedpro se
becausdéne and counsel had “no communication&pp’x 216.) Petitionerstated that he sought
new counsel because Shellow had not asked specific questions duringxenossation that he
hadsuggested she askApp’x 216-17) The Court noted that there was “nothing to suggest that
Ms. Shellow ha[d] been anything other than effective,” and dhdwyer doesn’t have to ask
every question put to him or her by a cliént(App’x 217.) The Courhonethelesgranted
Petitioner'srequesto procee@ro se butappointed Shellow as standby coungighout objection
from Petitioner (App’x 219) For the remainder of the triaGhellow continued to provide
assistancto Petitioner, including promptly voing Petitioner’s concerns regarding access to 3500
material. App’x 220.)

On October 31, 2013he juryreturned a guilty verdict on all counts agaiRstitionerand
Nina. (App’x 703-04.) The verdict form included speciakerrogatories regarding the drug

weight for each defendant. (Doc. No. 195.) As to Count One, the jury found that Petitioner
4
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participated ina conspiracyto distribute or possess with intent to distribute heraa crack
cocaine, and “knew or reasonably should have foreseen that the conspiracy invokiéahcara

or more of mixtures and substances containing a detectable amount of. hejfaimd] 280 grams

or more of mixtures and substances containing a detectable amount of cocaine base in a form
known as crack.” App’x 703.) On Count Two, the jury found that Petitioner participated in a
conspiracy to distribute or possess with intent to distribute PCP, and “knew or rexashioaibd
have foreseen that the conspiracy involvedone kilogram or more of mixtures and substances
containing a detectabé&emount of PCP.”Id.) It further found him guilty of “possessing a firearm
in furtherance of the narcotics conspiratyarged in Count One and Count Tvand that the
firearm was discharged App’x 704.) Immediately after the jury was excusé&titioner asked

if he could “step down” as his own counseld requested that the Court-appoint Shellow to
represent hinm connection with posdfrial motions angentencing (Id.) The Courtold Petitioner
that “[i]f [he] would like somebody else [to represent him,] [the Court] could rethait” but
Petitionerconfirmed that he “would like to have Ms. Shellow back for thidd.) The Court
granted his requestld()

Nevertheless,mJanuary4, 2014, Petitioner again requested new counsel, contending that
“nothing hdd] been doneWith respect tdis posttrial motions oappealand thahe and counsel
could “not reach common ground.” (Doc. No. 233.) On January 21, 2014, Petitioner submitted a
“motion to relieve counsel” on the basis that Shellow had provided ineffective assistando,
during, and after trial. (Doc. No. 238.) Petitioner raised a number of argunmethisgingthat
counsel failed to provide certain documents to Petiticdhat, she‘conspired with the Assistant
United States Attorney to admit the untimely 851 information knowing it was sypjpasebe
filed before trial,”andthat they had never discussed the plea offeid) [The Courtthereafter

helda hearingduring which it noted that “most of the allegations contained in the current motion
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. .. relat@d] to things that took place before and, at the latest, during the trial,” and thus did not
support Petitioner's motion for new counsel now in light of his expressed desire tohedosvS
represent hinfior sentencing. (Doc. No. 260 7-8.) The Cournhonetheless granted the motion
and appointed David Touger as courmgause “the nature of the allegations andthe tenor of
the relationship at least as reflected in Mintomattei’s latest motion suggest[ed] . . . that it would
be difficult for Ms. Shellow to continue to represent Mr. Antomatteild. &t 8.) Touger
represented Petitioner at sentencing, during which Petitioner was senpeimogohally to 360
months imprisonment 276 months on both Coun@neandTwo, to run concurrently, and 84
months on Count Four, to run consecutively. (Doc. No. 333.)

Tougerfiled a directappealon Petitioner's behal&arguing among other thingshat the
district court erred in refusing to grant Petitioner’s request for new courselhatSeptember 11,
2013 hearing. (2d Cir. No. 12187, Doc. No. 24.) On April 22, 2015, the Second Circuit affirmed
theconviction and judgment by summary ordeslding that the Court did not violaRetitioner’s
Sixth Amendment right to counsel when it refused to appoint substitute co8esdhited States
v. Ning 607 F. App’x 33, 36 (2d Cir. 2015). It found that “[t]he District Court carefully inquired
into the state of defendant’s relationship with his counsel” during the September 1hea@ih3,
and “issued a thoughtful order denying Antomattei’s motidd.at 35. It further noted that “[t]he
District Court also acted well within its discretiondasting doubt on defendant’s claim that there
was a total breakdown in communication between him and his counsel,” particularly H@sause
claims “were belied by the frequent communication between counsel and defendant during the
pretrial proceedings, their significant interactions during the trial, and defendagtisst for his
counsel to be reinstated after the verdictd. at 35-36. On January 13, 201Petitionels
conviction became final when theS. Supreme Court denied Hetition for a Writof Certiorari

(2d Cir. No. 14-2187, Doc. No. 71.)



Case 1:16-cv-09992-RJS Document 10 Filed 07/13/20 Page 7 of 16

On December 28, 2016, Petitioner filed the instant habeas petiBecause Petitioner
filed his petitionpro sethe Court reads “his submissions broadly so as to determine whether they
raise any colorable legal claimsParisi v. United State$29 F.3d 134, 139 (2d CR008) First,
Petitionerargues that hisentences invalid because the jury never considergs individual
culpability when determining the drug quantity in Counts One and-Jwanspiring to possess
with intent to distribute heroin, crack cocaine, and PCPetifjionat 1, 6.) Second, Petitioner
argues that Shellow provided ineffective assise of counsel (Petition at 910.) The
government respondbat Petitioner’s claimegarding drug quantitis procedurally barredand
that his claims are meritlegs any event Additionally, Shellow submitted a sworn affirmation
contesting Petition&s ineffective assistancelaims In his reply Petitionercontendsthat his
argument regarding the jury’s findings of drug weighhot procedurally barred because it was
novel and because he received ineffective assistance of appellate cauresé€burt addresses
Petitioner'sarguments in turn.

[l. DISCUSSION

Section 2255 enables a prisoner who was sentenced by a federal court to petition that court
to vacate, set aside, or correct the sentence on the grounds that “the sentenceosess imp
violation of the Constitution or laws of the United States, or tteatburt was without jurisdiction
to impose such sentence, or that the sentence was in excess of the maximum authorizexd by law
is otherwise subject to collateral attack.” 28 U.S.C. § 2255(a). Relief undewnS2eb5 is
generally available “only foa constitutional error, a lack of jurisdiction in the sentencing court,
or an error of law or fact that constitutes a fundamental defect which inherequlisran a
complete miscarriage of justicelUnited States v. Boku@3 F.3d 8, 12 (2d Cir. 199%internal
guotation marks omitted). “Because collateral challenges are in tension wikhy’sostrong

interest in the finality of criminal convictions, the courts have establisheslithdemake it more
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difficult for a defendant to upset a conviction by collateral, as opposed to direct, atazkNMan
Mui v. United State614 F.3d 50, 53 (2d Cir. 2010) (internal quotation marks omitted).

One such rule is the “procedural default rule,” which “prevents claims that could leave be
brought on direct gpeal from being raised on collateral review absent cause and prejuttice.”

at 54. In other words, “[i]n order to raise a claim that could have been raised on direct appeal, a
[Section] 2255 petitioner must show cause for failing to raise the cldahe appropriate time and
prejudice from the alleged error.1d. (quotingMarone v. United State40 F.3d 65, 67 (2d Cir.
1993)). The first prong- cause- “requires the movant to show that somethiaegtérnalto the
petitioner, something that cannotfagly attributed to him,’ resulted in his failure to raise a claim
on direct appeal.’United States v. Ortj862 F. Supp. 2d 565, 570 (S.D.N.Y. 2013) (emphasis in
original) (quotingColeman v. Thompspb01 U.S. 722, 753 (1991)).

To overcome a procedural barhabeas petitioner can establish cause if his claim “is so
novel that its legal basis is not reasonably available to counBRaléd v. Ros2168 U.S. 1, 16
(1984). A habeas petitioner can also establish cause by showing he recenstdutionally
ineffective assistance of counsé¥icCleskey v. Zant99 U.S. 467, 4994 (1991)% The Sixth
Amendment to the United States Constitution guarantees a criminal defendarit’s rige
assistance of counselJ.S. Const. amend. VI (“In all criminal prosecutions, the accused shall
enjoy the right . .to have the Assistance of Counsel for his defence.”). When challenging the
effectiveness of counsel’s assistance, a party must demonstrate both of the grdagh

Strickland v. Washingtgrspecifically, that (1) counsel’s representation “fell below an objective

standard of reasonableness” meaduagainst “prevailing professional norms,” and (2) this

3 Petitioner also argues that his trial counsel provided ineffective assistd counsel. In addition to constituting
“cause” that would overcome a procedural bar, constitutionally ineffectsistarsce of counsel can be raisedras a
independengroundfor habeas relief that is not subject to the procedural default®eke Harrington v. United States
689 F.3d 124, 129 (2d Cir. 2012).

8
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“deficient performance prejudiced the defense” in the sense that “there is aldagwobability

that, but for counsel’'s unprofessional errors, the result of the proceeding would have been
different.” 466 U.S. 668, 6888, 694 (1984) A court must reject a movant’s ineffective
assistance of counsel claim if it fails to meet either proBgnzalez v. United States22 F.3d

118, 130 (2d Cir. 2013) (citingtrickland 466 U.S. at 687, 690, 694 ,cHBennett v. United States

663 F.3d 71, 84 (2d Cir. 2011)).

When evaluating counsel’s conduct, a court must do so “on the basis of the facts of the
particular case, ‘viewed as of the time of courssebnduct,” and may not use hindsight to seeond
guess I8 strategy choices.”"Mayo v. Hendersgnl3 F.3d 528, 533 (2d Cir. 1994) (quoting
Strickland 466 U.S. at 690):'Actions and/or omissions taken by counsel for strategic purposes
generally do not constitute ineffective assistance of coun§&ibbons v. 8vage 555 F.3d 112,

122 (2d Cir. 2009) (citingtrickland 466 U.S. at 69€91); see alsdStrickland 466 U.S. at 690
(“[S]trategic choices made after thorough investigation of law and facts relevatausible
options are virtually unchallengeab)e.

As to claims of ineffective assistance of appellate couseBtipreme Court has held that
a defendant does not have a constitutional right to insist that counsel raise evéityohauns
issue on appeallones v. Barne163 U.S. 745, 7581 (1983). Instead, “counsel, as a matter of
professional judgment,” must decide which arguments to present to the appeltatédcati 751.

The Supreme Court has observed that “[e]xperienced advocates since time beymmy hase
emphasized the importance oirwowing out weaker arguments on appeal and focusing on one
central issue if possible, or at most on a few key issulk.at 751+52. Indeed, any standard
requiring appellate counsel “to raise every ‘colorable’ claim suggested by avetielat disserve
the. . . goal of vigorous and effective advocacyldl. at 754. Thus, to establish ineffective

assistance based on a failure to raise a viable argumesmppeal, a petitioner must show that

9
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counsel “omitted significant and obvious issues while pursisages that were clearly and
significantly weaker.”"Mayaq, 13 F.3d at 528. Overall, however, “counsel is strongly presumed to
have rendered adequate assistance and made all significant decisions in the exeassaaible
professional judgment.Strickland 466 U.S. at 690.

A. Convictions Under 21 U.S.C. § 841

As explained abové@etitionerargueghathis sentence for hisonvictionsunder 21 U.S.C.

§ 841 isinvalid “because his individual culpability was not found by the,jusnd he was instead
“sentenced based on the entire quantity of drugs in the conspif&splyat 1, 5-6.)* In response
to thegovernmeris argumenthathis claim is procedurally barred\fswer at 1619), Petitioner
contendghathe has showhcausé sufficient to overcome procedural defaudicausél) the issue
of individual culpability issués “novel” and (2) his appellate counsel was ineffec{Replyat 7
8). The Court disagrees.

First, Petitioner’s claim is clearly not nelf and there was certainly nothing to prevent him
from raising this argument before sentencing or on apdeat simply, Petitioner points to no
interveningandcontrolling case law that renders his sentence ardmsictioninvalid. SeeReed
468 U.S. at 17(explaining that novelty exists where the Supreme Court “has articulated a
constitutional principle that had not been previously recognized but which is held to have
retroactive application”).

Petitionefrs secondargument- thatappellate couns&Vasineffective—similarly fails. As
an initial matter, the record reflects that Touger filed a direct appeahgrinat the district court

erred in denying Petitioner’s motion for new couras®l counsel’s request for a continuan(zs

4 Petitioner’s states that hedes noargue whether a judge can use drug quantity and type to enlarge a defendant’s
sentence.” (Reply at 6 (emphasis in original).) The Court therefore etteRetitioner's argument to be only as to
the imposition of the mandatory minimum under 21 U.S.C. § 841.

10
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Cir. No. 142187, Doc. No. 24 Petitioner argues thatougerwas ineffective becaude “was
aware the clainconcerning the jury’s findings of drug quantity] existed” bahetheless “ignored
the Petition€s request to argue all preserved issues on appeRieply at 8.) But Petitioner
clearlyhas no constitutional right to have counsel raise evenfmaious issueJones 463 U.S.
at 754 andPetitionerhas not showthathis specificclaimwas so “gynificant and obvious” that

Tougerwas ineffective for failing to raise, see Mayo 13 F.3dat 533.

But even if it could be argued that Petitioner’s procedural defastexcusedetitioner’s
legalargumentlearly fails on themerits. Underwell-establishe&econd Circuit law, “where an
indictment alleges a conspiracy involving the weighated provisions of 21 U.S.C. § 841, the
[gJovernment’s burden of proof includes the requirement that@espirator defendant at least
could have reasonably foreseen the type and quantity of the substance about which [heficonspir
United States v. Thompsd28 F.3d 110, 119 (2d Cir. 200&8% amende@uly 1, 2008)iaternal
guotation marks omittedsee also United States v. Paulirgp4 F.3d 649, 657 (2d Cir. 2019)
(“The drug quantity attributable to a defendant knowingly participating in a drugbdisbn
conspiracy includes (1) transactions in which he participated directly, (2) tiansdn which he
did not personally participate, but whdre knew of the transactions or they were reasonably
foreseeable to him, and (3) quantities he agreed to distribute or possess with intstnibtdedi
regardless of whether he ultimately committed the substantive (adetnal quotation marks
omitted). The outof-Circuit caseghat Petitionecitesare not to the contrary(SeePetitionat 6.)

For example, irUnited States v. Danielthe Fourth Circuit held, in an unpublished opinithrat
the jury must be instructed as to “the amount of drugs ‘attributable’ to the individuatldafas
a co-conspirator as opposed to the quantity of drugs distributed by the entire conspiracguse

a defendantis only “responsible for offenses committed by anothercawspirator if the

11



Case 1:16-cv-09992-RJS Document 10 Filed 07/13/20 Page 12 of 16

conspirator was a membef the conspiracy when the offense was committed, and if the offense
was committed in furtherance of, or as a foreseeable consequence of, the cons[32acy.”
App’x 201, 213-14 (4th Cir. 20099s correctedJune 19, 2009) (emphasis added).

The juryhere wasaccurately instructed on the lawndeed, the Court expressly advised
the jurythat“each defendant is responsible for all quantities of narcotics that [the jumg$]fne
personally distributed or possessed with intent to distribane “any quantities of a narcotic
distributed by ceconspirators as long as [they] were reasonably foreseeable to the defendant and
were within the scope of the criminal activity that [he] jointly underfoof@pp’x 681) We
presume that juries follow theingtructions.SeeUnited States v. Whitte610 F.3d 168, 191 (2d
Cir. 2010). Here, he jury specificallyfound that Petitioner was liable for participating in the
heroin and crack conspirachargedn Count One as well as the PCP conspiracy in Count Two
and “knew or reasonably should have foreseen that the conspirac[ies] involved one kilogram or
more of mixtures and substances containing a detectable amount of heroin, . . . 280 grams or more
of mixtures and substances containing a detectable amount of cocaine base in a forrasknown
crack, . . . [and] one kilogram or more of mixtures and substances containing a deteatable am
of PCP.” @App’x 703) Thus even if Petitioner’s claimverenot procedurally barred, it would
fail on the merits.

B. IneffectiveAssistance of Counsé@llaim Under Sixth Amendment

In addition Petitioner argues that his trial counsel was ineffedtieause she provided
inaccurate advice regarding conspiracy liabiliBetition at 910; see alsoReply at 2) and
inadequately counseled him regarding the consequences of pleadingrerslig going to trial
(Petition at 9see alsdReplyat 24). Although heffective assistance of counsel claims may be
raised for the first time in a Section 2255 petition rather than direct appedJassaro v. United

States 538 U.S. 500 (2003ix, is nevertheless clear thRetitioner’s claimsack merit.

12
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1. Counsel’'s Advice Regarding Conspiracy

First, Petitioner argues that his trial counsel provided inaccurate advice abquitamyns
liability — specifically, that he “could be indicted for conspiracy if [he] did not conspire with
anyone” (Petition at 910) Trial counselcountersin a swornaffirmation that “on multiple
occasions and at all timgshe]explained to [Petitioner] that a conspiracy is an agreement between
at least two people to violate federal |abut that “the[glovernment was not required to identify
by name in the indictment his co-conspirator or co-conspiratofdfirmiation at 6)

As an initial matterPetitioner’s belated contention that Shellmworrectly advised him
on the law of conspiracy is unsupported by anythinthé@record. Theissue oftrial counsek
effectivenessvas extensivelydiscussedoefore, during, and after trial. Despite making three
separate motions for new counsel, Petitioner never expressed the view thatwasrnseny way
incompetent, let alone that she misled him as to the elements of the conspiracy cBeets. (

Petition at 910.)

And while it is possibléhat Petitionemay havemisunderstood counsel’s adviagarding
the law of conspiragy‘there is no duty for an attorney to insure fiat] client understands all
that he is told.Indeed, such a standard would present obvious difficulties, not the least of which
is that counsel has no way to measure what someone does or does not unddvidanteZ v.
Capra No. 13cv-3657 RA) (RLE), 2016 WL 127587, at *4 (S.D.N.Y. Jan. 11, 2016) (quoting
Kratsas v. United State402 F. Supp. 2d 320, 325 (D. Md. 2004f,d, 9 F. App’x 107 (4th Cir.
2001)),aff'd, 675 F. App’x 46 (2d Cir. 2017seealsoRomano v. United StateNo. 88cr-919
(PKL), 1995 WL 566005, at *1 (S.D.N.Y. Sept. 22959(“The subjective understanding of the
client is not the benchmark; rather, the reasonableness of counsel’'s efforts tantcementhe

plea offer to his client determines whether $tecklandstandard has been metdff'd sub nom.

13
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United States v. Gambind 01 F.3d 683 (2d Cir. 1996). Nor is there anything in the record to
suggest that counsel's explanation was objectively inadequratiat Petitioner sought to
communicatehis confusion to counsel or otherwise reméidy Thus, Petitiones subjective
disbelief in his counsel’s advice, even after the government expressed in open couwdahht i

file the Superseding Indictment as to Petitioner alone, cannot be attributefidotive assistance

Moreover, @en if Counsel did misstate the laetitioner has clearly not shown prejudice.
In the context of plea bargaining, a petitioner may show prejudice by demonstrating tioatde w
have received and accepted a guilty plea with a lower sentence but foeloen®ors. See
Missouri v. Frye 132 S. Ct. 1399, 1409 (2012)jafler v. Cooper132 S. Ct. 1376, 1391 (2012)
(finding prejudice where the defendant showed that, but for counsel’s deficient @erée;there
was a reasonable probability that the cowstild have accepted a guilty plea with a sentence less
than a third of the length of the sentence he received after tAatjtioner's statemenia open
court reflect his intent to reject the plea deal because of the “astronomical numleegxisting
offer. (App’x 49.) He stated thatounsel could not “force” or “try to persuade [him] to try to take
[the plea offer] without an option for trial (Id.) The record is clear that Petitioner rejected the
initial plea— andtwo subsequent plea offershecause he was unhappy with the content of those

offers, not because he misunderstood counsel’s explanation of conspiracy law.

2. Prior Felony Informaon

Petitionernextarguesthat he did not have thbenefit of [his] attorney’s adviceivhen
consideringthe second and third plea offdoecause of dlack of communicatiorwith [his]
attorney” and that “at no time did [his] fg@lnsel advise [him] of the consequences of taking a
plea versus going to trial” or warn him that the government would file a prior felonynafion.
(Petition at 9.) In his Reply, Petitioner shifts his focus, arguthgt counsel was ineffective for
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failing to warn him prior to the expiration of thiérst plea offer of the government’s intent to file

a prior felony information. (Reply at 4.)

As is clear from the emails attached to Shellow’s Affirmatiothe validty of which
Petitioner does not disputecounsel advised Petition@boutthe consequences of rejecting the
second plea offesayingthat“there is more than sufficient proof for the jury to find.that you
are guilty, and if you are convicted after a trial your sentence will be significantlyr ldregethe
188-235 months offered by the governmén{Doc. No. 61&.) And & early as &tember 26,
2013, counsel warned Petitioner that the government had expressed its intent to file bopyior fe
information. (d.) Additionally, during the October 15, 2013 pretrial conference, the patids
the Court discussed the consequences ofpti@ felony information in detail befor¢he
government submitted it to the Court. (S. App'’x-52.) Petitioner confirmed that he had

previously seen and understood the prior felony informatitth) (

As for Petitioner’s contention that counsel was ineffective at the time of the initial plea
offer for failing to inform him “[tlhat the government intended to file enhanced penalties]if [h
rejected the plea offers” (Reply at, 4yenassuming that counsel failed to warn Petitioner of the
potential consequences offusing to plead guiltyat that time Petitioner cannot establish
prejudiee. Petitionerejected both the second and third plea ofédtsr counsel made cletre
government intended to file the prior felony information if he did not plead guByApp’x 52—
53.) Infact, during the October 15, 2013 pretrial conferghegovernmengexplicitly stated that
it had waited to filehe prior felony informatiomecause it “wanted to see what Mr. Antomaéstei
response was going to be to the government’s plea offer.” (S. App’x 52.) As discussed above,

Petitioners intent to take his case to trial is cléaym the recordand was discussed thoroughly
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duringeach of the prior thregearingsvhere he sought new counsel. In sum, Petitioneagas

made no showing that his trial counsel provided ineffective assistance.

CONCLUSION

For the reasons set forth above, IT IS HEREBY ORDERED THAT thad?eist denied.
The Clerk of the Court is respectfully directed to terminate the motion pendingcat322
document number 614losel6-cv-9992 and mail a copy of this Opinion and Order to Petitioner.

This Court declines to issue a certificate of appealability because there has been no
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253®@3&)Jnited
States v. PereA29 F.3d 255, 25@d Cir.1997). Further, the Court finds, pursuant to 28 U.S.C.
§1915(a)(3), that any appeal from the order denyingipedit’'s motion would not be taken in
good faith. See Feliz v. United Statdd$o. 01-cv-554 (JFK),2002 WL 1964347, at *7 (S.D.N.Y.
Aug. 22, 2002).
SO ORDERED.

Dated: July 13, 2020
New York, New York

RICHARD J.SULLIVAN
United States Circuiludge
Sitting by Designation
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