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DANIEL MOORE,
Plaintiff,

17 Civ. 0211 (LGS)

V.
OPINION AND ORDER

THOMSON REUTERS (GRC) INC.,
Defendant.

LORNA G. SCHOFIELD District Judge:

Plaintiff Daniel Moore sueBefendant Thomson Reuters Iifar breach of contract and
fraud and deceit under New York ldwDefendant moves to dismiss under Federal Rule of Civil
Procedure 12(c). Plaintiff cross-moves toemohthe Complaint. For the reasons below,
Defendant’s motion to dismiss is granted, andr@iffs cross-motion to amend the Complaint is
denied.

l. BACKGROUND

The facts that follow are drawn from the Complaint and documents that are integral to the
Complaint. They are construedthe light most favorable to &htiff, as the non-moving party.
See Doe v. Columbia Unj\831 F.3d 46, 48 (2d Cir. 2016).

Beginning in or around June 20Hlaintiff was Senior Vicéresident-Sales for Pricing
Partners SAS (“Pricing Partn&rsn its United Kingdom offce. Pricing Partners was “a

developer and provider of ovdrd-counter derivative pricingnalytics software,” whose

11n response to Defendant’s natj Plaintiff voluntarily withdrewhis claims for breach of the
implied covenant of good faith and fair dealimgentional infliction ofemotional distress and
negligent infliction ofemotional distress.
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products included “Price-it Onlirie“Price-it Excel” and “Priceit Source Code.” Defendant
acquired Pricing Partners in 2013.

After Defendant acquired Pricing Partnd?fgintiff and Defendat began discussing
Plaintiff's becoming a Sales Specialist anlbcating with his family to New York.

Defendant told Plaintiff that “if he stayedtine United Kingdom, his tenure with Defendant
might be in jeopardy” and that if he did ricansfer, “he may no longer have a position with
Thomson Reuters.”

On April 16, 2014, Defendant sent a written ofi€éemployment (théOffer Letter”) to
Plaintiff to become a Sales Specialist in New York. The terms of the Offer Letter included,
among other things, Plaintiff's compensation dedefits. The Offer Letter, signed by Sales
Special Manager, Enterpriseent, Scott Kaffl, stated:

While | have every expectation that you will tone to have a successful career with us,
| must remind you that your employment withe Company is on an “at will” basis,
which means that either of us may chotmsterminate your employment at any time,

with or without cause, with or without no¢ and without compesation except for time
worked. Accordingly, nothing in this offéetter should be construed as creating a
contract of employment, @mployment for a specified term. Please note that
participation in the Annual Incentive PI&tock Option Plan does not guarantee any
future participation, which is at The @pany’s discretion. Also, of course, all
compensation, benefits and other terms of egmpkent are subject iwhange from time to
time, asThe Compangetermines. (Emphasis in original.)

In addition, the Offer Letter included the following disclaimer:

The undersigned accepts the above employwigeit and agrees that it contains the

terms of employment with The Company, ttieg employment offered is “at will” as
described above, that this offer supersedgsand all prior undetandings, offers or
agreements, whether oral or written, arat there are no other terms expressed, or

implied. The undersigned also understands thatepresentation, whether oral or

written, by any manager, supervisor, or representative of The Company, at any time, can
constitute a contract of employment orgdoyment for any spdat duration, other than

a document signed by the Human Resources Dire¢EEmphasis in original.)



During Plaintiff's employment neg@iations, Dr. Eric Ben-Hamou (who became
Thomson Reuter’s Director ofihovation after the acquisition)épresented to Plaintiff in a
face-to-face meeting that accepting thffer would be a positive stap Plaintiff's career” and
“exerted pressure on Plaintiff to accept the transfScott Kaffl “repreented that Plaintiff
would act as a consultant for Defendant dgithe last quarter @014 and that he would
become a Sales Specialist . . . in 2015.” Theglaint also alleges thdDefendant” made the
following representations to Plaintiff:

1. “that it would take all stepsecessary to support the produtist Plaintiff would be
trying to sell”;

2. “that Plaintiff would be th@nly Thomson Reuters represdiva in the United States
... selling those products”; and

3. “that Plaintiff would . . earn uncapped commissions.”

The Complaint does not identify who made thets¢ements, or describe where or when they
were made. Plaintiff accepted Defendanffer and relocated to New York.

While Plaintiff was workingor Defendant in New York, h&ecognized that Defendant
was not supporting the productstlthe company was sellingPlaintiff was told that “the
products were not yet supported” and that “Plaintiff would nailide to achieve his quota and,
therefore, should remain a consultant.” Ri#finemained a consultant in 2015 and 2016 until he
“voluntarily ended his eployment with Defendant on September 12, 2016.”

Il. LEGAL STANDARD

Under Federal Rule of Civil Procedure @R (@ party may move for judgment on the
pleadings “[a]fter the pleadings are closed +dmarly enough not to delay trial.” “We apply the
same standard as that applicable to aonatinder Rule 12(b)(6), accepting the allegations

contained in the complaint as true and dray\all reasonable inferences in favor of the



nonmoving party.”Kass v. City of New YarB864 F.3d 200, 206 (2d Cir. 2017). The complaint
“must contain sufficient factual matter, acceptetras, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). “Threadbare résitd the elements of a cause of action,
supported by mere conclusory statements, do not sufflde.”

Moreover, “the court may consider any writiestrument attached to the complaint as an
exhibit or incorporated in the complaint byeence, as well as documents upon which the
complaint relies and which are integral to the complaiBibaru Distribs. Corp. v. Subaru of
Am., Inc, 425 F.3d 119, 122 (2d Cir. 2005ge als@Beauvoir v. Israel794 F.3d 244, 248 n.4
(2d Cir. 2015). On a motion to dismiss for breatlkontract, courts consider not only the
sufficiency of the complaint, but the contract,igthby definition is integral to the complaint.
Interpharm, Inc. v. Wells Fargo Bank, Nat'| AssGb5 F.3d 136, 141 (2d Cir. 2011) (in an
action involving breach of contractoting that “[w]here . . . certaicontracts are integral to the
complaint, we also consider those documentteriding the merits of thmotion”). Courts “are
not obliged to accept the allegations of the comphksrnb how to construe [the contract], but at
this procedural stage, we should resolve anyraontal ambiguities in faor of the plaintiff.”
Subaru Distribs.425 F.3d at 122. Where the relevamtcact provisions are unambiguous and
plaintiff has no claim under them gitlaim should be dismisse&ee, e.gKeiler v. Harlequin
Enters. Ltd, 751 F.3d 64, 69 (2d Cir. 2014) (affirmingsdiissal of contract claims where
relevant provision was unambiguous).

New York law applies as the parties assumeittthies. “The parties’ briefs assume that

[New York] state law governs thease, and ‘such implied consént . . sufficient to establish



the applicable choice of law. Trikona Advisers Ltd. v. ChugB46 F.3d 22, 31 (2d Cir. 2017)
(quotingArch Ins. Co. v. Precision Stone, InN684 F.3d 33, 39 (2d Cir. 2009)).
lll.  DISCUSSION

A. Breach of Contract

The Complaint alleges that the Offertte constitutes a binding and enforceable
agreement that “Defendant failed and, in faefsed to perform pursuant to the parties’
agreement and, accordingly, materially breachetlagreement.” For the reasons that follow,
the breach of contract claim is dismissed.

To state a claim for breach of contract undewN®@rk law, Plaintiff must allege: “(i) the
formation of a contract betweeretparties; (ii) performance lige plaintiff; (iii) failure of
defendant to perform; and (iv) damage®flander v. Staples, Inc802 F.3d 289, 294 (2d Cir.
2015) (internal quotation marks omittedxcordEl-Nahal v. FA Mgt.5 N.Y.S.3d 201, 202 (2d
Dep’t 2015). To establish the existence of a i@mtt Plaintiff must lsow that there was “an
offer, acceptance, consideration, mutual assent and intent to be baeittbWwitz v. Cornell
Univ., 584 F.3d 487, 507 (2d Cir. 2009) (internal quotation marks omittedgrseded by
statute on other groundapplying New York law).

Here, the contract claim fails because, by its express terms, the Offer Letter is not a
binding and enforceable contract. The Offetter includes two disclaimers stating that
“nothing in this offer letter should be construegicreating a contracf employment” and “no
representation . . . can constitute a contract of employment . . . other than a document signed by
the Human Resources Director.” The Offer Lettlso states that “all . . . terms of employment

are subject to change . . . Bse Compangetermines,” “this offer supersedes any and all prior

understandings, offers or agreements, whether oral or written” and “there are no other terms



expressed, or implied.” Because Plaintiff's npretation of the OffeLetter as constituting a
binding and enforceable contract is directly cadicted by the Offer Letter’'s express terms, it
cannot form the basis of Plaiffitt breach of contract claimSeeTwomey v. Quad/Graphics,

Inc., No. 13 Civ. 1109, 2015 WL 5698002, at *12, {BID.N.Y. Sept. 28, 2015) (granting
summary judgment as to breach of contraainclbased on New York law because no reasonable
juror could find that the offer letter constituted an enforceable contract where it included a
disclaimer stating “do not construe tloer as an employment contractBarker v. Time

Warner Cable, In¢.No. 016438/08, 2009 WL 1957740, at(M.Y. Sup. Ct. July 1, 2009)
(rejecting argument that offer letter constitutdalrading agreement where it “plainly stated” that
it was “not a contract of employmenta@iguarantee of employment or compensatiaaff),

923 N.Y.S.2d 118 (2d Dep’t 2011).

Even assuming the existence of a contradt@nstruing the allegddcts in Plaintiff's
favor, the breach of contract claim fails. Eitee Complaint does not identify any specific
provision that Defendant allegedly materidiygeached. Second, Plaintiff was an at-will
employee who chose to remain an employee dééimxant after learningf the changes to the
terms of his employment. Plaintiff is theredadeemed to have acquiesced to those changes by
remaining in Defendant’s employ until September 12, 2@de Arakelian v. Omnicare, Inc.

735 F. Supp. 2d 22, 32-33 (S.D.N.Y. 2010) (applyingNerk law: “If an employer changes
the terms of its employee’s aitiiemployment contract and the employee chooses to remain in
the employer’s employ after being advised aittthange, the employee is deemed to have
acquiesced to the new terms of employmeiat @annot later claim compensation based on the
terms of the original contract.(nternal quotation marks omitted)ennings v. Huntington

Crescent Clup993 N.Y.S.2d 139, 140 (2d Dep’t 2014) (“[T]pkintiff's allegatons reflect that



he ratified the actions of which he now cdeaps by choosing to remain in the defendants’
employ.”). The breach ofontract claim is dismissed.

B. Fraud and Deceit

The Complaint alleges that Defendant &ble for fraud and deceit based on alleged
misrepresentations that Defendant’s employeade to Plaintiftluring his employment
negotiations.See Laduzinski v. Alvarez & Marsal Taxand .16 N.Y.S.3d 229, 230 (1st Dep’t
2016) (finding that plaintiff’'s atvill status did not precludeis fraudulent inducement claim
where he “pleaded an injury separate and disfnom his termination”). This claim fails
because Plaintiff fails to allege sufent facts to state a claim for fratid.

To state a claim for fraud under New York laplaintiff must allege: “(1) a material
misrepresentation or omission of a fact, (2) knaolgkeof that fact’s falsity, (3) an intent to
induce reliance, (4) justifiable relianbg the plaintiff, and (5) damagesloreley Fin. (Jersey)
No. 3 Ltd. v. Wells Fargo Sec., LL?97 F.3d 160, 170 (2d Cir. 2015) (applying New York law);
accord Connaughton v. Chipotle Mexican Grill, In€5 N.E.3d 1159, 1163 (N.Y. 2017).

A plaintiff also must satisfy the heightengléading standard in Beral Rule of Civil
Procedure 9(b). First, “the complaint must (1) di¢te statements . . . that the plaintiff contends
are fraudulent, (2) identify the sgker, (3) state where and whea giatements . . . were made,

and (4) explain why the statenten . . are fraudulent.Loreley, 797 F.3d at 171 (internal

2 To the extent the Complaint’s allegations soomate in fraudulent inducement than fraud, the
Complaint fails to allege sufficient facts $tate a claim for fraudulent inducement for
substantially the same reasons describeélite “Fraudulent inducement claims under New
York law are similar [to fraud eims]: ‘the defendant must haweade a misrepresentation of a
material fact, that was known to be false artdrided to be relied on when made, and that the
plaintiff justifiably relied on thamisrepresentation tiss injury.” Lankau v. Luxoft Holding,

Inc., No. 16 Civ. 8690, 2017 WL 2954763, at *4 (S.D.N.Y. July 10, 2017) (quétinigia

Capital Mgmt. I, LLC v. Ceerus Capital Mgmt., L.P669 F. Supp. 2d 430, 444 (S.D.N.Y.
2009)).



guotation marks omitted). Second, the complaint rfallgtge facts that give rise to a strong

inference of fraudulent intent.Id. (internal quotation marks omitted). “The requisite ‘strong

inference’ of fraud may be eslegshed either (a) by alleging facto show that defendants had

both motive and opportunity to commit fraud,(by by alleging facts that constitute strong

circumstantial evidence of consciamssbehavior or recklessnesd.&rner v. Fleet Bank, N.A.

459 F.3d 273, 290-91 (2d Cir. 2006%cord Walia v. Veritas Healthcare Sols., L.L.8o. 13

Civ. 6935, 2015 WL 4743542, at *6 (S.D.N.Y. Aug. 11, 2015).

The Complaint alleges six material misrepresentations of fact:

1.

During the negotiation process, PricingtRars’ Chief Executive Officer, Dr. Eric
Ben-Hamou, represented to Plaintiffarface-to-face meeting that accepting
Defendants’ Offer would be a pasi step in Plaintiff's career.

. During the negotiation process, Defendan¢isresentatives met with Plaintiff on a

weekly basis and misrepresented the adiisabf Plaintiff accepting the transfer to
New York.

During the negotiation process, Defendafizdes Specialist Manager, Enterprise
Content, Scott Kaffl, misrepsented to Plaintiff thdte would become a Sales
Specialist per the Offer beginning in 2015.

Before Plaintiff accepted Defendant’s OffBxefendant misrepresented that it would
take all steps necessary to support the pitsdhat Plaintiff vould be trying to sell
... when in fact, it was not capable of doing so in the United States.

Before Plaintiff accepted Defendant’s OffBrefendant misrepresented that Plaintiff
would be the only Thomson Reus representative in thénited States who would be
selling those products.

Before Plaintiff accepted Defendant’s OffBrefendant misrepresented that Plaintiff
would be able to earn uncapped commissions for all of the deals that he closed.

None of the alleged misrepresentations is pleaded with sufficient specificity to state a

claim for fraud under New York law. Four otlsix (Nos. 2, 4, 5 and 6) are insufficient because

they fail to identify any speaker, attributing #tatement only to “Defendant” or “Defendant’s

representatives.'See, e.gRiker v. Premier Capital, LLONo. 15 Civ. 8293, 2016 WL 5334980,



at *5—*6 (S.D.N.Y. Sept. 22, 2016)gfecting fraud claim based on failure to satisfy Rule 9(b)
where defendant “[did] not sufficiently identify amdividual speaker” anthiled to allege “the
‘where and when’ of the statements”). All sixtbé alleged misrepresaiibns fail to state
where and when the statement was made, pplgaxhly that it was made “[d]uring the
negotiation process” or “[b]efe Plaintiff accepted Defendantifer.” These facts are
insufficient to meet Rule 9(b)seightened pleading standar8Beeid. Plaintiff’'s providing
additional details in his Oppositionirssufficient as “Rule 9(b) mandatpteadingthese
circumstances.’ld. at *6 (emphasis in original) (rejectimggument that plaintiff can meet Rule
9(b)’s heightened pleading standard by sumg\the missing information during discovery).
Although an amended pleading might cure ¢hésfects, nothing in Plaintiff's Opposition
suggests that he can cure tiefects discussed below.

Defendant’s alleged misrepresentatiorat tiaccepting Defendant’s Offer would be a
positive step in Plaintiff's career” (No. 1) and titawvas “advisab[le]” for Plaintiff to accept the
transfer to New York (No. 2) are not actionabfee Cohen v. Avanade, 874 F. Supp. 2d
315, 323 (S.D.N.Y. 2012) (dismissing fraud claimpart, because plaintiff failed to allege
sufficient facts that defendants knew or shouldehlenown that their “statements of subjective
opinion” were false) (citingnt’l Fin. Corp. v. Carrera Holdings In¢.920 N.Y.S.2d 310, 310-11
(1st Dep’t 2011) (holding thadlaintiffs’ alleged misstatementgere “expressions of hope and
opinion,” and therefore couldot support a counterclaifar fraudulent inducement).

Defendants’ alleged misrepresentations Blaintiff would become a sales manager in
2015; that Defendant would take all necessarysstegupport the products Plaintiff expected to
sell; that Plaintiff would be the only ThomsonuRers representative in the United States; and

that Plaintiff would be able to earn uncapped commissions (Nos. 3-6) are likewise not actionable



as fraud. These statements are not, as the Cminglieges, material fagsrepresentations of an
existing fact; rather, they are opanis or predictions about Plaiffis future at Thomson Reuters,
which cannot state a claim fblaud under New York lawSee Lombardi v. Lombardi

N.Y.S.3d 447, 450 (2d Dep’t 2015)r(fling that the alleged misregsentations “were merely
representation[s] of opian or a prediction of something whighhoped or expected to occur in
the future, which cannot not sustain a fraladm”) (internal quotation marks omitted and
alteration in original). Even assuming theseestants were promises of future action, such
promises “give|] rise only to a breach of contract cause of actigertill Lynch & Co. v.
Allegheny Energy, Inc500 F.3d 171, 184 (2d Cir 2007). The Offer Letter contains an
integration clause that negates/auch claim, stating that “this offer supersedes . . . all prior
understandings” and “that there are no other terr8gé Broyles v. J.P. Morgan Chase & Co.
No. 08 Civ. 3391, 2010 WL 815123, at *4 (S.D.N.Y. Mar. 8, 2010) (applying New York law and
dismissing plaintiff's breach afontract claims where a validfer letter stated that its terms
constituted “the entire understang of the parties with respect tioe terms and conditions of the
offer of employment and supersede [ ] any priaobaéor written commuigation”) (alteration in
original).

The Complaint also fails to plead any faittat “give rise to a strong inference of
fraudulent intent.”"Walia, 2015 WL 4743542, at *6 (quotirgerman v. Morgan Keenan & Go.
455 F. App’x 92, 95 (2d Cir. Jan. 19, 2012) (sumytader)). The Complaint contains only
conclusory allegations that Defgant either knew the alleged n@presentations were false, or
acted recklessly without regata whether they were falséAlthough the allegation that
Defendants wanted “to induce Plaintiff to . . . adegmployment as a Sales Specialistin . . .

New York” could be suggestive of Defendant’s motiveloes not give rise to a strong inference

10



of fraud, particularly as the Complaint descsli#zefendant’s forthrighdtatements that “if
[Plaintiff] stayed in the United Kingdom, his teeuwvith Defendant might be in jeopardy” and
that if he did not transfer, “he may no londpave a position with Thomson Reuters.”

C. Plaintiff’'s Cross-Motion to Amend the Complaint

Plaintiff may amend the Complaint only withalee of court or onansent as the Answer
was filed in April 2017.SeeFed. R. Civ. P. 15(a). “Theart should freely give leave when
justice so requiresjd., but “[lleave to amend may propebg denied if the amendment would
be futile . . . . A proposed amendment to a dampis futile when it could not withstand a
motion to dismiss,F5 Capital v. Pappas356 F.3d 61, 89 (2d Cir. 20} (internal quotation
marks and citation omitted). Plaintiff's cross4ma to file the proposed Amended Complaint is
denied as futile because the proposed cleagd additions would not cure all of the
deficiencies described abovBee Tannerite Sports, LLC v. NBCUniversal News, Bl F.3d
246, 252 (2d Cir. 2017) (affirming denial of motion to amend as futile).

First, the Amended Complaint fails to cihe defect in the breach of contract claim
because, as discussed above, the Offer Leédkes not constitute a binding and enforceable
contract between the parties. Second, the Amended Complaimatarge the deficiencies of
the fraud-related claims. Defendant’s allegadrepresentations theglocation would be a
“great opportunity” and in Plaintiff's “best intest” are non-actionable statements of subjective
opinion. See Int'l Fin. Corp.920 N.Y.S.2d at 310-11. Defendant’s alleged misrepresentations
that Plaintiff would become a sales spésiand that Plaintiff would earn uncapped
commissions are non-actionable becausexplai@ed above, they are predictions about
Plaintiff's future at Tlomson Reuters -- not material falepresentations of existing fact.

Lombardij 7 N.Y.S.3d at 45Gsee also Dooner v. Keefe, Bruyette & Woods, k&7 F. Supp. 2d

11



265, 279 (S.D.N.Y. 2001) (“For there e a fraud claim, there must be more than a conclusory
allegation that the defendant had no intenteperform a promisef future action.”);accord H.

& L. Elec. Inc. v. Midtown Equities LLC-- N.Y.S.3d ----, 2017 WL 2800911, at *1 (1st Dep't
June 29, 2017).

The alleged misrepresentations (i) that Defnt “would be able to and would, in fact,
support” the products thatd&ntiff expected to sellji) that Plantiff would be the only employee
selling those products, (iii) th&iaintiff would earn uncapped comssions and (iv) that Plaintiff
would be a Sales Specialist alse arsufficient to state a claim. These alleged misstatements are
not misstatements @aixistingfact, but rather promissory statements as to what will occur in the
future. As discussed above, they are actiondlde all, only incontract. They are not
actionable here because of the integration clause in the Offer Le#erBroyles2010 WL
815123, at *4.

IV.  CONCLUSION

For the foregoing reasons, Defendantistion for judgment on the pleadings is
GRANTED, and Plaintiff's cross-motion to amethe Complaint is DENIED. The Clerk of
Court is directed to close the motion®atcket Nos. 23 and 34 and close the case.

Dated: September 13, 2017
New York, New York

7//4/)/

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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