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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
TERRE BEACH on behalf of all others similarly :
situated et al., :
: 17-CV-563(JMF)

Plaintiffs, :

: OPINION AND ORDER
-V- :
JPMORGAN CHASE BANKNATIONAL
ASSOCIATIONet al., :
Defendants. :
______________________________________________________________________ X

JESSE M. FURMANUnited State®istrict Judge:

Plaintiffs bring this putativeclass actiompursuant to the EmplegRetirement Income
Security Act of 1974 (“ERISA”), 29 U.S.C. 8§ 11@0seq.on behalf of the JPMorgan Chase 401(k)
Savings Plan (the “Plan”)Plaintiffs allege that JPMorgan Chase BaNKkA. (“JPMorgan”)and
severarelatedDefendants breached their duties of loyalty and prudence by including funds with
excessivdees in the Plan’s investment options. Plaintiffs now move, pursuant to Rule 23 of the
Federal Rules of Civil Procedurfey class certification, seeking to certify a class of Plan
participantsandto appoint class counsel. The parties also seek to seal certain filings associated
with the class certification motionfhe motionfor class certificatiomnd appointment of class
counsels granted subject to modificationdescribedelow, and thenotion to seal is atsgranted.

BACKGROUND
A. ThePlan

This case concermidefendants’ management of the JPMorgan Chase 401(k) Savinga Plan,

retirement plan for JPMorgan employe&eeDocket No. 55 (“Second Amended Complaint” or

“SAC”) 1 87. ThePlan hasapproximately 266,000 to 300,000 participants and ovebftign in
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assets See idf 87 see alsdocket No. 96 (“Cert. Mem.”), at 4it is a “defined contribution” or
“individual account” plan, meaning thaach participant has a separatejvidual account within
the Plan.SeeSAC { 60. Participants choose how much money to put into their individual accounts
(within legal limit§ andin which of the Plan’s investment options to inveSee id {1 60, 62-65.
As is common with 401(k) plans, participants receive tax benefits by investing itatheSiee id.
1 3. Asis also common with 401(k) plans, participants must invest the money in thedualdi
accounts in an investment option offered by the Plan; they cannot invest the moneyaduksde
Plan’sfunds. See id.

JPMorgan and other Defendants control which investment options — that is, which “funds”
— arein the Plan.See id{22-24. More specifically, JPMorgan, as the trustee of the Plan tsust,
authorized (1jo appoint and remove tiidan Administratarwhois named athe Plan’s fiduciary
and has “the authority to control and manage the . . . operation and administration af thenéla
(2) to designate the Selection Committee, whiaohturn, appoints and removegembers of
committees that oversee the Pl&eed. 11 23, 28, 53; Docket No. 55(“Trust Agreement”), at
56-57. Two of the commités oversaag the Pan are the Compensation & Management
Development Committee (“CMDC”) and the Employee Plans Investment CommitteEC()E:
both of which are namddefendants hereSeeSAC 1131, 41, 46. The parties do not dispate
this stage that these Defendants and others were fiduciaries of the Plan withigaiting of
ERISA §3(21)(A), 29 U.S.C. § 1002(21)(ABeeSAC 11 26, 31, 45, 4&eegenerallyDocket No.
107 (“Oppn”).

Thefunds that Defendanthose tanclude in the Plan haveffierent characteristics and
fees. See, e.g.SAC {1145, 165. Some of the fundee passively managed investments designed
to mimic a market index (such as the S&P 500), while others are actively managgcents

designed to beat the mark&eed. 11 88-89. Each of the funds charfgesto the Plan, often to



cover management expens&ee id. The fees vary by fund, but generalhg higher for actively
managed fundsSee id.For example, the feas the passively managed S&P 400 Mid Cap Index
Fund were foubasis points per year, while the fees in the actively mandige&ap Growth Fund
were approximatelpinetythreebasis points per yeaSee id{{146, B1. For some of the funds,
JPMorgan pays the fees, while for other funds, the participants pay th&es€3ppn 4.
B. ThePlaintiffs

Thefive remainingnamedPlaintiffs in this case— Antoinette Fondren, Ferdinand Orellana,
William Stirsman, Sean Daly, and James Monaghawere all participants in the PlanThey
investedn differentfunds,eachwith different fees SeeSAC 1 16-20. Fondren invested in the
Target Date 2030 Fund, which, like other Target Date Funds, is made up of other investment
options. Id. 1116; Docket No. 9223; but seeCert. Mem. 11 (incorrectly stating Fondren invested
in the Target Date 2025 Fund). Orellana invested in the Core Bond Fund, the Mid Cap Growth
Fund, the Small Cap Core Fund, the Target Date 2045 Fund, and oth&r§ 13 see alsdocket
No. 97-24. Stirsman invested in the Core Bond F&A® 118 see alsdocket No. 97-25, the
Target Date 2015 Fund, and othesseDocket No. 108-26. Daly invested in the Target Date 2050
Fund and othersSAC 1 19 see alsdocket No. 97-26. Monaghan invested in the Large Cap
Growth Index Fund and otlerSAC 1 2Q see alsdocket No. 105

Three of the Plaintiffs— Fondren, Daly, and Monaghan signed arbitration agreements
when accepting their employment with JPMorgan or its subsidiadesOppn 10; Reply 3;
Docket No. 109 (“Childers Decl.”) T 2. In those arbitration agreements, thePlaiagffs agreed

to arbitrae all of their claimsagainst Defendants except for “claims for benefits under a plan that is

1 Terre Beach’s claims were dismisdsdstipulation. SeeDocket No 112. Thus, Beach is
no longer a named Plaintiflthough she remains a member of the putative cl&esid.



governed byERISA],” among othersSeeDocketNos. 109-1, 109-2. Ae agreemerslso sated
that“[ nJo claims may be aibitratedon a class ocollective basis.”Seeid.
C. ThelLitigation

Plaintiffs’ primary contentionin this lawsut is that Defendantsiolatedtheir fiduciary
duties to théPlan by “retaining unduly expensive Plan investmaptions.” SACY 2. Haintiffs
bring thesuit on behalfof thePlan. See id § 266. They contend thBefendantviolatedERISA
§404(a), wich requiresthat fiduciariesmanage plans “soleliy theinterestof the participants and
beneficiaries'including by “defraying reasonablexpense®f administering theplan.” 29 U.S.C.
§1104(a) see alsod. 8 1105;SAC 1223. h paticular, Plaintiffs challengethe Plan’s nclusionof
high-feeinvestmenbptions(that is, funds)someof which weremanaged by JPMorgan and its
affiliates. Thefundsthey challenge aréhe JPMM Growth and Incorre Fund, which charged
approximately sty-five basispoints peryear,seeSAC 1140;theMid Cap Valug~und, which
charged érty-two basis pointper year,see idf{ 145, 147the JPMM Mid Cap Growth Fund,
which charged approximatelynety-three fadgs pointsper year, see id {1145, 146the IPMIM
SmallCap CoreFund, which charged approximately eigluyebasis points peyear, see idf 157;
the JPMM CoreBond Fund, which charged betwedirty-five and brty basispointsper year, see
id. 1 166; and th@arget Datd-unds, which had annuakpense®f seven to eightea basispoints,
see idy 176. Raintiffs seekto recoveranylossesau®d by thebreaches and to restaamy profits
madethrough thébreachpursuant ® ERISA § 1109.1d. 1229; see29 U.S.C. § 1109(a). e
majority of Plaintiffs’ claims— and theonly onesdiscussd here — previously survivedraotion

to dismiss.SeeDocketNo. 73.

2 Theclass action waiveprovision read“CLASS ACTION/COLLECTIVE ACTION
WAIVER: All Covered Claims under this Agreement must be submitted on an individual basi
No claims may be arbitrated on a classor collective basis. . . .” Docket No. 109-1.



Plaintiffs now seek to certify a classPfanparticipants and to be appointedcéesss
representativesSeeCert. Mem. 2.The class they proposedefined as follows:

All persons, except Defendants and any other persons with responsibility for the Plan’s

investment menu, who were participants in or beneficiaries d?lthe at any time between

January 25, 2011 and the present (the “Class Period”), and whose individual accoents wer
invested in one or more of the subject funds.

Id.®> The “subject fundsarethe funds named in the Second Amended Complaintit: the

Growth and Income Fund, the Mid Cap Value Fund, the Mid Cap Growth Fund, the Small Cap
Core Fund, the Core Bond Fund, and the Target Date Funds (which appear tosectrdd arget
Date Fund$. Sedd. at 2 n.5 Docket No. 107-1 (“Addendum A”).

Defendant®ppose class certificatiorSeeOppn 1. In particular, Defendanthallenge the
named Plaintiffs’ standintp be class representatiy@daintiffs’ ability to serve as class
representatives despite arbitration agreements and limited knowledge of#)ehaanclusion of
subject funds in which no Plaintiff invested; and the inclusion of funds which changerdutterst
during the Class Periodsee idati-ii. The parties also seélt seal varioumternal JPMorgan
documents related to the class certification moti®aeDocket Nos. 91, 92, 99. The Court granted
the parties permission to temporarily seal the docunpamding a decision on the underlying

certification motion SeeDocket No. 100.

3 In the Second Amended Complaint, Plaintiffs defined the proposed classrdiffetall
persons, except Defendants and their immediate family members, who were gragimior
beneficiaries of the Plan, at any time between January 25, 2011 and the present.” SADt] 69.
the Court has “broad discretion to modify the definitiothef class,’In re Holocaust Victim Assets
Litig., 225 F.3d 191, 201 (2d Cir. 2008}t is not bound byhe class proposda Plaintiffsin the
pleadings.

4 The specific Target Date Funds aefollows: the Target Date 2015 Fund, the Target Date

2020 Fund, the Target Date 2025 Fund, the Target Date 2030 Fund, the Target Date 2035 Fund, the
Target Date 2040 Fund, the Target Date 2045 Fund, the Target Date 2050 Fund, the Target Date
2055 Fund, and the Target Date Income Fubee, e.g.SAC 11147, 158, 166; Docket No. 107-1.



DISCUSSION
Defendants oppose certification of Plaintiffs’ proposedsctasseveral grounds.irgt, they
argue that the claskefinition must be narrowed to exclude funds in which Plaintiffs did not invest
becauséPlaintiffs lack standing to represent participants in those funds. Second, Dedendant
contendthat arbitration agreements prevent three named Plaintiffsdiding as class
representativesThird, Defendantasserthat class certification is not proper unéere 23 for
severalreasons. The Court addresses each of these contentions iAfterrthat the Court
addresses two uncontested issues: the appointment of interim class counsel asndabamdthe
request to maintain three exhibits under seal.
A. Standing
1. Applicable Legal Standards
To ensure that federal courts resolve ontiidse disputes iwhich the parties have a
concrete stak®&, Article Il of the United States Constitution requires a plaintiff seeking relief to
demonstrate that he or she has “standirghatia v. Piedrahita756 F.3d 211, 218 (2d Cir. 2014)
(quotingFriends of the Earth, Inc. v. Laidlaw Envtl. Servs., 1828 U.S. 167 (2000))The
“irreducible constitutional minimum” of standing requires a plaintiff toldsth three element$l)
an “injury in fact,” (2) a sufficient “causal connection between the injod/the coduct
complained of,” and (3) a “likel[ihood]” that the injury “will be redressed byvarfable decision.”
Lujanv. Defenders of Wildlifes04 U.S. 555, 560-61 (199¢@hternal quotation marks omittedbee
also Susan B. Anthony List v. Driehabg3 U.S. 149, 157-58 (2014). Significantly, hi} a suit
may be a class actior™ as this one is— “adds nothing to the question of standing, for even
named plainffs who represent a class must allege and show that they personally have been injured,
not that injury has been suffered by other, unidentified members of the class to whicHdhgy be

and which they purport to represént.ewis v. Caseyp18 U.S. 343, 357 (1996) (internal quotation



marksomitted); see alsdCent Sttes Se& Sw. Areas Health& Welfare Fund v. MerckMedco
Managed CareLLC, 433 F.3d 181, 199 (2d CR005)(hereinafter' Central Statesl”) (noting in an
ERISA lawsuitthat“class representi@es musthave standing”). But, as inotherclassactions,
“only oneof thenamed Plaintiff§ in an ERISA class actioriis required ¢ establish standing in
orderto seekrelief on behalf of the entire class.Cent. StateSe & Sw AreasHealth & Welfare
Fund v. Merck-Medco Managed Card,@, 504 F.3d 229, 241 (2d Cir. 20QRereinafter Central
Statedl!”).

In the contextof ERISA lawsuitsbrought on behalbf retirement phns, Section 502(a)(2f
the statute “confers standing,” amatterof statute,

on “a participant, beneficiary or fiduciary” to seek relief under ERISA 8§ 409Claims

pursuant to 809(a) may not be made for individual relief, but instead are braught

representative capacity on behalf of the plan. Standing is conferred upon cestes ofa

plaintiffs whose common interest is in the financial integrity of the plaedéi remedies

against the misuse of plan assets. The basic standing isguetler the plaintiff isvithin
the zone of interests ERISA was intended to protect

Long Island Head Start Child Dev. Servs., Inc. v. Econ. Opportunity Comm’n of Nassau Gty., Inc.
710 F.3d 57, 65 (2d Cir. 2013) (internal quotation marks, alterafodsgitations omitted).
Similarly, as a constitutional matter, “a plan participant may have Article lldlstgrio obtain
injunctive relief related to ERISA’s . . . fiduciary duty requirements withaltaving of individual
harm to the participant.Central States, 433 F.3d at 199. It is “sufficienthata participanivho
assertsclaims in a derivative capacity” allegéinjuries to the Plan caused by the [fiduciaries’]
breach of their fiduciary digs” Long Island Head Star710 F.3d at 67 n.5eeFletcher v.
Convergex Grp., LLO679 F. App’x 19, 20-21 (2d Cir. 2017) (summary order).

A plaintiff mustprove standing ih the same way as any other matter on which the plaintiff
bears the burden of proafe., with the manner and degreeesidence required at the successive
stages of the litigatiori.” Cacchillo v. Insmed, Inc638 F.3d 401, 404 (2d Cir. 2011) (quoting

Lujan, 504 U.S. at 561). In determining standihgh& class certification stage, the Court “must
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accept as true all material allegations of the complaint, and must construe thaiicoimghvor of
the complaining party (i.e., the class memberg)éhney v. Deutsche Bank A&13 F.3d 253, 263
(2d Cir.2006) emphasis anthternal quotation marks omitted)

2. Discussion

Defendants do not seek dismissal on standing grounds. Instead, invoking stheging,
contendthatthe class definitiomustbe narrowed to exclude funds in which Plaintiffs did not
invest(the “Other Funds”) SeeOppn 18-22. That contention fails for two reasons.

First, Defendants argue thée rule inCentral States &ndLong Island Head Star—
namely, that plan participants bringing derivative claims need not show individual hatakticsbs
standing — “does not govern here” because the rule does not apply to “a defined-contriaation pl
like the one at issue here.” Opd9& n.12(citing Taveras v. UBS AG12 F. App’x 27, 29 (2d
Cir. 2015) (summary order)But “[a]lthough the applicability ofong Island Head Statb actions
involving defined contribution plans has been called into question, the decision has not been
displaced as Second Circuit precederteberv. Citigroup 401(k) Plan Inv. Comn823 F.R.D.
145, 155 (S.D.N.Y. 2017¥ee alscCunningham v. Cornell UniyNo. 16€V-6525 (PKC), 2019
WL 275827, at *3 (S.D.N.Y. Jan. 22, 2019) (adoptiedpers reasoningandcollectingother
S.D.N.Y. cases that have done;s®4cerdote WN.Y.Univ., No. 16€CV-6284 (KBF), 2018 WL
840364, at *1, *7 (S.D.N.Y. Feb. 13, 2018) (applylmang Island Head Statb defined
contribution plans). For onkpng Island Head Stadid not ‘relly] on any unique characteristics
of defined benefit plans to reach its conclusion about stahdirsiead it relied primarily orf‘the
derivative nature of the suit.Leber, 323 F.R.D. at 155. & ause asuit brought on behalf of a
defined contribution plan is no less derivative than one brought on behalf of a defined bemgfit pla
there is no reason th@ng Island Head Starule would not apply to a defined contribution plan.

Id. Additionally, Taverasthe caseipon which Defendantgly to distinguish_ong Island Head



Start, is unpublished and “noprecedential See id. In short, Defendants provide no convincing
reason whyLong Island Head Stadoes not govern here. And, undeng Island Head Start
precedent, Plaintiffs haveastding to challenge Defendants’ conduct with respect to adiubgect
funds. See id.

Defendants’ second argument is that Plaintiffs lack stanglitigrespect to the Other Funds
because claims about the Other Fuftisnotimplicatethe same set ofoticerns” as thelaims
about the funds in which they investe@ppn 20. It is true that a class action plaintiff must have
suffered an injury based on conduct that “implicates the same set of concerns as the degddct al
to have caused injury tolwr members of the putative clas®eét Bd. of the Policemen’s Annuity
& Benefit Fund of the City of Chv. Bank of N.YMellon, 775 F.3d 154, 16@®d Cir. 2014
(internal quotation marksmitted);see also Fletche679 F. App’xat 21 (summary order
(remanding for consideration of this factor in an ERISA case). But “the dedisloyal and
imprudent conduct of defendants implicates the same set of concerns for invealtiojaf ithe
funds]” because the conduct relates to “the process Defendants used to managé€’ttfgePlan
Leber, 323 F.R.D. at 157 (internal quotation marks omitte®§ other district courts in this Circuit
have concluded,[b]ecauseahe alleged harms are premised on the process Defendants used to
manage the Plan, the claims involve similar inquiries and proof, and thusateghe same set of
concerns. Plaintiffs have class standing to pursue the claims on behalf of the abseniaiess,me
including those who invested in . . . funds offered by the Plan in which none of them invested.”
Moreno v. Deutsche Bank Americas Holding CoNn. 15€CV-9936 (LGS), 2017 WL 3868803, at
*10 (S.D.N.Y. Sept. 5, 2017) (internal quotation markstted); see also LebeB23 F.R.D. at 156
(concluding thathe fact thathe challenged conduct did not occur entifgiythe named plaintiffs’
individual accounts does not deprive [P]laintiffs of their standing to seek rexiréshalf of the

Plan forthe broader injuries the Plan incurrgd.”



B. Arbitration of ERISA Claims

Next, Defendants argue that threkthe namedPlaintiffs — Daly, Fondren, and Monaghan
— cannot be class representatives because they agreed to attéticiéems in this suitSeeOppn
10-14 Plaintiffsargue, among other thingbatDefendants waived any right to enforce the
agreements this litigation SeeReply 4-5. A defendant is deemed to have waivexgi to
compel arbitration if itengage[d] in pratactedlitigation that result[ed] in prejudice” tine
plaintiff, Kramer v. Hammond®43 F.2d 176, 179 (2d Cir. 199Internal quotation marks and
citation omitted) and ‘exprespedits] intent to litigate the dispufelLa. Stadium & Exposition Dist.
v. Merrill Lynch, Pierce, Fenner & Smith In&26 F.3d 156, 159 (2d Cir. 2010)he relevant
factors to consider in the inquiry atél) the time elapsed from when litigation was commenced
until the request for arbitration; (2) the amount of litigationlate, including motion practice and
discovery; and (3) proof of prejudiceld. (internal quotation marksmitted). Prejudice exists
when “a party loses a motion on the merits and then attempts, in effect, to refiteessue by
invoking arbitration” Kramer, 943 F.2d at 17%r when a party fails to raise arbitration as an
affirmative defense in an answer, files substantive motiwaitsdo not seek to compel arbitration
and engages in discovesge e.g, La. Stadium626 F.3d at 158leven month delagndthe filing
of amotion to remove, a motion to transfer, a motion to stay, and an anS&&)Co. of Kingston
v. Latona Trucking, In¢159 F.3d 80, 83 (2d Cir. 1998) (fifteen month delay during which the party
“failed to plead the defense of arbitration . . . despite asserting other defenses” and “engagled] in
extensive discovery!PPG Indus., Inc. v. Webster Auto Parts, JAi@8 F.3d 103, 108-10 (2d Cir.
1997)(five month delayfiling of substantive motions, and discoye

Applying those standards here, the Court concludes that Defendants waived amy right t
compel arbitration. Defendantsitedfor more than a year to raise arbitrateman issuand now

do so in briefing, not by motionSeeDocket No. 1 (filed on January 25, 2017); Docket Nos. 20, 22
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(proof of service on Defendants on March 8 and 9, 2@@pin (filed on November 5, 2018).
Defendants did not mention arbitration while litigating a motion to dismiss or wheg dili answer
with other affirmative defenseseeDocket N. 59, 66, 78 Moreover, he parties have conducted
extensive discovery, including multiple depositiosee, e.g.Docket No. 117 (filing deposition
transcrips). These actions demonstrate an intent to litigatel theyestablishthat Plaintiffs would
be prejudiced if Defendants now sought to compel arbitratgm®l_a. Stadium626 F.3d at 159;
Latona Trucking159 F.3d at 83 PG Industry 128 F.3d at 108-10Because Defendants waived
any right to compel arbitratiain this litigation Plaintiffs are, in effect, not bound byethrbitration
agreements In this context, the unenforcealalgreements cannot preclude Plaintiffs from
representing the proposed class.
C. Class Certification

The Court turns, then, to the analysis of class certification. Under Rule 2®erseof a
class may sue as representational parties “only if: (1) the class is so numerousdeabjall
members is impracticable; (2) there are questions of law or fact common tagkie(8) the claims
or defenses of the representative parties are typical of the claims or defenses efilandléd) the
representative parties will fairly and adequately protect the interests oftfs.” Fed. R. Civ..P
23(a). “Said differently, in order to qualify for class certification, plaintiffthe proposed class
must demonstrate that they satisfy four requirements: (1) numerosity, (2) cafityng8)
typicality, and (4) adequacy oépresentatiofl. Central States [I1504 F.3dat 244. The third factor,
typicality, “requires that the claims tie class representatives be typical of those of the class, and
is satisfied when each class member’s claim arises from the same course of events, and each class
member makes similar legal arguments to prove the defendant’s lidbitityat 245(internal
guotation marks omitted)Part of the typicality requirement (or a separate requirement implicit in

Rule 23(a)as it is sometimes vieweseel Newberg on Class Actions31 (5th ed.June 2019

11



updatg) is that the proposed class representatieaemberof the class they seek to represent.
See id. Wal-Mart Stores, Inc. v. DukeS64 U.S. 338, 348-49 (2011). In addition, there is an
“implied requirement of scertainability. . . ,which demands that a class be sufficiently definite so
that t is administratively feasible for the court to determine whether a particular individa
member.” In re Petrobras Sec862 F.3d 250, 260 (2d Cir. 2017) (internal quotation marks
omitted) petition for certfiled, No. 17-664 (Nov. 3, 2017). In the Second Cirdbit“requires
only that a class be defined using objective criteria that establish a membetkrdpfimite
boundaries.”ld. at 264.

If the requirements of Rule 23(a) are met, “the district court must also finthéhaction
can ke maintained under Rule 23(b)(1), (2), or (3n"re Literary Works in Elec. Databases
Copyright Litig, 654 F.3d 242, 249 (2d Cir. 2011Rlaintiffs need establish only one basis for
certification under Rule 23(b)SeeWaggoner v. Barclays PL®@75 F.3d 79, 93 (2d Cir. 2017).
“Rule 23(b)(1) applies. .where individual adjudicationg$ a practical matter, would be
dispositive of the interests of the other members not parties to the indiatjudications or would
substantially impair or impede their ability to protect their interéstd/alMart, 564 U.S. at 361
n.11 (quoting Rule 23(b)(1)(B))The Court addresses each element in turn.

1. Numerosity

The numerosity requirement is met if “the class is so numerous that joinder ehattlars
is impracticdle.” Fed. R. Civ. P. 23(a)(1). Although the practicality of joinder “depends on all the
circumstances surrounding a case, not on mere numbers,” the Second Cirstaitdubisat “courts
are likely to conclude that the numerositgugement is satisfied when the class comprises 40 or
more members.’Novella v. Westchester Ct$61 F.3d 128, 143-44 (2d Cir. 2011) (internal
guotation marks omittepd$ee, e.g.Shahriar v. Smith & Wollensky Rest. Grp., Jig&9 F.3d 234,

252 (2d Cir. 2011) (numerositgquirement is met for class of 275 peopMdrenq 2017 WL
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3868803, at *4 (numerositgquirementmet in derivativeERISA suit where the plan had 22,000
participants and 10,000 former participant8cause the class here consistthofisands of
membersseeSAC 70, the numerosity requirementiginly met

2. Commonality

Next, the ‘tommonality requirement is met if plaintiffgrievances share a common
guestion of law or of fact. Central State$l, 504 F.3d at 245r{ternal quotation marks omittgd
“I'n general, the question of defendatitdility for ERISA violations is common to all class
members because a breach of a fiduciary duty affects allipartis and beneficiariesth re Glob.
Crossing Sec. & ERISA Liti225 F.R.D. 436, 452 (S.D.N.Y. 2004ntérnal quotation marks
omitted; see alsdn re Marsh ERISA Litig 265 F.R.D. 128, 142-43 (S.D.N.Y. 201@y their
very nature, ERISA actions often present common questions of law and fact, dretefiare
frequently certified as class actior)s.Here, the questiorsf law and fact— includng “(1)
whether Defendants were fiduciar@fsthe Plan; (2) whether Defendants breached their fiduciary
duties; (3) whether the Plan and its participants and beneficiaries were inyubedendants’
breaches; and (4) whether the Class is entitled to damages and, if so, the pesee rof
damage” — are “common questions [thaghtisfy Plaintiffs burden under Rule 23(a)(2)In re
Marsh, 265 F.R.Dat 143;seeSAC {72;see alsdMoreng 2017 WL 3868803, at *4 (“Typically,
the question of defendants’ liability for ERISA violations is commonitolass members.?)
Admittedly, distinctions about which fund class members invested in and tnenaffect the
calculation of damagé€’s Moreng 2017 WL 3868803, at *5. But, because commonality does not
require that all issues be identical as to all class members, that does “not defeat flaatarert
when the underlying harm derives from the same common contention — that the invesieugnt i
made available to all participants violated ERISAD. Accordingly, the commonality requirement

is met here.
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3. Typicality

Thethird Rule 23(ayequirement— typicality —is satisfied when “each class member’s
claim arises from the same course of events, and each class member makes similar legasargumen
to prove the defendant’s liability.Central States$l, 504 F.3d at 245rternal quotation marks
omitted. In many contexts, “[tihe commonality and typicality requirements of Rule 23(@}de
merge.” Wal-Mart, 564 U.Sat 349 n.5. In ERISA breach of fiduciary duty cases, howeaents
sometimes break the typicality requirement into three elem&as, e.gMorenqg 2017 WL
3868803, at *7see also Cunninghgrd019 WL 275827, at *{breaking down into first two
components).The firstelements that the claims largelyatise from the same course of events
the[ parties’]participation in the Plah. Morenq 2017 WL 3868803, at *7That element is
satisfiedherg as the claims arise from Plaintiffs’ participation in the PlI&econd, faintiffs must
make"similar legal arguments to prove liability that Defendants mismanaged the Plan in
violation of ERISA.” Id. Thatelement is alssatisfiedhere as Plaintiffs’ argument is that
Defendants mismanaged the Plan by includimgis with excessive fe@nongthe investment
options. The thir&lements, effectively,that eactplaintiff invested in at least one of the subject
funds. See id.

Defendants argue that Plaintiftsl to satisfy ths third elemenin two ways. First, they
contendthatone of the Plaintiffs, Monaghaocannot represent the class because a “class
representative must be part of the cfaaed he is a not a member of the proposed cM&-Mart,
564 U.S.at 34849 (internal quotation marks omittedge alsdn re Citigroup Pension Plan ERISA
Litig., 241 F.R.D. 172, 179 n.52 (S.D.N.Y. 2006) (noting@irERISA case that a “class
representative must be parttbé class”) They are correct. In their motion papétintiffs seek
to represent onlyparticipants in or beneficiaries of the Plan . . . whose individual accounts were

invested in one or more of the subject fundit. Mem. 2cf. SAC 169 (including all participants
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without reference to the subject funds), and it is undisputed that Monaghan did noiniragsof
the subject fundseeAddendum A SAC T 2Q but seeCert. Mem. 11(“Each of the named
plaintiffs was . . . invested in the options currently at issue.”). Accordingly, Monaghaotde
appointed as a class representative

Second, Defendants argue that the class definition must be narrowed to ensure that
Plaintiffs’ investments are typical of the class members’ investm&seOppn 25. Defendants
are correct thatane of the funds have the same fee structure today that they hadtattoé the
Class Period in January 2011. Two funds reduced the fees charged to the Plan tohee8mall
Cap Core Fund starting @ecember @, 2015seeSAC {1157, 159, 160, and the Core Bond Fund
starting on March 12, 2016eeid. 1166-68 — and the Target Date Funds substantially reduced
their fees starting on April 1, 2016ee id 1176, 178 Plaintiffs acknowledge this fact, but argue
that it affecs only damage calculations, not class certificatiSeeReply 9-10;see also Lebe323
F.R.D. at 162|n re J.P. Morgan Stable Value Fund ERISA Ljtdo. 12CV-2548 (VSB), 2017
WL 1273963, at *10 (S.D.N.Y. Mar. 31, 201But the changed fedgeredo affect the typicality
of Plaintiffs’ investments. ypicality requires @’common thread linking the proposed class
members,’seeln re J.P. Morgan2017 WL 1273963, at *ndthe common threaldere is
investment in funds withllegedly excessive fees. The named Plaintiffs share this cortimead
because they invested in thgbjectfunds when the funds had excessive fees. pBritcipantsvho
invested in the subject funds only when the funds had no fees or reasonable feeshdcertbe
samethread See, e.gBell v. Pension Comm. of ATH Holding CNo.15CV-2062 TWP), 2018

WL 4385025, at *5 (S.D. Ind. Sept. 14, 2018) (statingithah ERISA case ctaining allegations

5 Threeof the subject funds were eliminated during the Class Period: the Growth aneIncom

Fund was removesbme time aftedanuary 2013%eeSAC 1141, and the Mid Cap Value Fund and
Mid Cap Growth Fund were not offered after November 6, 2646 id 11145, 148 n.14, 150.
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regarding excessive investment and management‘teesnclusion of two different fee
structuref in the proposed clasdefeats typicality). Thus, br the named Plaintiffs’ claims to be
typical ofthe class’sthe class definition must be narrowed to exclude members who invested in
subject funds only at times when the funds had no feesasonable fees

4. Adequacy of Representation

The final Rule 23(a) factor is adequacy of representatilass representatives can
adequately represent a class if they‘fiBve an interest in vigorously pursuing the claims of the
class” and (2) “havaointerests antagonistic to the interests of other class membene”
Literary Works 654 F.3dat 249 (internal quotation marks omitted). Defendants deuggest any
antagonism heranor does the Court find any. The general tigthere is “a relatively low
likelihood of intraclass conflicts in cases of excessive fee claims” because the recovery is to the
Plan, not to individual Plaintiffs, holds true hei®eel.eber, 323 F.R.D. at 164 (internal quotation
marks omitted) Instead Defendants argue that the named Plaintiffs cannot vigorously pursue the
interests of the class because they taekknowledge necessarp“protect the interests of the class
against the possibly competing interests of the attorhdgyse Flag Telecom Holdings, Ltd. Sec.
Litig., 574 F.3d 29, 42 (2d Cir. 200@hternal quotation marks omittedjeeOppn 14-16.
Although courts may properly deny class certificatioimére the class representativesdso little
knowledge of and involvement in the class action that they would be unable or unwilling tb prote
interests of the clagscourts should also view with “general disfavor . . . attacks on the adequacy of
a class representative based on the representative’s ignorémee.Flag Telecomb74 F.3cat41-
42 (internal quotation marks omitjedn accordance with this guidance, courts tend to find that the
“deficiencies in knowledge” necessary to disqualify a representative “must eittegn perissues
central to the plaintiffs’ case or . must be so substantial that they threaten to undermine plaintiffs’

case as a whole.SeeScott v. N.Y. City Dist. Council of Carpenters Pension F2a@4 F.R.D. 353,
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355-56 (S.D.N.Y. 2004) (internal quotation marks omittedg, e.qg.id. at 356(class
representatives did not know what the allegations in the complaint werea wlags representative
was, who was included in the class, or what the lawsuit was aBolit);v. Midland Funding,
LLC, No. 13CV-4715 PKC), 2014 WL 6769741, at *3 (S.D.N.Y. Nov. 20, 201d9llecting
cases)

The named Plaintiffs know enough about this case tasatass representativefaly
could explain what a “higher cost ratio” wageDocket No. 114t (“Daly Tr.”), at 44, that
unreasonably high fees would be “anythingher than the norm for an investment of a certain class
that has a certain level of return associated withdt,at 53; and that the class sought “[sJome type
of oversight” as well as damagés, at 74 seeid. at 52-53. Stirsman could explain thia¢ action
related to feegalthough he also said it related to assets’ underperformaBeeRocket No. 114-2
(“Stirsman Tr.”), at 1113, 17. Fondren could explain that she invested i énget Date Fund
because it included bonds (as compared to starid}hat she now alleg¢hatit had excessive
fees. SeeDocket No. 114-3 (“Fondren Tr.”), at 53-54, 72-73. Orellana could explain that the
lawsuit was about excessive fees and the Feattrhost of the investment options were from
JPMorgan or Blackrock, which somehow benefited JPMorgan (although she could not explain
how). SeeDocket No. 1144 (“Orellana Tr.”), at 986, 99-100. And laPlaintiffs could explain
the representative natunéa class action and that their obligations as a class representative
included being deposed, staying up to date on the case, and making decisions for théhclagh (al
many conceded they had not made any such decisionsSgspaly Tr. 50-51, 880; Stirsman Tr.
41, 43-44; Fondren TL16-18; Orellana Tr. 206-08. Fondretated that shiead everresearched
the lawyers on her own, igading newspaper articles about similar céiseg had handledSee
Fondren Tr. 48-49. This level of knowledge is sufficient to withstand Defendants’ challemge

to allow the named Plaintiffs to be appointed class representatives
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5. Ascertainability

Defendants do not challenge the ascertainability of Plahgfbposed classind the Court
findsthatthe classs “sufficiently definite” because it iSadministratively feasible” to determine
whether someone is a memb&ee In re Petrobras Se862 F.3d at 26(nternal quotation marks
omitted) When the class “may be ascertained with referencevésiar records, it is
administratively feasible to determine whether an investor is a [class] méndas.In re
Facebook, Inc., IPO Sec. & Derivative Liti@12 F.R.D. 332, 353 (S.D.N.Y. 2015). That is
precisely thesituationhere: The class members can be identified from the Plan’s retdumaisgha
simple search for those invested in the subject funds during the relevanSee@ert. Mem. 20
Indeed, Defendants have already done such a search for the named Pl8Sawiffs.g.Docket 108-
25 (Defendants’ production of Stirsman’s Plan records). Accordingly, the proposedslass
modified above, meets the explicit and implicit requirements of Rule 23(a).

6. Rule 23(b)(1)

Finally, Plaintiffs seek to certify the class under Rule 23(b)(1)(B), for “adjudicatwiths
respect to individual class members that, as a practical matter, would bétigspdshe interests
of the other members not parties to the individual adjudications.” Fed. R. Civ. P. 2B xX&e
Cert. Mem. 20. Thederivativenature of ERISA 8§ 502(a)(2) claims makes them paradigmatic
examples of claims appropriate for certification as a Rule 23(b)(1).clat®cause any decision
regarding whether the defendants breached their fiduciary duties would negedtailthe
interests of other participants.” 2 NewbergClass Action§ 4:21 (5th ed., June 2019 update)
(internal quotation marks omittedyee alsaCoan v. Kaufmam57 F.3d 250, 261 (2d Cir. 2006)
(“[A] breach of trust by ...[a] fiduciary . . .similarly affecting the members of a large class of
beneficiaries . . [is] among thelassic examples of Rule 23(b)(1)(B) class actibisternal

quotation marks omitted))n re Glob. Crossing225 F.R.Dat453 (“Because of ERISA’s
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distinctive representativeapacity and remedial provisions, ERISA litigation of this nature presents
a paradigmatic example of(la)(1) class.” (internal quotation marks omittedPefendantgproffer

no reasomhy this default ruleloes nogovern hergand the Court finds none. As in the default
case, Plaintiffs here seek “Plande relief . . . to recover losses sustained by the Plan” and to enjoin
future violations, both of which bind the Pland all Plan participantsven without class

certification. SAC Y18, 261see2 Newberg &:21. Thus, the class is properly certified under
Rule 23(b)(1)(B).

D. Appointment of Class Counsdl

Defendants do not oppose Plaintiffs’ request to appoint their interim counsderKiegsaz
Meltzer & Check, LLP (“KTMC") as class counseEeeCert Mem. 2 (requesting appointment of
counsel); Oppm i-ii; Docket No. 35 (appointment of KTMC as interim counséf).evaluating this
request, the Court “must considéj:the work counsel has done in identifying or investigating
potential claimsn the action{ii) counsels experience in handling class actions, other complex
litigation, and the types of claims asserted in the ac{ibncounsel’s knowledge of the applicable
law; and(iv) the resources that counsel will commit to representieglass Fed. R. Civ. P.
23(9)(1)(A). The Court “may consider any other matter pertinent to cosraelity to fairly and
adequately represent the interests of the €ldssd. R. Civ. P. 2@))(1)(B).

Consideringhese factorghe Court findghat KTMC will “fairly and adequately represent
the interests of the classSeeFed. R. Civ. P. 23(g)(4)On the first, ounsel has already filed
multiple amended complaints and successfully litigated a motion to dis@isthe second and
third, KTMC's exensive experience with class actigenerallyand ERISA class actions

specifically,demonstrates its ability to handiss actions and iextensive knowledge of ERISA

6 Because the Court certifies the class under Rule 23(b)(1)(B), it need netsaddtification
pursuant to Rule 2Bj(1)(A). SeeCert. Mem. 22-23.
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law. See, e.gIn re Mercy Health RISALitig., No. 16€CV-441, 2017 WL 1078589, at *1 (S.D.
Ohio Mar. 21, 2017) (appointir)TMC interim class counsglBoggs v. Chesapeake Energy
Corp., 286 F.R.D. 621, 624 (W.D. Okla. 2012ppointing KTMC interim class counsel because
“KTMC is one of the most experienced ERISA litigation firms in the country, witticodar
expertise in the area of ERISA breach of fiducialyty] class actions”)see alsd.a. Mun. Police
Employes Ret. Sys. v. Green Mountain Coffee RoastersNoc11CV-289, 2017 WL 3149424,
at *4 (D. Vt. July 21, 2017) (appointing KTMC adass counsel in a securities class action because
the parties did not dispute that it is “among the most experiatassl action law firms in the
country”). And finally, as a firm of approximately 100 lawgeiith offices across the country,
KTMC has sufficient resources to devote to this class action, as it has alreadydeGert. Mem.
24. Accordingly, the Coudppoints KTMC as class counsel.
E. Sealing

One final matter calls for brief discussiohhe parties seek tkeep undesealexhibits
containing internal JPMorgan documents about the Plan and the pattsi@fthat rely on them.
SeeDocket Nos. 9192, 997 The three documents aexcerpts fronthe 2016 Investment Policy
Statement of the JPMorgan Chase 401(k) Savings $daBDocket No. 97-7; minutes from the June
18, 2015 EPIC meetingeeDocket No. 9721; and minutes from the September 22,28PIC
meeting seeDocket No. 97-22. Defendants argue that the documents contain “proprietary

information concerning JPMorgan Chase’s internal governance and reflete pi@li@erations.

! One other sealing issue, about sealing the deposition transcripts, has beed.rdsol
accordane with the parties’ agreement to keep deposition testimony confidential fgrdays,
Defendants sought to seal excerpts of deposition testimony that they had filed wituthei@hin

that thirty-day window. SeeDocket Nos. 64, 106, 108. Plaintiffs sought to keep under seal after the
thirty-day window only twelve lines of the Daly depositiddeeDocket No. 115. The Court

granted that request and ordered Plaintiffs to file the remaining depssitiche docket, which

they did. SeeDocket Nos. 116, 117-1, 117-2, 117-3, M, 7E175.
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Docket No. 92see alsdocket No. 64.The redactions in thierief relateto Plaintiffs’ arguments
that Defendants were fiduciaries of the Plan and that Defenblaaashed their fiduciary duties.
SeeCert. Mem. a#-10.

The issue here is the “relevance of the document[s’] specific contents to the natere of t
proceding.” Bernstein v. Bernstein Litowitz Berger & Grossmann L8P} F.3d 132, 139 (2d Cir.
2016) (internal quotation marks omitted)hat is because a filing is a judicial document subject to

a presumption of publiaccess only if it is “relevant to the performance of the judicial function and
useful in the judicial process.’Id. (quotingLugosch v. Pyramid Co. of Onondag5 F.3d 110,

119 (2d Cir. 2006)). Alocument is relevant to the judicial function if icisrrentlyrelevant to the
judicial function, not if it ‘touldlater become relevant to the judicial functiotJhited States v.
HSBC Bank USA, NAB63 F.3d 125, 140 (2d Cir. 201 A)ynder this standard, the sealed exhibits
are not judicial documents selof to a presumption of public access. The exhibitasad in

support only of arguments regarding Defendants’ status and conduct as fiduaratiesfendants

do not contest those arguments hedeeCert. Mem. 6, 10see generallDppgn. Nor dosthe

Court need to address the arguments, or rely on the documents offered in support of them, in
resolving the class certification motioithus, at this time, the exhibits are not properly considered
judicial documents.

Because “the findings requirement for sealing documents arises only after a First
Amendment right of access to judicial documents is fouNdy” Times Co. v. U.S. Dep’t of Justice
806 F.3d 682, 688 (2d Cir. 2015) (internal quotation marks omitteelgxhibits here are not
subject to a presumption of access or a findings requirement and may be filed undendeal. A
becauseaealing the exhibits is proper, redaction of information taken from the exhibitspiesr@s

well. Seed. at689(“Becau® we have upheld nondisclosure of that Exhibit in this opinion, we will

uphold nondisclosure of those redactions.”).
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CONCLUSION

For the reasons stated above, Plaintiffs’ motion for class certificatioapgaintment of

lead counsel is GRANTED as modifie8pecifically, the Court certifies thimllowing class:
All persons, except Defendants and any other persons with responsibility for the Plan’s
investment menu, who were participants in or beneficiaries of the Plary, tanerbetween
January 25, 2011nd the present (the “Class Period”), and whose individual accounts were
invested in one or more of the following funds: the Growth and Income Fund; the Mid Cap
Value Fund; the Mid Cap Growth Fund; the Small Cap Core Fund, but only if the
investment occureebefore December9] 2015; the Core Bond Fund, but only if the
investment occurred before March 12, 2016; and any of the Target Date Funds, but only if
the investment occurred before April 1, 2016.

Additionally, the Court appoints Daly, Fondren, Orellana, and Stirsméuntrot Monaghar— as

class representativemndappointsK TMC as class counsel.

Finally, the CourGRANTSthe motion to sealBy June 20, 2019 (unless they have already
done so), Defendants shilé unredacted copies of thieree sealed exhibits- that is, Docket Nos.
97-7, 97-21, and 97-22 -with the Court’'s Sealed Records Department

The Clerk of Court isidectedto terminate Docket No. 95.

SO ORDERED. Q E ;

Dated:June 11, 2019

New York, New York JESSEW, FURMAN

nited States District Judge
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