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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
CENTURY SURETY COMPANY,
Plaintiff, : 17-CV-633 (JMF)
V- :
RUKH ENTERPRISES, INC. et al :
Defendants.
______________________________________________________________________ X
ADMIRAL INSURANCE COMPANY,
Plaintiff, : 17-CV-2418 (IMF)
-V- :
CENTURY SURETY COMPANY, : MEMORANDUM OPINION
: AND ORDER
Defendant. :
______________________________________________________________________ X

JESSE M. FURMAN, United States District Judge:

The dispute in thesactiors concerns insurance coverdge a personal injuryjawsuitnow
pending in New York State Supreme Court (the “Underlying Actio®8eDocket No. 1
(“Compl.”), at 7 Docket No. 70 (“Rule 56.1 Count&tatement”)at 9& 1 44.1 At some point
prior to September 2013, Defendant Long Island Railroad (“LIRR”) hired Defendant Rukh
Enterprises, Inc. (“Rukh’to complete a construction proje@eeRule 56.1 CounteBtatement 9
Rukhwasrequired by contradb procure insuranceoveringthe projectseeDocket No. 6813
(“LIRR Contract”), at 177-78, angurchased two policies: a primary politgm non-partyArch

Specialty Insurance Co. (“Arch”and an excess polidsom Plaintiff Century Surety Company

1 Unless otherwise noted, all docket references at&{oV-633.
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(“Century Surety”). See id. Docket No.17-1,at 2 Rukh therentered into an agreement with
Defendant East Coast Painti(i§ast Coast”to completeamong other thingsgertain leaerelated
portions of itswork. SeeRule 56.1 Counter Statement 9-1Dn September 13, 201anEast Coast
employee was injured on the job; he then brought the Underlyétignfagainst Rukh, LIRR, and
the Metropolitan Transikuthority (‘MTA”) . Compl. § 8 ThereafterCentury Surety andiRR’s
insurer, Admiral Insurance Company (“Admiralbrought these actiorseekinga determination of
Century Surety’s obligationsith regard tahe Underlying Action SeeCompl. at 7 see generally
Docket No. 17-1.Century Suretyandthe othemparties (for convenienceDefendanty nowcross
move for summary judgment.

The principal dispute among the parties is whether an “independent contractor’axioiusi
the Century Surety policy applieSeeDocket No. 64 (“Century Surety Motityat 6-12; Docket
No. 69 (“Defs’ Cross-Motion”) at 11-20. Relying @entury Sur. Co. v. Franchise Contractors,
LLC, No. 14CV-277 (NRB), 2016 WL 1030134 (S.D.N.Y. Mar. 10, 2016), bimited Specialty
Ins. Co. v. CDC Housing, In@233 F. Supp. 3d 408 (S.D.N.Y. 2017), Century Surety makes a
forceful case that the exclusidoesapply. SeeCentury SuretyMotion 812. But, upon review of
the parties’ submissions, the Court concludes that there are genuineslsputaterial fact that
preclude summary judgmerdrfeither side on the issue. It is well establishbdt‘the
determination of whether someone is an independent contisetfact-specificquestion.”

Carlson v. Am. Int'l Grp., In¢.89 N.E.3d 490, 49MY. 2017} see also, e.gO’Brien v. Spitzer
851 N.E.2d 1195, 119é\(Y. 2006)(noting that “i is often not easy to apply” the definition of
“independent contractor” under New York late Specificfacts’). And here, while most facts in
the record point to the conclusion that the injured worker was indeed an “indepesrteattor”
within the meaning of the Century Surety policy, there are facts (and inferdmateould be drawn
from those facts) that would support a contrary conclus8eeDefs’ CrossMotion 6-9, 16-17see
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also, e.g.Century Sur. Co. v. AlkR-One Roofing, LLC154 A.D.3d 803, 807-08 (N.Y. App. Div.
2017) @ffirming a special verdict findindased on the totality of the evidence at tttedt aroofer
did not qualify as an independent contractor where several “aspects of the job . . . were not under
[his] control”). Accordingly, the parties’ cross-motions for summary judgment onsths are
both denied.

By contrast, Century Surety is granted summary judgment with respect to the sscend i
briefed by the parties: whethiétre Century Surety policy qualifies as a “true excess” policy that
may not be invoked until afirimaryinsurance policies, including the relew@dmiral policy, are
exhausted The Century Surety policy is identified a8GZDMMERCIAL EXCESSLIABILITY
POLICY” andlists orly the primaryinsurer— Arch — as thecontrolling underlying insurance-
holder. Docket No. 68-5 (“Century Surety Policy”), atAdditionally, thepolicy unambiguous
providesthat it is“excess over, and shall not contribute vétty of the other insurancevhether
primary, excess, contingent or on any other baaisj’shall bindCentury Surety to “pay only [its]
share of the ‘ultimate net loss’ that exceeds the sum of: [t]he total amount thethabther
insurance would pay for the loss in the absence of the insurance provided under thigeC@aera
and [t]he total of all deductible and self-insured amounts under all that othenicestit@entury
Surety Policyat 310, 12-13(emphasis added)n a separate endorsementth@r insuranceis
modified to clarifythatthe policy is “excess over any other [ijnsurdrjc@hether the other
[ijnsurance is stated to be primary, pro rata, contributory, excess, contingent, andoreii any
other basis.” Century Surety Policy Zbhereis no mention of the Admirgdolicy, much less a
statement or endorsement that the Century Surety paiiicapply ona pimary basis with respect
to any policies that were available to LIRR.

Thesepolicy provisions fnake it plain that thfCentury Surety] policy. . was intended to
be true excess insuranceBovis Lend Lease LMB, Inc. v. Great Am. Ins, 68.A.D.3d 140, 155
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(N.Y. App. Div. 2008). Indeed, it should be clear that the Century Surety policy is not “an
insurance policy whicpurportsto be excess coverage but contemplates contribution with other
excess policies or does not by the language used negate that pdséitdiicy, under New York
law, would then require Century Surety wohtribute ratably with a similar polity State Rarm
Fire & Cas. Co. v. LiMaurp482 N.E.2d 13, 18\'Y. 1985)(emphasis addedNor is it a policy
whose excess coverage claisseancelled out by a competing cladkatwould subject an
insuranceholder tounexpected non-coverage, as the Arch policy is excess oventbelyprimary
policies anctertaininapplicable, enumerated exceptior@eeDocket No. 68-6, at 4Zeealso
Hartford Underwriters Ins. Co. v. Hanover Ins. Cb22 F. Supp. 3d 143, 149, 151-52 (S.D.N.Y.
2015) (holding that dueling insurangelicieseachpurporting to be excess to ththermust cancel
each other ouggsgiving effect to both “would result in the paradoxical circumstance of ledkéng
insured ‘with no coverage at all” (quotingMauro, 482 N.E.2d at 13)nff'd, 653 F. App’x 66 (2d
Cir. 2016)? Instead, the Century Surety policy is “a policy which expressly negates contribution
with other carriers, or otherwiseanifests that it is intended to be excess over other excess
policies” LiMauro, 482 N.E.2d at 18

Indemmity Insurance Co. of Nortimericav. St. Paul Mercury Ins. Co74 A.D.3d 21 K.Y.
App. Div. 2010), the one case cited by Admiral and compsegDefs’ CrossMotion 21-22, does
not call for a different conclusion. In that cabes First Departn@ found priority of coverage
“irrelevant” wherea subcontractor’s insurer “unconditionally and without reservaigneedo
defend and indemnify” the contract holderilustrated in part byhe fact that it had, on its own,
negotiated an overarchisgttlementn the underlying personal injury actioid. at 26. Hereopf

course, Century Surety never agreed to defend or indemnify LIRR, treatits policy asprimary

2 Additionally, as Defendants concede, Arch has accepted coverage pursuant to its policy.
Defs’ CrossMotion 21.



to any insurance that LIRR might obtainorfpresent purposes,ntakes no diffeence to the
analysighat Rukh agreed by contract to procure insurance that wstaté“or be endorsed to
provide that the coveragafforded under the contractor’s policgmllapply on a primary and not
on an excess or contributing basis with anygiesiwhich may be available to the LIRR/MTA, and
also that the contract@rpoliciesprimary and excess, must be exhausted before implicating any
LIRR/MTA policy available’ LIRR Contract 17. Rukhmay have failed to comply with that
contractual obligation, but that does not, aadnot, change therittenterms ofthe Century Surety
policy.

For the foregoing reasorthe parties’ crossnotions for summary judgment are DENIED,
except insofar as Admiral seeks a judgment that its coverageeissexeer the insurance provided
by Century Surety, as to which Century Surety is GRANTED summary judgriarduant to the
Case Management Plan and Scheduling Osgsf)ocket No. 31, the partiedoint Pretrial Order
and related materialre duehirty days from the date of this Memorandum Opinion @dler.
Unless the Court orders otherwise for good cause shown, the parties shall be readyvior t
weeks thereafterAnd finally, if the parties are interested in a referrad tdnited States Magistrate
Judge for settlement purposes, they shall so advise the Court by joint lettem as pogsible.

The Clerk of Court is directed to termindfé-CV-633, Docket Nos. 61 and 66.

SO ORDERED. é) E ;‘

Dated:January 29, 2019

New York, New York ESSEWFURMAN

nited States District Judge




