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SRISUWAN TANGTIWATANAPAIBUL, et aI.,;

Plaintiffs,
; 17 Civ. 00816 (LGS)
-against-
OPINION AND ORDER
TOM & TOON INC,, et al., :
Defendants.
X

LORNA G. SCHOFIELD District Judge:

Magistrate Judge Katharine Parker, to whbie matter has been referred, issued an
order (the “Report”), dated July 9, 2018, demyPlaintiffs’ Motion for a Temporary Restraining
Order (“TRQO"), Preliminary Injunction and Sarmtis. On July 30, 2018, Plaintiffs filed an
objection to the denial of the TORand preliminary injunction claiming that (1) Judge Parker did
not have authority to issue ander as to Plaintiffs’ motion faa preliminary injunction and (2)
Plaintiffs’ motion was not procedurally deféeit. On August 14, 2018, Defendants filed a
declaration in opposition to Plaintiffs’ objectionBecause injunctive relief is a dispositive
matter, the court construes the ordsra report and recommendati®ee28 U.S.C. §
636(b)(1)(B). For the reasons stated belthe,Report is adopted in its entirety.

l. BACKGROUND

The facts and procedural hosy relevant to the motion aset out in the record and
summarized here.
a. Factual history
In this Federal Labor Standards Act case, Plaintiff Phouviengsone Sysouvong
(“Sysouvong”), among others, is suing Defendant Roongkant Preechatammarach (“Toon”) for

wage and labor violations that occurred wisitee was a cook for Tom & Toon, Inc. Sysouvong
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was employed at Tom & Toon, Inc. from approximately June 5, 2012, to September 4, 2014.
Sysouvong currently lives in Laos, and Toon lives in the United States.

Plaintiffs allege that Defendant Toongaged in an intimidation campaign against
Plaintiff Sysouvong to prevent Sysouvong’s invohant in this litigation. Sysouvong alleges
that Toon bribed the Laotian police departmentéend a letter to Sysouvong to summon her to
the police station and interragaher to force Sysouvong tsurrender” to Toon. While
Sysouvong was at the police station on March 12, 2018, the police called “Toon’s
representative,” who informed Sysouvong ower phone that Toon wanted to speak to
Sysouvong privately about the case. Aftes@wong informed the representative that she
needed to think about whether to meet Toonately, the representative told Sysouvong not to
tell her family or attorneys in the United States anything about the call or meeting with the
police. Sysouvong claims that as a result, shedliccontact her attorney or family. After the
March 12, 2018, meeting at tpelice station, theolice called Sysouvong on March 13, 14 and
15. During these calls, the police told Sysouvtgtop communicating with her family and
lawyer between March and June 2018.

Defendant Toon submitted a sworn affidavit claiming that she does not speak Lao, has
never been to Laos and never arranged fptilice to contact Sgsivong. In the July 9, 2018,
hearing before Judge Parker, Rtdfs never alleged any direcontact between any individual
Defendant and Sysouvong. Moreover, Plainaffseed that the police have not contacted
Sysouvong since March 2018.

b. Procedural history
On June 26, 2018, Plaintiffs filed an EmergeMubtion for Injunctive Relief to prevent

Defendant from “attempting to tamper [with] Rigff's testimony” and for sanctions. In support



of the motion, Plaintiffs’ counsel submittedseyivong’s English-language declaration without
an affidavit or certification by a translatoBysouvong does not read or speak English. The
declaration concluded: “This docemt has been translated to meny native language of Lao,
and | fully comprehend the contents. | declauwnfder penalty of perjyrunder the laws of the
United States of America that thregoing is true and correctPlaintiff's counsel explained in
the hearing before Judge Parleat counsel put together thadtish-language affidavit and had
it translated to Lao for Sysouvong, who tlsggned the English-language affidavit.

On June 29, 2018, Defendants objected to the declaration because Plaintiffs failed to
provide an affidavit of a trastator. On July 3, 2018, Plaiffi$ filed a Certificate of
Interpretation and Translation dated June 28, 2018, which failed to include the date, time and
place of the translation arcertified copy of the docuent that was translated.

After the parties’ July 9, 2018, hearing, Judgeker issued an order that construed
Plaintiffs’ Emergency Motion for a TRO, Prelimary Injunction and Sanctions as a motion for
discovery sanctions pursuantRederal Rule of Civil Procedu¥ and denied the motion in its
entirety. Judge Parker stated:

Plaintiffs’ counsel failed to provideroper certification by a translator of

Plaintiff's assertions of improper caut by defendants. Moreover, at oral

argument, Plaintiffs’ counsel utterly failéo rebut the sworn affidavit submitted

by Defendants that there has been noainwith the Plaintiff. Plaintiffs|’]

counsel also conceded that there heenino contact betwegolice in Laos and

their client since March and no direxntact between any individual Defendant

and their client at all. Ishort, Plaintiffs have uttly failed to establish any

factual or legal basis for their motions.

Plaintiffs objected and now seek a preliminajymetion to prevent Toon, and individuals acting

on her behalf, from retaliatirggainst Plaintiff and others piipating in this lawsuit.



I. STANDARD
a. Review of Magistrate Judges Report and Recommendation

Pursuant to 28 U.S.C. § 636(b)(1)(A), “a judgay designate a magistrate judge to hear
and determine any pretrial matter pending befloeecourt, except a motion for injunctive relief
....." For matters of injurtive relief, a magistrate judge may “submit to a judge of the court
proposed findings of fact and recommendatiomgHe disposition, by a judge of the court, of
any motion excepted in [§8 636(b)(1)(A)] . . .28 U.S.C. § 636(b)(1)(B). Judge Parker’s order
denying injunctive relief is constrdeas a report and recommendation.

A reviewing court “may accepteject, or modify, in wholer in part, the findings or
recommendations made by the magistrate judg@8.U.S.C. 8 636(b)(1). The district court
“may adopt those portions of the report to which'specific, written objection’ is made, as long
as the factual and legal bases supporting the finéding<onclusions set forth in those sections
are not clearly erroneows contrary to law.”Adams v. N.Y. State Dep’t of EQUB55 F. Supp.
2d 205, 206 (S.D.N.Y. 2012) (first quotingd=dR. Civ. P. 72(b), and then citifidnomas v. Arn

474 U.S. 140, 149 (1985)).

Under Federal Rule of Civil Procedure 72({ba matter is disposite, the court must
undertake a de novo review of anytpat the report to which apecific objection is made on
Issues raised befotbe magistrate judgeSee28 U.S.C. § 636(b)(1))nited States v. Male
Juvenile 121 F.3d 34, 38 (2d Cir. 199'4¢cord Contrera v. LangeiNo. 16 Civ. 3851, 2018
WL 3918179, at *1 (S.D.N.Y. Aug. 16, 2018)ven when exercising de novo review,
however, ‘[t]he district court need not . . . sifieally articulate itsreasons for rejecting a

party’s objections . . . .”LaBarbera v. D. & R. Materials Inc588 F. Supp. 2d 342, 344



(E.D.N.Y. 2008) (alterations in original) (quotiMprris v. Local 804, Int'| Bhd. of Teamsters
167 F. App’x 230, 232 (2d Cir. 200@ummary order)). Aghe denial of the TRO and
preliminary injunction is a dispositiveatter, the review below is de novo.

b. Injunctive Relief

The purpose of a TRO is “only to preserve #tatus quo . . . until after the presentment
of further evidence on the merdgthe [plaintiff's] claims.” Mastrio v. Sebeliys/68 F.3d 116,
121 (2d Cir. 2014). “It is well established that in this Circuit the standard for an entry of a TRO
is the same as for a preliminary injunctioiNat'| Football League Mgmt. Council v. Nat'l
Football League Players Ass’'No. 17 Civ. 67612017 WL 4685113, at *1 (S.M.Y. Oct. 17,
2017).

“A party seeking a preliminary injunction must show (1) irreparable harm; (2) either a
likelihood of success on the merits or both serious questions on the merits and a balance of
hardships decidedly favoring the moving partyd 43) that a preliminary injunction is in the
public interest.”N. Am. Soccer League, LMCU.S. Soccer Fed'n, InB83 F.3d 32, 37 (2d Cir.
2018).

II. DISCUSSION

Based on a de novo review of the recding, Report, Plaintiffs’ Objection and
Defendants’ Response, the Report is adoptéd entirety. Plaintiffs’ motion for a TRO and
preliminary injunctive relief is déed because (1) Plaintiffs ditbt provide proper certification
to establish that Sysouvong knew what she signing, and (2) Plaintiffs have not shown
irreparable harm.

First, Plaintiffs failed tgrovide proper certificatioby a translator of Sysouvong’s

allegations of Defendants’ improper conduct. usworn declaration executed outside of the



United States may be submitted in place of aravdeclaration or affidavit if, among other
things, the statement is subsexbas true under penalty of pesj in “substantially the following
form: . .. ‘I declare (or certify, verify, or statepder penalty of perjyrunder the laws of the
United States of America thatelioregoing is true and corredExecuted on (date).” 28 U.S.C.
§ 1746. “If the declarant himself does not speakraad English[,] . . the party relying on his
English-language declaration must also suldlm@guments sufficient to establish that he
understood what he was signingSicom S.P.A. v. TRS In&68 F. Supp. 3d 698, 709 (S.D.N.Y.
2016). A certified translation inéhdeclarant’s native language i$fsuent if the declarant read
the translation before he signéw English-languge version.Seeg.g, Espinoza v. 953 Assocs.
LLC, 280 F.R.D. 113, 118 (S.D.N.Y. 2011). The desht can also sign the document in his
native language if counsgles the native-language documewith a certified English-language
translation. See, e.gMattis v. ZhengNo. 05 Civ. 2924, 2006 WL 3155843, at *1 n.1 (S.D.N.Y.
Oct. 27, 2006). Alternatively, thdeclarant may submit a separdélaration indicating that the
document has been translatedloag) as it is clear thahe declarant unddmod the contents of
the document he signe&eege.g, Cuzco v. Orion Builders, Inc477 F. Supp. 2d 628, 634
(S.D.N.Y. 2007).

Plaintiffs did not providesufficient documentation to establish that Sysouvong knew
what she was signing. Plaintiff does not read English. Her declaveamsigned in English
and included the statement, “This document has been translated to me in my native language of
Lao, and | fully comprehend the contents,” but the declaration was not accompanied by any Lao
translation. After Defendants objedtto the lack of proper transtan or certificaton, Plaintiffs
submitted a certificate of interpretation and slation dated June 28, 2018, two days after the

date of Plaintiff's declaration. The certificate do®t contain a date or place of execution of the



translation, and Plaintiff failed tsubmit any certified translation to supplemeiet ¢ertificate.
Even assuming that the declaration is adrisstvidence, Plaintiff has not established
irreparable harm. Plaintiffs conceded at tharing before Judge Parkbat Plaintiff Sysouvong
never had direct contact with f2adant Toon. Plaintiffs additiothaagreed that police have not
contacted Sysouvong since March 2018. Plairtidfige not explained why they waited until
June 26, 2018, to file an Emergency Motion fonduct that allegedly occurred in March. Thus,
Plaintiffs have failed to edtéish a sufficient factual or legal basis to support a TRO or

preliminary injunction.

V. CONCLUSION

For the foregoing reasons, the Report is ADEB in its entiretyas the opinion of the

Court.
SO ORDERED

Dated: September 17, 2018 % Mﬂ
New York, New York Lom(A G. SCHOFIELS

UNITED STATES DISTRICT JUDGE



