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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MELISSA HALEY, individually and on
behalf of all others similarly situated
Plaintiff, 17-CV-855(JPO)

-V- OPINION AND ORDER

TEACHERSINSURANCE AND
ANNUITY ASSOCIATION OF
AMERICA,

Defendant

J. PAUL OETKEN, District Judge:

Plaintiff MelissaHaleybrings this putative class action agaiDsfendant Teachers
Insurance and Annuity Association of America (“TIAA”), alleging that TIAAgaged in
prohibited transactionsith the Washington University Retirement Savings Plan in violation of
8 406 of the Employee Retirement Income Security Act of 1974 (“ERISA”), 29 U.S.C. § 1106.
After the Court dismisseskveral of the claims in an earlier complgiDkt. No. 28) Haley filed
the operative First Amended Class Action Complaint (Dkt. No. 35). TIAA now moves to
dismissthe operative complaimursuant td-ederal Rule ©oCivil Procedure 12(b)(6), and to
strike certainclass allegations. (Dkt. No. 38.) For the reasons that follow, the mota@iamiss
and the motion to strikeredenied
l. Background

The Court assumes familiarity with this case,the basis of the Court’s Opinion
addressing TIAA’s priomotion to dismiss See Haley v. Teachers Ins. & Annuity Ass’n of, Am.
No. 17 Civ. 855, 2018 WL 1585673, at *1-2 (S.D.N.Y. Mar. 28, 2018). The following facts are
taken from the First Amended Class Actidamplaint (the AmendedComplaint”) and are

assumed true for purposes of this motion.
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Plaintiff Melissa Haley is an employee of Washington Univer$ityashU”) and a
participant in the Washington University Retirement Savings Plan (“the Pm&mployee
pension benefit plan regulated by ERISA. (Dkt. No. 35 (“Compl.”) 11 1, TBe) Plan offers
participants the opportunity to take out a loan against a portion of their retireznennts.
(Compl. 1 31; Dkt. No. 35-1 at 2)he Plarcontracted with twautside vendors, Vanguard and
Defendant TIAA, to administer these loans. (Compl. § 45; Dkt. No. 35-1 at 3.).

For loans administered by TIAA, participants are required “to borrow frofaridant’s
general account rather than from the participant’'s ownweatco (Compl. 1 24.) Thus,
participants must first “transfer 110% of the amount of the loan from the panmtisipéan
account . . . to one of Defendant’s general account products,” which “pay a fixed rate
interest.” (d.) The amount transferred #ogeneral account product serves as the collateral
securing the loan.ld.) The participant then repays the loan to Defendant’s general account,
which also earns the interest paid on the loan. (Cdig@B.) TIAA retains for itself the
difference, or “spread,” between (a) the interest rate paid to participants wpitletres the loan
collateral and (b) the amounts earned by TIAA on investments fragenesral accourdndfrom
interest paid by participants on the loan@Compl.{15, 26-28.) In other words, participants do
not receive the full amount of the interest they earn on their collateral, bescamsef it i e.,

the “spread”) is taken by TIAA as compensation for administering the l@&oml. 17 39—-40.)

! In the prior complaint, Haley alleged that the “spread” earned by TIAAim#ed tothe

difference between “the loan interest rate paid by participemiBIAA —4.44% or 4.17%—
“and the interest rate received by participants” from TIAA as interest on theecall-3%.

(Dkt. No. 5 11 18-19.) In the Amended Complaint, Haley frames the spread slightlgrdiffer
as encompassing not only “the spread between the rate provided by the gmoenat product
in which the collateral is held and the intere$t iaf the loan, but also the even greater spread
between the rate of return on the assets contained in Defendant’s general aecddhbe interest
rate of the loan.” (Compl. § 40.)



Between 2011 and 2015, Plaintiff took out four separate participant loans, which TIAA
has administered. (Compl. 11 1, 14.) Plaintiff has fully repaid the first two loans, aisdrshe
the process of repaying the two outstanding loans. (Compl. § 14.)

Plaintiff filed this putative class action in February 2017, claiming that Deféadan
administration of retirement loans to Plan participétiits “loan program”) violates ERISA.

(Dkt. No. 1.) Plaintiff alleged both that TIAA itself violated its dutassan ERISA fiduciary,

and that TIAA is liable as a nonfiduciary for breaches by the Plan AdministvdéshU. (Dkt.
No. 5 11 48-80.) TIAA moved to dismiss for lack of subject matter jurisdiction and fmef&al
state a claim. (Dkt. No. 20.) On March 28, 2018, the Court granted the motion to dismiss in
part, holding that Plaintiff had standing to bring this action, but that she had not plalisipbd
that TIAA qualified as an ERISA fiduciaryDkt. No. 28 at 614.) With respect to Plaintiff's
claims for equitable relief against TIAA as a nonfiduciary, the Courttgdain part and denied

in part the motion to dismiss, and granted Plaintiff leave to ameéadat(8-23.)

Plaintiff filed the First Amended Class Action Complaint on May 3, 2018. (Dkt. No. 35.)
Counts | through Il of thémendedComplaint again allege that TIAA itself violated its duties
as an ERISA fiduciary. (Compl. 1 57-77.) And Counts V through VIl allege that TIAA is
liable as a nonfiduciary for breaches by the Plan Administrator. (Compl. 11 48F8@A now
movesto dismiss théAmended Complaint for failure to state a claim under Rule 12(b)(6), or for
an order striking the class allegations in AmendedComplaint under Rule 12(f). (Dkt. No.

38.)

2 The Court notes that the Amended Complaint alleges only six cdButs.

because th&mendedComplaint omits a “Count IV,” it delineates tex counts as | through 11|
and V through VII. (Dkt. No. 35.) The Court will use this numbering from the Amended
Compilaint.



[. Motion to Dismiss

TIAA moves to dismisthe Amended Complairior failure to state a claim under Rule
12(b)(6)3 ERISA § 502(a)(3) “authorizes a ‘participant, beneficiary, or fiduciafy plan to
bring a civil action to obtain ‘appropriate equitable relief’ to redresiations of ERISA Title I.”
Harris Tr. & Sav. Bank v. Salomon Smith Barney,,I880 U.S. 238, 241 (2000) (quoting 29
U.S.C. § 1132(a)(3)). One such category of violations for which participants can briagesuit
prohibited transactions under 8§ 406, 29 U.S.C. § 1106. And although § 406 speaks in terms of
restrictions on fiduciaries, “[tlhe Supreme Court has held that equitablesdbaised on § 406(a)
violations may be brought against non-fiduciaries under ERISA 8§ 502(affajrico v. Voya
Fin., Inc., No. 16 Civ. 7070, 2017 WL 2684065, at *4 (S.D.N.Y. June 20, 2017) (¢tiémgs,

530 U.S. at 245-51).

Plaintiff attempts tdoring such alaim here, alleging in Counts V through VII that TIAA
is liable as a noffiduciary for engaging in prohibited transactions through the admingstrafi
its participant loan program, in violation of § 406(a)(1)(B), (C), and (D). (Compl. Y 78-99.)

TIAA seeks to dismiss these counts on two grounds: (1) Plaintiff’s failuadegquately allege

3 With respect to the first three counts of the Amended Complaint, which allege
that TIAA is liable as an ERISA fiduciary, TIAA argues that the Courtaalyadismissed these
claims without leave to replead in the Opinion of March 28, 2018. (Dkt. No. 39 at 6.) The
Amended Complaint acknowledges as much, bptagxs that “Plaintiff respectfully repeats the
original complaint’s allegations that TIAA acted as an ERISA fiduciarwedsas Counts |
through 1V from the original complaint, for purposes of preserving Plaintiff' sapghts.”

(Compl. at 7 n.1.) Haley makes this preservation point again in her opposition brief, asd state
that she “acknowledges that the Court’s prior order mandates dismissal of Cithundsgh 111
and is not seeking to relitigate issues already decided.” (Dkt. No. 40 at 7 n.6.)

In dismissing these claims in its previous Opinion, the Court held that “leave talame
would be futile.” (Dkt. No. 28 at 22.) Seeing no reason to revisit that conclusion, the Court
dismisses Counts | through Il for the reasons stated in the Opinion of March 28, 2018.



required elements of claims forméiduciary liability; and (2) Plaintiff's request for
impermissible legal remedie3he Court addresses each in turn.

A. Legal Standard

To survive a motion to dismiss for failure to state a claim uRdéz 12(b)(6), “a
complaint must contain sufficient factual matter, accepted as true, to ‘sfaimdo relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). Theurt must “accept[] as true the factual allegations in
the complaint and draw[] all inferences in the plaintiff's favoflaire Corp. v. Okumuys433
F.3d 248, 249-50 (2d Cir. 2006) (quotiBgutti Enters., LLC v. Park Place Entm’t Cqrp22
F.3d 211, 214 (2d Cir. 2003)). However, “the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusions. Threaditats oé
the elements of a cause of action, supported by mere conclusoryestatedo not suffice.”
Igbal, 556 U.S. at 678.

B. Whether Haley Has Plausibly Alleged Her Non-Fiduciary Liability Claims

Section 406(a)(1) provides in relevant part that, “[e]xcept as provided in [§ 408],”

A fiduciary with respect to a plan shall not cause the plan to engage in a
transaction, if he knows or should know that such transaction constitutes a direct
or indirect-

(B) lending of money or other extension of credit between the plan and a
party in interest;

(C) furnishing of goods, services, or facilities between the plan and a party
in interest; [or]

(D) transfer to, or use by or for the benefit of a party in interest, of any
assets of the plan][.]

29 U.S.C. §1106(a)(1). Section 408(b) enumerates certain requirements in order fotidrasa

to be statutorily exempt from the prohibitions in § 4@&e29 U.S.C. § 1108).



To prevail on a claim for a violation of 8 406(a) against afidurciary, “a plaintiff must
prove all of the elements of a § 406(a) claim . . ., including that a plan fiduciary haal @ct
constructive knowledge of the facts’ that give rise to the 8 406(a) violatiatrico, 2017 WL
2684065, at *4 (quotinglarris, 530 US. at 51). A plaintiff must also demonstrate that the
nonfiduciary defendant “had actual or constructive knowledge of the circumstiduates
rendered the transaction unlawful,” which “involve a showing thaplge fiduciary with actual
or constructive knowledge of the facts satisfying the elements of a § 406(artiamscaused
the plan to engage in the transactiohlarris, 530 U.Sat 251 (emphasis omitted)

1. Threshold Issues

Before addressing whether Haley has plausibly alleged each of her claimsuthen@st
resolve a threshold disagreement between the parties about the elements of thesadlhe
framework for assessing them at the motion to dismiss stage. This disadrbasevo facets:
(1) which party bears the burden with regard to demonstrating that any 8§ 408 exemptions are
satisfied; and (2) what level of knowledgiaintiffs mustallege as to a nonfiduciary participating
in a prohibited transaction under 8§ 406.

I Section 408 Exemption as an Affirmative Defense

Haley takes the position that she need not “plead facts that refute Defes]dant
affirmative defenses that TIAA'’s loan program fallghim a Section 408(b) exemptidn,
because “such exemptions are affirmative defenses” thtdtemdantbears the burden of
proving by a preponderance.” (Dkt. No. 40 at 13sb& also idat 9 n.9.) TIAA counterthat
“an ERISA plaintiff has the burden of pleadiallj elements of a norfiduciary claim,” including
that the 808 exemptions are inapplicable in a particular case. (Dkt. No. 41 at 2.)

District courts in this Circuit have repeatedly affirmed that the § 408 exemjptiens

considered “affirmative defenses that éetelant bears the burden of proving by a



preponderance of the evidence if their applicability is in dispusacerdote v. N.XUniv., No.
16 Civ. 6284, 2017 WL 3701482, at *4 (S.D.N.Y. Aug. 25, 20%2gBekker v. Neuberger
Berman Grp. LLCNo. 16 Civ. 6123, 2018 WL 4636841, at *8 (S.D.N.Y. Sept. 27, 2BE8);
also Henry v. Champlaiknters, Inc., 445 F.3d 610, 619 (2d Cir. 2006) (holding that the
defendant “fiduciary bears the burden of proving by a preponderance of the evithendlé t
§ 408(e) exmption is satisfied).

TIAA argues, nonetheless, that although fiduciary defendants bear this burden because
“they have a duty not to engage in salerested transactions,” a riduciary defendant has
“no such duty and, thus, no such burden.” (Dkt. No. 41 at 2 n.3.) The Court disagrees.

TIAA identifies no cases that have squarely considered the issue and held that,
inconsistent with the treatmentfaduciary defendants, the applicability of a § 408 exemption is
not an affirmative defense fapn{iduciary defendants, andon-fiduciarydefendants do not
bear the ultimate burden of satisfying the exemption. Nor does the Court sgmodny
justification for creating this distinction. Ndiduciary defendants charged with knowing
participation in prolited transactions are equally wsllited to invoke a § 408 exemption to
avoid liability. As to TIAA’s argument that non-fiduciaries have no duty to avoid prelibit
transactionsiHarris established that non-fiduciaries have a duty “imposed392¢a)(3) itself”
not to knowingly participate in violations of ERISAlarris, 530 U.S. at 247. Nofiduciaries
can thus invoke 8§ 408 exemptions to demonstrate that this duty was not breached.

Additionally, it makes little sense to require a plaintiff to identify and refuth ea
potentially applicable exemption in the complaint. First, there are over tdiscrgte statutory

exemptions that could apply to a prohibited transaction under 83¥#29 U.S.C. § 1108(b)—



(c). And the list expands greatly when one considers the additional administsetimptions
that the Secretary of Labor can exercise statwdatlgorityto craft. See29 U.S.C. § 1108(a).
Second, it is often the case thaiptiffs bring these prohibited transaction claims against
both fiduciary and non-fiduciary defendargeg, e.g.Leber v. Citigroup, In¢.No. 07Civ. 9329,
2010 WL 935442, at *9-11, *14 (S.D.N.Y. Mar. 16, 20Xd})against an allegefiiuciary
defendanthat a court later determines to be a-fidaciary, seeHaley, 2018 WL 1585673, at
*8-9; Bekker 2018 WL 4636841, at *11. It would be unnecessarily complicated and duplicative
to require plaintifé to bear the burden of alleging and proving the non-applicability of a § 408
exemption as to some defendants but not others; or to require plamatfequately plead the
non-applicability prophylactically, in the event thitheyloseon the argument that defendant is a
fiduciary.
The conclusion that fiduciary and non-fiduciary defendants should bear the same burden
of demonstrating the applicability of a § 408 exemption is consistent withttasdmve treated
the exemptions as an affirmative defense. The justification for such treagsenbn a desire to
“rightly place[] the burden on the party with access to the necessary inforntatiembnstrate
that the allegedly prohibited transaction is indeed permitted by the exemptekkér 2018
WL 4636841, at *8 This reasoning is divorced from any concern about the fiduciary’s duty.
And patrticularly where the noiduciary is thetransfereef plan assets ithe alleged prohibited
transaction, as heri,is the party with the necessary information to demotesttee satisfaction

of a § 408 exemptionBut see Rozo v. Principal Life Ins. C844 F. Supp. 3d 1025, 1038-39

4 Furthermore, in holding that § 408 is an affirmative defense which a plaintiff need
not negate in her pleading, tBekkercourt did not expressly limit its holding fioluciary
defendants.See Bekker018 WL 463684 1at *7-9 (dealing with the 8§ 408 burden issue before
assessing the Defendants’ fiduciary status).



(S.D. lowa 2018) (rejecting this argument and holding that plaintiffs bear thenbofrgeoving
that a non-fiduciary’s conduct does not fall within a 8 408 exempti@peal docketedNo.
18-3310 (8th Cir. Oct 30, 2018).

Overall, defendants who at@nsferees ian alleged prohibited transaction are similarly
situated to fiduciary defendants with respect to informagbevantto § 408 exemptions, they
have similar incentiv&to argue in favor of the applicability of § 408 exemptions, and it makes
little administrative sense to impose different burdens on such defendantslukie to
nondiduciary status.Accordingly, the Court concludes that the applicability of a § 408
exemption is an affirmative defense on which suchfidueiary defendants bear the ultimate
burden. As such, dismissal under Rule 12(b)(6) based on the application of a 8 408 exemption is
warranted only if it is “clear from the face of the Complaint or judicially ndtim®urt filings
that the Plan’s use of proprietary funds falls within an available exemptidor&no v.

Deutsche Bankhms.Holding Corp, No. 15 Civ. 9936, 2016 WL 5957307, at *6 (S.D.N.Y. Oct.
13, 2016).
ii. I nter play of Knowledge Requirement with § 408 Exemption

The crux of TIAA's argument in support of its motion to dismiss is that Haley’s
complaint fails to allege the requisite knowledge. But in order to determine witehesr
indeed the case, the Court must first establish the contours of the applicatliedgeo
requirement. TIAA contends that the complaint must include “non-conclusory allegétiat
WashU and TIAA knew not only that the transactions occurred, but also that the toassact
were not exempt under 408(b).” (Dkt. No. 39 at 8.) Haley takes the contrasting posit@n that

plaintiff need not allege awareness of the non-applicability of a 8§ 408 exemptionpartté



the fiduciary or non-fiduciary defendant. (Compl. at 27 se& alsdkt. No. 41 at 2—-3
(characterizing Haley’s position on this point).) Haley has the better argdm
To determine the knowledge requirement for a § 406fitutiary liability claim, the
Court first surveys the relevant case law. The Supreme Court has stateddltase against a
nondiduciary part in iterest to a prohibited transaction under §(4)6
the transferee must be demonstrated to have had actual or constructive knowledge
of the circumstances that rendered the transaction unlawful. Those ciratesstan
in turn, involve a showing that than fiduciary with actual or constructive
knowledge of the facts satisfying the elements of a § 406(a) transaction, caused
the plan to engage in the transaction.
Harris, 530 U.S. at 251. Under its most natural reading, this language suggests that the
non-fiduciary needs to know: (1) that the transferor is an ERISA plan fiducamnat the
fiduciary caused the plan to engage in the transaction; (3) thatitlegary had knowledge of the
facts underlying the transaction that subjected it40&a); ad (4) any facts relevant to the
transaction that bring it under § 48% Additionally, the fiduciary needs to know the facts
underlying the transaction that bring it within the purview of §@p6But nothing inrHarris

requires the fiduciary transferor or the non-fiduciary transferee to havdddgmwf the law,

i.e., knowledge that the transaction violated ERISS%®e Neil v. Zell753 F. Supp. 2d 724, 731

5 TIAA argues that the Court’s Opinion of March 28, 2018, dictates a ruling in its

favor on this question. (Dkt. No. 39 at 8; Dkt. No. 41 at 3.) In that Opinion, the Court held that
Plaintiff had not adequately alleged that both WashU and TIAA knew that TIAAegas/ing
unreasonably excessive compensatsmgs to fall outside the § 408(b)(2) exemption. (Dkt. No.
28 at 18-19.) The Court notes, however, that the requisite knowledge requirement for
nonfiduciary claims was not addressed by the parties’ briefing on the firstmtotadismiss.
(SeeDkt. No. 21 at 20-22; Dkt. No. 26.) Here, with the question squarely presented and raised
by the parties for the fitgsime, the Court concludes that plaintiffs asserting a prohibited
transaction claim under § 4@g need not allege that the fiduciary or non-fiduciary defendant
knew that the conduct was not exempted by § 408(b) in order to survive a motion to dismiss.

10



(N.D. lll. 2010) (interpretinddarris to mean that fiduciary and non-fiduciary defendants need
only “actual or constructive knowledge of the deal’s details”).

Other district courtshathave considered the matter have agreedHhais does not
require the fiduciary transferor to have knowledge that the transaction #i&RISA. See
Teetsv. GreatW. Life & Annuity Ins. C9286 F. Supp. 3d 1192, 1208-09 (D. Colo. 2017) (“As
to a plan fiduciary, ‘facts satisfying the elements of a 29 U.S.C. § 1106(a)ctitansaeems
plainly aimed at requiring only a knowledge of basic facts|.]” (bracketitted));Rozq 344 F.
Supp. 3cat 1037-38. This approach is consistent with the knowledge requiremert as it
expressed in the statut8ee29 U.S.C. § 1106(a)(1)(C) (“A fiduciary with respect to a plan shall
not cause the plan to engage in a transaction, if he knows or should know that such transaction
constitutes a direct or indirect . . . furnishing of goods, services, or &iligitween the plan and
a party in interest,” etc.).

However, at least two district courts have held Hhatris requires the nofiduciary
transferee to have both “knowledge of the underlying facts,” and “knowledge of thextipbt
unlawfulness.” Teets 286 F. Supp. 3d at 12082e Roza344 F. Supp. 3d at 1037. For this
conclusion, these casesyreh the languagefdarris and the treases it cites.

But the most natural reading of “actual or constructive knowledge of the circunstance
that rendered the transaction unlawful” requires knowledge of the undefidgiingl
circumstances relevant to lawfulness, notwiealge of thdegal conclusiorthat the transaction
was unlawful. Harris, 530 U.S. at 251. Nothing about the phragecimstances that rendered
the transaction unlawfufequires knowledge that the transaction iaged unlawful under
§ 406(a) any more than “actual or constructive knowledge of the facts satisf@rejaments of

a 8 406(a) transaction” requires knowledge that the transadtitazted§ 406(a). If the Supreme

11



Court intended to require non-fiduciary defendants to have knoethdgthetransaction they
were engaged in violatdeRISA, the Court could have used clear language to do so. But the
standard as describedHtarris—requiring knowledge of only the “circumstances” or “facts” of
a transaction-does nomandate that level of scienter

With respect to the treatisthat some courts havelied onto support a different
interpretation oHarris, the Court notes thatarris does not specifically rely on tirein
describing the applicable knowledge standard for fidurciary transfereeefendants.See530
U.S. at 250.At any rate Harris citesthese treatisefor thegeneral principle that “when a trustee
in breach of his fiduciary duty to the beneficiaries transfers trust pyajeeatthird person, the
third person takes the property subject to the trust, unless he has purchased thefpromduty
and without notice of the fiduciary’s breach of dutyd. Within that proposition, it ithe
concept of'notice” that is relevant to the nefduciary’s requisite knowledge; ama laying out
theknowledge standard for non-fiduciariéise Court clarified what “notice” entails under these
particular circumstances. To the exttratthe common law of trusts renged transferees to
have some level dnowledge of a violation of lawHarris signaled that constructive notice of
such a violation is achieved by “actual or constructive knowledge of the circuwestidnat
rendered the transaction unlawful,” including knowledge thatptae fiduciary with actual or
constructive knowledge of the facts satisfying the elements of a § 406(arti@mseaused the
plan to engage in the transactionid. at 251. The Court thus reddarris to implementthe
common law of trusts, as reflected in the tseati bydelineatinga knowledge requiremefuar

nonfiduciariesthat satisfies the requisite level@nstructive notice.

12



The Court thuseadsHarris to instruct thathe fiduciary transferor and ndiguciary
transferee defendantust have knowledge of certain facts underlying the prohibited transaction,
but neednot haveknowledge that the transaction violated ERISA, to be liable under § 406(a).

The Court has not found any precedent from the Second Ciraahtradict this reading
of Harris. In Diduck v. Kaszycki & Sons Contractors, Inghich predateblarris, the Second
Circuit heldthat a norfiduciary defendant can be liable for breach of a fiduciary duty unde
ERISA § 404jf plaintiffs can demonstrat&lefendant’s knowing participation in the bredch.

974 F.2d 270, 281-82 (2d Cir. 199@artial abrogation on other grounds recognizegGerosa
v. Savasta & Co., Inc329 F.3d 317 (2d Cir. 2003piduckdefined the “relevant ‘knowledge’
for liability to attach for knowingly participating in a fiduciary’s breactdaty” as both
“knowledge as to the primary violator’s statusaa®uciary and knowledge that the primary’s
conduct contravenes a fiduciarytg.” 1d. at 282—-83. The knowledge standard articulated in
Diduckthus requires something akinlemal knowledge: knowledge that conduct violated a
fiduciary duty.

At least one court in this District happlied theDiduck knowledge standard to § 406
knowing participation claimsSeeleber, 2010 WL 935442, at *14 (applying tieduck
knowledge standard to knowing participation claims under both § 404 and § 406, without any

differentiation). Another court declined to apply tieluckknowledge standard from § 404

6 The Court’s reading dflarris is supported by an additional aspect of that opinion
as well. Harris reasoned that the fact that both “the harmed beneficiaries” andufieble
fiduciary” could “seek restitution from the argualdgs culpablg¢nonfiduciary]-transferee” as
a result of the opinion would not be an incongruous outcdchet 252 (emphasis added). But
if the non-fiduciary defendantererequired to participate in the transaction knowing that it
violated ERISA—whereas the fiduciary coulakliable for knowing only the underlying facts—
the non-fiduciary could hardly be said tolbssculpable than the fiduciary. The relative levels
of culpability in this hypothetical supports the conclusion that the transfemeérigquired to
have a higher degree of knowledge of the unlawfulness of the transaction than theotransfe

13



claims to 8§ 406 claimsGray v. Briggs 45 F. Supp. 2d 316, 329 (S.D.N.Y. 1999ittuck
addressed liability for breaches of Section 404, and not prohibited transactions under
Section406.”). The Court declines to extend ieluck standard to the context of § 406 claims,
given its apparent inconsistency witlarris, which requires knowledge of only tfectual
circumstances underlying the violation of law.

Turning to relevant precedent from district courts in this Circliite Court has not
found any cases that have squarely addressed the efféatridf on the scienter requirements
for 8 406 claims against ndiduciaries. BeforeHarris, one court held that in a 8 406 knowing
participation claim, “the nonfiduciary, like the fiduciary, must have known or should have
known at least what actually occurred, if not [also] that it was prohibit@daly, 45 F. Supp. 2d
at329. And another court held that such claims had no scienter requireméetion-
fiduciary defendantLiss v. Smith991 F. Supp. 278, 307 n.30 (S.D.N.Y. 1998) (reasoning that
“knowledge with respect to the prohibited nature of the transactions is imélémanon-
fiduciary defendants, becausechtransactions arger seERISA violations).

Additionally, & least two courts have assumed that plaintiffs must allege that both the
fiduciary and non-fiduciary defendants knew the transaction was unlawful,ispigcih the
context of excessive compensation claims under 8§ 40§(@)(and 8§ 408(b)(2)SeeAllen v.

Bank of Am. Corp No. 15 Qv. 4285, 2016 WL 4446373, at *9 (S.D.N.Y. Aug. 23, 2016) (“To
state a claim under 8§ 406(a) . . . , Plaintiffs must allege not only that tHelnomry defendants
knew that they received excessive compensation, but also that the plan fiducianies kne
should have known that the payment tendered to Defendants was unreasogliptas’it
original) (brackets omitted) (quotinigaborers’ Pension Fund v. Arngltlo. 00 Civ. 4113, 2001

WL 197634, at *8 (N.D. lll. Feb. 27, 2001)Ratrico, 2017 WL 2684065, at *4 (“[T]he

14



Complaint fails to allege that any ERISA fiduciary had actual or construatioeledge that the
fees paid . . . are excessive.But these courts did not expressly consider the consistency of
such a scienter requirement witlarris.

Having surveyed this precedent, the Court sees no reason to depart from itsatading
Harris. Accordingly, contrary to Defendant’s argument, @wairt holds that plaintiffs bringing
§ 404a) knowing participation claims need not demonstrate that the fiduciary or the
non-fiduciary defendant knew or should have known that the transaction at issue violated
ERISA. In other words, to survive a motiandismiss, plaintiffs need not plausibly allege that
the fiduciary and non-fiduciaries involved knew that the transaction at issue‘prasibited
transaction” under 806a) thatdid not fall within an exemption under § 4B8’ Instead, as
explained bove,Harris generally requires plaintiffs to plausibly allege that fidoeiary
transferee defendants knew they were transacting with an ERISA fiduamaknew the factual
circumstances underlying the transaction that are relevant to the applict§ 406(a).

Thisresultis supported by the Court’s conclusion above regarding the status of § 408
exemptions as an affirmative defense. Fiduciary andidoniary defendants bear the ultimate
burden of proving that their conduct was exempt from § 406 liability under § 40D&; #me
motion to dismiss stage a plaintiff need only allege sufficient facts in the compieimthat i is

not clear that an exemption applies. It would be incongruous to require plainéfisge

! The Court notes that this conclusion differs slightly from the knowledge standard
Haley proposes, whereby plaintiffs would be required to allege that thitduerary and
fiduciary knew (or should have known) that their conduct fell within § 406(a), but plaintiffs
would not be required to allege knowledge that conduct was not exempt under 8 488¢b). (
Dkt. No. 40 at 20 (“[A]Harris Trustclaim against a nefiduciary requires allegations that the
non-fiduciary defendant as well as the plan fiduciary knew (or should have known) about the
conduct at issue and the fact that it violated ERISA’s prohibited transactiori)rul@fe Court
does not read the case law to support such a compromise. But even if it did, the Court would
hold that the Amended Complaint satisfies that requirement.

15



sufficient facts only to put the application of a § 408 exemption in question at the motion to
dismiss stage, but to simultaneously require plaintiffs to plausibly allegddfetdants knew
their conduct wasot covered by an exemption. Declining to impeseh a scienter requirement
is thus consistent with the allocation of the ultimate burden of proving that an ctherwi
prohibited transaction is exempt, which lies with the defendants.

The Court’s holding regarding the applicable knowledge requirement is also aunsiste
with the nature of prohibited transactions under ERISA. “Congress enacted ERISA1306(a
which supplements the fiduciary’s general duty of loyalty to the plameficiaries, 804(a), by

categorically barring certain transactions deemed ‘likely to injure th&geplan.” Harris,

530 U.S.at241-42 (quotingcomm’r v. Keystone Consol. Indus., |08 U.S. 152, 160
(1993));see alsdHenry v. Champlain Enters., Inet45 F.3d 610, 618 (2d Cir. 2006) (“Section
406 of ERISA supplements the general fiduciary obligations set forth in § 404 by pnghibi
certain categories of transactions believed to pose a high risk of fidseiddgaling.”).
“Generally, § 406(a) concerns ‘commercial bargains that present a specidlplisik o
underfunding because they are struck with plan insiders, presumably not aeagtiis”

Patrico v. Voya Fin., In¢g.No. 16 Civ. 7070, 2018 WL 1319028, at *6 (S.D.N.Y. Mar. 13, 2018)
(quotingLockheed Corp. v. Spinkl7 U.S. 882, 893 (1996)). “The transactions covered by
Section 406(a)(1) ‘are per smlations of ERISA regardless of the motivation which initiated the
transaction, the prudence of the transaction, or the absence of any harm amsitigefr
transaction.” Gray, 45 F. Supp. 2d at 326 (quotiRgich v. Polera Bldg. CorpNo. 95 Civ.

3205, 1996 WL 67172, *2 (S.D.N.Y. Feb. 15, 1996)).

Requiring plaintiffs to demonstrate that fiduciary transferors andidaniary

transferees knew their transaction violated ERISA would erect a saymtifbarrier to the ability
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of plaintiffs in such cases to survive a motion to dismiss or ultimately prevail.wbhisl
impede plan beneficiaries in their efforts to police prohibited transactionsdrepian
fiduciaries and plan servicers. Conversely, declining to impose a scienter mesniicn
fiduciaries and norfiduciary defendants is consistent with the treatment49&prohibited
transactions ager seviolations of ERISA which pose unique risks to the health of the plans.
Seeliss, 991 F. Supp. at 306 n.30.

TIAA raises two arguments agairikts result, which the Court finds unpersuasive. First,
TIAA contends that these knowledge standards, coupled with the broad text of 8 406(a), would
impermissibly “forc¢ non-fiduciary transferees] into discovery in every single case.” (Dkt. No.
41 at 3;seealsoDkt. No. 39 at 8 n.6 (arguing that such a regime would cast too wide a net and
be “an exceptionally poor way of identifying fiduciaries and non-fiducianggmged in
malfeasance”).) But this will not necessarily be true. Although plaiti#E{®“no duty to
negate the availability of [a] section 408(b)[] affirmative defense,” and needemonstrate that
defendants knew the transaction violated § 406 or did not satisfy an exemption under 8§ 408,
courts “must still consider whether the facts alleged in the Complaint plainlyisstan]
exemption’s applicability.”"Bekker 2018 WL 4636841, at *&mphasi®omitted. If plaintiffs
have alleged no facts that would bring the transaction outside the safe harbor of thiogsem
the claims mudbe dismissedSee Sacerdot@017 WL 3701482, at *13-14 (holding that

although allegations satisfied broad language of § 406(a)(1)(C), they werffeciesufo survive

8 Moreover, knowing participation claims unde&RISA 8406 “do not require proof

of willfulness, and good faith is not a defens&fay, 45 F. Supp. 2d at 33@. at 326 (noting
that the motivation for such a transaction was irrelevant). But to require [iéaiotdemonstrate
that fiduciary transferors and non-fiduciary transferees knew the tremsaictlated ERISA
would come close to creating just such a good faith defense; and such a defense would be
inconsistent with ERISA’s treatment of prohibited transactionseaseviolations of the statute.
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motion to dismiss)Cunningham v. Cornell UnivNo. 16 Civ. 6525, 2017 WL 4358769, at *10
(S.D.N.Y. Sept. 29, 2017) (same). Niduciary defendants will still be able to rely on the
lesser knowledge requirements establisheHdnyis, and the existence of the § 408 safe harbor,
to defeat claims that should not survive a motion to dismiss.
Second, TIAA contends that it would “expose rimluciaries to the same litigation risks
and expenses as fiduciaries, which is the opposite of Congress’s intent.” (Dkt. No. 41t 3.) B
the Court’s interpretation d¢darris imposes a greater knowledge requirement onfitluiaries.
Whereas plaintiffs must plausibly allege that a fiduciary transferor knénttee facts
underlying the § 406 violation, plaintiffs must allege that the ficuciary transferee also knew
those factual circumstances, in addition to the facts that the transferan\EZ&4SA fiduciary
and caused the transaction with the knowledge of the underlying facts. And condegréOha
would impose too high a burden on the non-fiduciary defendants can be accommodated by
“inform[ing] courts’ determinations of what a transferee should (or should not)deetexl to
know when engaging in a transaction with a fiduciamgdrris, 530 U.S. at 253.
iii. Conclusion
In accordance with the nature of the 8 408 exemptions and the knowledge requirements,
as discussed above, plaintiffs must plausibly allege the following elememt 496a) knowing
participation claim against a ndiduciary transferee to survive a motion to dismiss:
1) the fiduciary caused the plan to engage in a prohibited transaction as defined
by §406(a)(1);
2) the factual circumstances of the transaction, which are such that a § 408
exemption does nafearly apply;
3) in causing the transaction, the fiduciary knew or should have known the factual
circumstances underlying the transawtthat satisfied § 406(a)(1);
4) the non-fiduciary knew that the transferor is an ERISA fiduciary;
5) the non-fiduciary knew that the fiduciary caused the transaction with the

knowledge of the underlying facts that bring the transaction within § 406(a)(1);
and
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6) the non-fiduciary knew or should have known the factual circumstances
underlying the transaction that satisfied § 406(a)(1).

The Court will address whethklaleyhassufficiently alleged facts to establiiiiese elemenis
the Amended Complainfor eachof the three claims assertadder § 406(41).
2. Section 406(a)(1)(B) Claim

First, Haleycontends that in causing the plan to lend money to plan participants through
TIAA’s loan program, WashU has violated ERISA § 406(a)(1)(B) and TIAA has knbwing
participated in that violation. (Compl. {1 3—4, 78-85.)

Section 406(a)(1)(B) prohibits fiduciaries from causing a plan to engageainsadtion
that “constitutes a direct or indirect . . . lending of money or other extension dfttgeen
the plan and a party in interest.” 29 U.S.@.186(a)(1)(B)° The corresponding exemption for
this conduct can be found in § 408(b)(1), which provides that the prohibitions in § 406 do not
apply to “[a]ny loans made by the plan to parties in interest who are particgpaneneficiaries
of the plan if such loans . . . bear a reasonable rate of interest,” and satisgnotierated
conditions. 29 U.S.C. § 1108(b)(1). Regulations regarding the application of the § 408(b)(1)
exemption provide in part that “a loan program containing a precondition designed ibdenef
party in interest (other than the participant) is not afforded relief bipeet®8(b)(1) or this
regulation.” 29 C.F.R§ 2550.408HL(a)3)(i).

Haley contends that TIAA's loan program is prohibited by § 406(a)(1)(B), and does not
satisfy the § 408(b)(1) exemption because it does not bear a reasonablentatesif and the

requirement that funds be transferred to TIAA to serve as collateraltatest precondition

o It is undisputed thatlaley, as a plan participant, qualifies as the “party in interest”

for this claim. Nor is it disputed that TIAA, as a service provider, qualifidsea®party in
interest” for the remaining claimgDkt. No. 28 at 18 n.10.)
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designed to benefit TIAA. (Dkt. No. 40 at 3r) seeking dismissal of this claim, TIAA argues
that Haley has not sufficiently alleged: (i) the elements of a § 406(a){Mix(&jion;
(i) knowledge; and (iii) the inapplicability of the § 408(b)(1) exemption.

() TIAA argues that its loan program does not fall within § 406(a)(1)(B)useca
involves the lending of money “between two different parties in interest,” thefébetween
the Plan and a party in interest.” (Dkt. No. 39 at 17; Dkt. No. 41 akle)Court rejects this
argument as foreclosed by thimtuteon its face: Section406(a)(1)(B) proscribes both direct and
indirect loans from the plan to participants. Enlisting a service provider to administsr \eigh
funds from the plan, constitutes such an “indirect” loan subjecid@tbhibition.

(i) The bulk of TIAA’s argument on the 8§ 406(a)(1)(B) claim is directed at knowledge.
TIAA contends that Haley did not sufigntly allege that WashU or TIAA knew that the loan
program was not exempt under § 408(b)(1). (Dkt. No. 39 at 15-19.) As the Court explained
above, however, the Amended Complaint must allege knowledge of certain undextys)dptit
not knowledge that the transaction at issue violated ERISA. The applicable knowledge
requirement is satisfied here: Haley plausibly alleged that TIAA knew it aasacting with an
ERISA fiduciary, and that WashU and TIAA knew that the loan program involved the indirect
lending of money between the Plan and plan participants. (Cof@+ly, 15, 45, 83-84.)

(ii) Finally, TIAA arguesthat its loan program is exempt under 8 408(b)(1). In support
of this contentionTIAA notesthat its loan program is structured similaidyother permissible
participant loan programs. (Dkt. No. 39 at ith;at 10-15 (surveying history of collateralized

loan programs and differences between 403 and 401(k) plaks)JAA observesPlaintiff
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does not respond to this specific argumé@n(Dkt. No. 41 at 6.) And the point is well taken:
that TIAA uses assets in an annuity contract as collateral for its partidbans, and funds the
loans from its general account, alon@sloot render the administration of its loan program a
nonexempprohibited transaction. But the fact that similarly structured progcamsomply
with ERISA’s provisions and regulations does not meantkigprogram is necessarily
compliant.

Additionally, TIAA argues that Haley does not plausibly allege thatrttezast rate
TIAA receives for the loan was unreasonable. (Dkt. No. 39 at 17.) This is tantamount to an
argument that the § 408(b)(1) exemption clearly applies on the face of the Amendedi@ompl

As discussed above, dismissal under Rule 12(b)(6) of a § 406(a) claim is appropriate
where a defendant raises a 8 408 exemption “as an affirmative defense and it isroléae fro
face of the complaint, and matters of which the court may take judicial notice,ehmaitfitiff's
claims are barred as a matbédaw.” Sewell v. Bernardin795 F.3d 337, 339 (2d Cir. 2015)
(quotingStaehr v. Hartford Fin. Servs. Grp47 F.3d 406, 425 (2d Cir. 2008ismissal of the
§ 406(a)(1)(B) claim is thus inappropriate unless it is clear on the face obthel&nt that the
loans administered by TIAA “bear a reasonable rate of interest.” 29 U.3XD38gb)(1).

Haley contends that the Plan “does not receive a reasonable rate of interestiefrom

participant loans because TIAA charged a “loan interest rate of 4#48articipants but only

10 TIAA raises an additional argument to which Haley does not respond: that
Haley’s irterpretation of § 408(b)(1) as inapplicable to loan programs containing a “preconditi
designed to benefit a party in interest” is both not legally enforceable armtaadbecause it
would proscribe conduct that is clearly permissible under ERISA. (Dkt. No. 39 at 17 ((p@ting
C.F.R. § 2550.408b-1(a)(3)(i)).) Again, this argument is well taken. But the Court is mindful
thatTIAA bears the ultimate burden of demonstrating the application of 408®&)(1)
exemption. Because the Court is satistieat the exemption does not clearly apply, as
explained below, the proper interpretation and force of the impermissible preconditioasaid
in 29 C.F.R. § 2550.408b-1(a)(3)(i) need not be decided here.
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paid a rate of 3% to the Plan. (Dkt. No. 40 at&s)the relevant regulations explain, a loan
“bear[s] a reasonable rate of interéstuch loan provides the plavith a return commensurate
with the interest rates charged fgrsons in the business of lending money for loans which
would be made under similar circumstances.” 29 C.F.R. § 25504@8bk is not clear from
the face of the Amended Complaint that the rate of return ultimately paid to the-36—is
commensuratwith rates charged for similar loans. The fact that the only other loan interes
rates alleged in the Amended Complaint—the 4.44% and 4.17% interest paid to TIAA by plan
participants— is noticeably larger supports the inference that the plan loans rnbagarca
reasonable rate of interest.

For this reason, the Court cannot conclude that § 408(b)(1) clearly exempts TdAA's
program from liability. Accordingly, because Haley has adequatelyeallthe application of
§ 406(a)(1)(B) and the requisite knowledge of the fiduciary and defendant norafidddiAA’s
motion to dismiss the 406(a)(1)(B) claim is denied.

3. Section 406(a)(1)(C) Claim

Next, Haley claims that TIAA’s loan progratonstitutes a servi@greemenbetween
the Plan and an interested party, prohibited by ERISA 8§ 406(a)(1)(C). (Compl. 11 6, 8, 94-99.)
Section 406(a)(1)(C) prohibits transactions that constitutditbet or indirectfurnishing of
goods, services, or facilities between the plan and a party in interest.” 29 U.S.C.
§ 1106(a)(1)(C). Section 408(b)(2) exempts certain transactions from the pookibit
§ 406(a)(1)(C), where they comprise contracts “for office space, or lgalunting, or other
services necessary for the establishtor operation of the plan,” and where “no more than

reasonable compensation is paid therefor.” 29 U.S.C. § 1108 9€2)s029 C.F.R.
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§ 2550.408b-2. TIAA offers two grounds for dismissing this claim: (i) knowledge, and (ii) the
application of the § 408(b)(2) exemption.

(i) As with the other claims, TIAA primarily argues that Hatkesnot sufficiently
allege that WashU and TIAA knew that the loan program was not exempt under 8§ 408(b)(2).
(Dkt. No. 39 at 19-20.) Applying the proper knowledge standard discussed above, however, the
Court concludes that the Amendédmplaint plausibly alleges that TIAA knew thatashU was
an ERISA fiduciary causing this transaction, and that both entities knew or shoukhbawe
the underlying facts that bring their service agreement within the prohibit®aag(a)(1)(C).
(Compl. 11 810, 98)

(i) TIAA also argues that dismissal is required becaus@nmended Complairdlleges
insufficient facts to demonstrate that the fees paid to TIAA for administemngadm program
are unreasonably excessive. (Dkt. No. 39 at Plaleyresponds, in parthat the structure of
the TIAA loan program compared to Vanguard’s loan program, and the naturetesaesese
fees, supports the conclusion that TIAA received unreasonable compensation fostadimgni
its loan program. (Dkt. No. 40 at 1648s TIAA observes, howevethe Court already rejected
these allegations in its March 28, 2018 Opinion as “insufficient to state a clakmderngly
excessive compensation.” (Dkt. No. 28 atd&eDkt. No. 41 at 8.) The Court thus considers
the twonewallegatios offered by Haley in the Amended Complaint to determine whether they
moveher excessive compensaticliaim over the line from possible to plausible.

First, theAmended ©@mplaint characterizeBlAA’s compensation in a new way; instead
of the gap between the interest earned by TIAA on the loan and the interest ratealys\on
the collateral (Dkt. No. 5 1 18), Haley now alleges that TIAA earns the ldiffgnrence between

“the amount Defendant earns on investments in its general account and the aatount th
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Defendant credits to participants on the posted collateral” (Compl. 1 27)y déakends that
the magnitude of thismivestment income earneewvhich is “materially more than the interest
that Defendant pays the participant on¢bbateral securing payment of the loan” (Compl.
1 26)—makesthe compensationnreasonalyl excessivéDkt. No. 40 at 15).

TIAA counterghat the only allegations that‘@arned greater interest than it paid to plan
participants”aremade “on information and belief,” which are “inadequate to safisfgmbly/
Igbal.” (Dkt. No. 41 at 7-8seealsoCompl. {1 26, 97.) The Court disagrees.

The Second Circuit has held that allegations made “on information and beli€fy gais
Twomblypleading threshold under certain circumstan@eseArista Records, LLC v. Dog 804
F.3d 110, 120 (2d Cir. 201Q)egrete v. Citibank, N.A187 F. Supp. 3d 454, 461 (S.D.N.Y.
2016). Such circumstances include when the facts pleaded are “peculiarly hetpimssession
and control of the defendant or where the belief is based on factual information thatineake
inference of culpability plausible.Arista, 604 F.3d at 120 (internal citation omitted). Here, the
first exception appliesTheinvestment income thatlAA earns on its general account is
information uniquely within TIAA’s possession. The Court will thus condiaeseallegatiors
as supportingdaley’sexcessive compensation claim.

Second, Haley contends that TIAA's failure to disclose to WashU the total caatipens
TIAA received in administering the loan prograraontrary to the applicable regulations, 29
C.F.R. 8§ 2550.408b-2(c)(1)—supports the inference that those fees were excessive. (Dkt. No. 40
at 15-16.) Andthe Amended Complaint,feer reviewing the relevant regulatiorstates that
“[n]Jone of the Annual Returns for the Washington University Plan filed with the USrDmegrat

of Laboron Form 5500 contain any information or disclosure that Defendant is receivingtindire
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compensation with respect to the loan program by keeping a portion of the interest [gicjpai
by plan participants on amounts borrowed from their own accounts.” (Compl. 1 50.)

TIAA argueghat this allegation does not support Haley’s claim, because the Amended
Complaint does not allegéhat TIAA failed to comply with its regulatory disclosure
requirements,” and “TIAA has no responsibility for the Plan’s Annual Returns.” (@kt4Nat
8.) Again, the Court is unpersuaded. Haley alleges that WashU is not reporting on iks annua
return to the Department of Labor any indirect compensation that TIAA/eztdirough
administering the loan program. (Compl. § 50.) The reddennference from this allegation is
that TIAA is either failing to disclose its indirect compensation to WasdgWashUis failing
to report this compensation to the government. Either circumstance raisetag sdbtit the
propriety of the level of compensation received by TIAA in connection with the loarapnogr
This allegatiorthusserves as the kind of “evidence of s#dfaling or other disloyal conduct”
that enables plaintiffs to state a claim for excessive compens&iomingham2017 WL
4358769, at *10.

Overall, the collective allegations in tAenendedComplaint plausibly establish that the
§408(b)(2) safe harborogs not clearly exempt the conduct at issue. AccordifgyA’s

motion to dismiss the excessive compensation claim is denied.

1 TIAA argues that its regulatory disclosures evadequate (Dkt. No. 41 at 8), and
it hasfiled those documents with the Court in suppdrits motion to dismis¢Dkt. No. 42).
However, the Court may not consider this evidence in ruling on its motion to dibetssise it
is not clear that Haley previously possessed the documents, and she did not relyéonghe
and effect of [the] document[s] in drafting the complair@hambers v. Time Warner, In282
F.3d 147, 153 (2d Cir. 2002).
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4, Section 406(a)(1)(D) Claim

Finally, Haley claims that TIAA’s loan program violates ERISA 8§ 40G(4).
(Compl. 115, 8, 8@3.) Section 406(a)(1)(D) prohibits transactions that constituteaasfer
to, or use by or for the benefit of a party in interest, of any assets of thie pfab.S.C.
§ 1106(a)(1)(D). Under the corresponding safe harbor, transfers of plan asseisé¢o s
providers are exempt where, in connection with the transfer, “the plan receives, moigzays
no more, than adequate consideratiolal.”§ 1108(b)(17)(A). “[Ih the case of an asset other
than a security for which there is a generally recognized market,” adequateecatsidmeans
“the fair market value of the asset as determined in good faith by a fidocityciaries.” Id.
8 1108(b)(17)(B)(ii).

In the March 28, 2018 Opinion, the Court held that Haley “adequately alleged that the
transferof [plan] assets to a party in interest was a prohibited transaction under ERISA
§ 406(a)(1)(D),” and this claim thus survived TIAA’s motion to dismiss. (Dkt. No. 28 at 21.)
NonethelessTIAA argues thathis claim is deficiently alleged in the Amendédmplaint on
three bases: (i) existence of a prohibited transaction under § 406(a)(1)(knpgiledge; (iii)
inapplicability of § 408(b)(17). (Dkt. No. 39 at 21-22.)

(i) According to TIAA, its loan program does not constitute the “use” for its beofefi
“plan assets” as a matter of law, because the loan collateral it is “using” doesstatitma
“plan asset” under ERISA’s guaranteed benefit policy exception, 8 401(b)(2). (@K3ONt
21.) But in making this argument TIAA is trying to castlelaas asserting a “use” claim, rather
than a “transfer” claim. (Dkt. No. 39 at 21 n.28; Dkt. No. 41 at 4-5.) This characterization is
contrary to the Amended Complaint, which alleges both prohibited “transfer” and “use.”

(Compl. 1 90 (“Defendant’s loan program on its face requires a transfer of pi&ds, @8 use of
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plan assets by or for the benefit of Defendant, resulting from the mandatwsiet of plan
assets from a borrowing participant’s selected investment choices irgndaet’s general
accaunt, which Defendant invests along with the other assets of its general accatsmown
benefit[.]”).) And in her opposition brief, Haley disclaims any attempt &galprohibited “use”
under 8§ 406(a)(1)(D), arguing that TIAA’s argument regardingtatis of the collateral was
“irrelevant” to her allegations about the unlawful “transfer.” (Dkt. No. 40 at 21-22.)
Accordingly, the Court construes the Amended Complaint as alleging only a triangfdation
of § 406(a)(1)(D) and rejects TIAA’s guaranteed benefit policy argument.

(i) Again, TIAA argues that Haley was required-+tand failed te—allege knowledge
that the transfer was not exempt on the part of WashU and TIAA. (Dkt. No. 39 at 21.) But
TIAA does not challenge whether WashU and TIAA knew of the facts underlyirigatigaction
that brought it within the scope of § 406(a)(1)(D). Under the Court’s formulation of this
requirement, Haley hgdausibly alleged the requisite knowledge to survive a motion to dismiss.
(Compl. 11 810, 91-92.)

(i) Finally, TIAA claims that the application of the exemption in ERIS#08(b)(17) is
clear from the face of themended Complaint, becausiné Complaint lackeon-conclusory
allegations that the Plan received less or paid more than adequate consideratioadtioconn

with TIAA’s loan product.*? (Dkt. No. 41 at 5; Dkt. No. 39 at 22.)

12 In its reply brief, TAA argues that both the § 406(a)(1)(B) and § 406(a)(1)(D)
claims must also be dismissed due to the clear application of the § 408(b)(17) ereanti
that Haley’s failure to respond to this argument means that the Court should consdéntthe
concedd. (Dkt. No. 41 at5.) However, TIAA’s opening brief argwadly that this particular
exemption applied to the § 406(a)(1)(D) claim. (Dkt. No. 39 at 20-21.) Because the pplicat
of this exemption to the § 406(a)(1)(B) claim was raised for the first time inghelmeef, the
Court does not consider iSee Bertuglia v. City of New Yo839 F. Supp. 2d 703, 737
(S.D.N.Y. 2012)"[A] rguments raised for the first time in reply should not be considered,
because the plaintiffs had no opportunity to respond to those new arguments.
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The Court concludes that is it not clear from the face of the Amended Complaint that the
Plan receivedho lessandpaidno more than adequate considerafmmlIAA’s administrationof
participant loans. The complaint contains no allegations regardinghéhéair market value” of
the servicé'as determined in good faith by” WashU. 29 U.S.C. § 1108(b)(17)(B)(ii)). Instead,
the complaint indicates that TIAA receives different levels of compensatidhe@ame service
due to the assdtased nature of its loan program (Compl. 1 97), which raises doubts regarding
whether that compensation is always no more than “adequate.”

Because the Court cannot determine at this stage that 8 408(b)(17) exempts the loan
program from liability—and Haley has adequately alleged the other elements of a § 40(a)(1)(D)
claim—TIAA’s motion to dismiss this claim is denied.

C. Equitable Remedies

Finally, TIAA moves to dismiss Counts V through VIl on the grothrat the Amended
Complaint seeks relief that is unavailable under ERISA. TIAA contends thad thisuit for
legal reliet—i.e., monetary damagesbut ERISApermitsonly equitable relief from
non-fiduciaries. (Dkt. No. 39 at 22—24.) Notably, howeveAAT$ argument ignores the fact
that the Court already rejected this argument in its prevdgision. (Dkt. No. 28 at 14-17.)
Reviewingthe Amended Complaint, the Court sees no reason to revisit its ruling.

Admittedly, achange wwsmade in the Amended Complaint that peéimthe issue of

relief. Whereas the previous complaint specifically requested “disgergeof the proceeds of

Furthermore, TIAA is incorrect that Haley has “conceded” that the 8§ 40§@)(@xaim
should be dismissed. Rather, Haley clearly defended this claim in its opposigion(bit. No.
40 at 21-22.) And because TIAA bears the ultimate burden of proving that 8 408(b)(17)
exempts its loan program from liability, the Court can look to the Amended Complairiteand t
arguments Haley offers regarding similar exemptions to assess whd&(ib§(17) clearly
applies here.
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the illegal arrangemen(Dkt. No. 5 § 83), the Amended Complaint does not expressly request
disgogement by name. But this omission seems related to a mistake whereby Plaintétic

that “Defendant is liable under 29 U.S.C. 8 1109(a) for losses . . . resulting from the bofaches
fiduciary duty alleged in this Count” (Compl. {1 85, 93, 99), even though § 1Hg(&sonly

to fiduciary defendants.SgeDkt. No. 40 at 22 (admitting to the “erroneous[]” citation).)
Regardless, the content of 8§ 1109(a) makes clear that what Plaintiff truly seledgorgement.
See?9 U.S.C. § 1109(a) (providirigat fiduciaries “shall be personally liable to . . . restore to
such plan any profits of such fiduciary which have been made through use of adse{dai’).
And Plaintiff's reply brief confirms the point.SéeDkt. No. 40 at 22.)

Furthermore, the otha@spects of the complaint that were relevant to the Cquts
decision on this question remain the same: Haley seeks to “[e]njoin Defendant fréumther
engaging in transactions prohibited by ERISA,” and requests “other equitable ef. aseli
appropriate.” (Compl. at 29 & 11 85, 93, 99.) And the substance of her claims are unchanged:
“she alleges that TIAA unjustly generated profits from her propenty afitaining that property
as loan collateral via a transaction that allegedlyat@nl § 406(a) of ERISA.” (Dkt. No. 28 at
16-17.)

Accordingly, for the reasons stated in the Opinion of March 28, 2018, the Court rejects
Defendant’s contention that Counts V through VII must be dismissed for seekingelezfal
unauthorized under ERISA.

IIl.  Motion to Strike

A. Legal Standard

Rule 12(f) states that a “court may strike from a pleadingany redundant, immaterial,
impertinent, or scandalous matter,” and Rule 23(d)(1) empowers courts to “require.tha

pleadings be amended to eliminateg&tions about representation of absent persons.” Fed. R.
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Civ. P. 12(f), 23(d)((D). However, motions to strike class allegations are generally “viewed
with disfavor and infrequently grantedti re Merrill Lynch & Co., Inc. Research Reports Sec.
Litig., 218 F.R.D. 76, 78 (S.D.N.Y. 2003), because they “require[ ] a reviewing court to
preemptively terminate the class aspects of litigation, solely on the bagsbis alleged in the
complaint, and before plaintiffs are permitted to complete the discovery to whycivoiokd
otherwise be entitled on questions relevant to class certificaBtegiman v. Apple IncNo. 12
Civ. 5453, 2013 WL 2181709, at *2 (S.D.N.Y. May 20, 2013) (alterations omitted) (quoting
Calibuso v. Bank of Am. Cor893 F. Supp. 2d 374, 383 (E.D.N.Y. 2012)).

As a result, “[d]istrict courts frequently have deferred the Rule 23 deteramnattil the
class certification stage, after the development of a ‘more complete fastaed.i” Emilio v.
Sprint Spectrum L.P68 F. Supp. 3d 509, 515 (S.D.N.Y. 2014) (quoMuayzola v. Roomster
Corp., 849 F. Supp. 2d 395, 410 (S.D.N.Y. 2012)). An exception to this general rule exists when
the motion to strike “addresses issues ‘separate and apart from the issudslibategided on
a class certification motion.”"ChenOster v. Goldman, Sachs & C877 F. Supp. 2d 113, 117
(S.D.N.Y. 2012) (quotindqrahman v. Smith & Wollensky Rest. Grp.,,IN@. 06 Civ. 6198, 2008
WL 161230, at *3 (S.D.N.Y. Jan. 16, 2008But, absent this exceptional circumstance, a
motion to strike class allegations is generally “procedurally prematide.”

B. Discussion

Haley “seeks to certify, and to be appointed as representative of,” a classsaumpr
“[a]ll individual account retirement plans qualified under Code section 403(b) andeskbyic
Teacher Insurance and Annuity Association (“TIAA”) that have offered tAA participant
loan program at any time from February 5, 2011 through the date of judgment.” (Compl. § 52.)
TIAA argues that the Court should strike the Complaint’s class action “atiagan

behalf of plans and plan participants other than the WashU plan and its participBkts Nd|
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39 at 24.) Specifically, TIAA claims that striking these allegatierappropriate because the
AmendedComplaint faik to adequately allege the requisite knowledge on behalf of any other
plan fiduciary or for TIAA with respect to any other plan. (Dkt. No. 39 at 25.) Hakponds
that TIAA’s arguments in support of its motion to strike W the focus of class certification,
and that the Amended Complaint adequately alleges that the practices at isste apply
TIAA’s participant loan programs. (Dkt. No. 40 at 24.) The Court agrees.

TIAA tries to present its objection to the class allegations as an issuedt&feom
class certification, framing it as a challenge to whether the class allegatiisfig Bvombly
(Dkt. No. 39 at 25; Dkt. No. 41 at 10But it essentially challenges whether other TIAA plans
were “similarly situated” and whether participants in those plans were &obima similar
fashion,” with Defendant and fiduciary possessing the requisite knowledge. (Dkt. No. 39 at 25.)
Such arguments implicate typicality and whether common questions predomirtate dtass,
and thus “rely upon the [Rule 23] factors that would be analyzed and addressed by this Court in
the course of deciding a motiorr fdass.” Campbell v. Chadbourne & Parke LL.Ro. 16 Civ.
6832, 2017 WL 2589389, at *4 (S.D.N.Y. June 14, 204&¢alsoMed. Soc’y of N. Y.
UnitedHealth Grp. Ing.No. 16 Civ. 5265, 2018 WL 1773142, at *2 (S.D.N.Y. Apr. 12, 2018).

Accordingly, TIAA’'s motion to strike the class allegations is denied as pueena
V.  Conclusion

For the foregoing reasonBlAA’s motiondismissis DENIED, and TIAA’s motion to
strike iSDENIED.

The Clerk of Court is directed to close thetran at D@ket Number 38.

SO ORDERED.

Dated:March 27, 2019 W
New York, New York

V J. PAUL OETKEN
United States District Judge
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