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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOSHUA NOWRANG

Petitioner,
17-CV-1017(JPO)
_V_
OPINION AND ORDER

GRIFFIN THOMAS, Superintendent,
Respondent

J. PAUL OETKEN, District Judge:

Following a 2007ury trial in New York state couytPetitioner Joshua Nowrang was
convicted of Murder in the Second Degree in violation of New York Penal LE2® 25(1) and
sentened to an indeterminate prison term of twefie years to life (Dkt. No. 12 § 7.) Having
unsuccessfully sought t@acatehis conviction through appellate and post-judgnpeateedings
in New York’s courts (Dkt. No. 1818-10), Nowrang now turns to federal court, petitioning for
a writ of habeas corpus pursuant to 28 U.S.C. § 2254 on the ground that his trial counsel was
constitutionally ineffectivéDkt. No. 1). For the reasotisat follow, Nowrang’s petition is
denied.

l. Background

The instantase arises frolNowrang’s conviction in New York Supreme Court, Bronx
County,for the July 6, 2008nurder ofhisromantic partnerRawayti Haimraj, known as
“Anita.’! (Dkt. No. 1(“Pet. Memo.”)at 2-4.) ContendinghatNew York’s courts unreasonably
concluded that the criminal proceedinsat led to his convictioand presenncarceration

satisfied constitutional regrements, Nowran@ssertshat he ideing held “in custody in

! Consistent with the trial record in this case, this opinion refers to some indévidual
involved in the underlying events by first name or nickname.
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violation of the Constitution,” 28 U.S.C. § 2254(a), andnstled toa writ of habeas corpus
under federal law.

A. Factual Background

The following factual recitation derives from the evidence presentedvataNg’s trial?
Prior to her murder, Aita Haimrajwas livingwith Nowrang and their two children,
Vanessa and Leon, in one unit adhaeefamily house on Story Avenue in the Bronx.r.(
138:25-146a1, 361:9-12) The house was deedazlone of Anita’s sisters, Dpatie Singh,
known as “Varo,” but Anita was the one who made the mortgage payments aadtethas the
landlard for thetenants in théouse’s other units.T(. 137:3-8, 140:9-19, 142:21-23, 362:3-5.)
The house was a sourceooinflict betweerNowrang and Anita. Leonthe couple’s
eighteenyearold son, testified that during the spring of 2005 Nowrang would initiate arguments
about “[m]oney and the house’—specifically, about “selling the house and spliténgoney”
or about “money that [Anita] had in the bank’—rougHgjvery other week.® (Tr. 315:3-5,
321:6-24.) AndZeena Martinez, Anita’s friend, testified that Anita had once confidedltlat s
refused tanarry Nowrang because “he had been threatening to kifl I§€ér. 40:20-22, 51:9—
16.) Zeenaexplained that Anitdwas scared that if she didarry him, he would kill her, and her
children would end up on the stree®cause “all [Nowrang] want[ed]” from her was the house.

(Tr. 51:16-20.)

2 The 756-page transcript of Nowrang’s trial begins at page 69 of Docket Number 14-4
and runs to page 9 of Docket Number3M- For simplicity’s sake, citations to the trial
transcript (abbreviated “Tr.”) employ the pagination of the original document.

3 One of Anita’s tenants also testified to hearing occasional arguments bétawesng
and Anita during this period.Tf. 362:3-5, 395:11-25.) Nowrang’'s mother, however, testified
that she heard no such arguments and that she believed Nowrang'’s relationshiptaith Be
“very good.” (Tr.586:8-14.)



During thecouple’s argumeni®Nowrangsometimes became violenEor example, in
November 2004, Anita shae Zeena black eye that, Anitsaid Nowrang hadnflicted.* (Tr.
45:25-47:16.)Over the next fewumonths, Anita tol&Zeenathat Nowrang “had begun making
unorthodox and unusual sexual demands of her” and would choke her if she failed to comply.
(Tr. 49:18-50:11.) On one occasi@dmita furtherrelated Nowranghit her in front of their
daughter, Vanessa, which made her “scared” that he might “start[] to hit ktheolii (Tr.
50:12-51:8.)

Around this timeZeenaalso began taotice that Anitavaslosing weight anécting
uncharacteristically depressed.r.(45:10-21, 48:24-49:1)7 Richard Rogich, a retired police
officer and Anita’s neighbor duringhis period,similarly testifiedto a June 2005 conversation he
had with Anitain which her“whole personality was different.(Tr. 415:23-416:18, 418:16—
419:17.) During this conversatiofinita confided that she wasguingwith Nowrang“a lot”
andthathewastrying to limit her contact witliriendsand family® (Tr. 420:3-18.)Believing
that“there was something upRichard gaveAnita hiscell phone number and told her to call if
she had questions abdgetting domestic violence officers over.Tr( 420:24-421:14.) Anita
enteredRichard’s number into her phone as the systeddial enty. (Tr. 421:20-422:16.)

Soon enough, the police dicomenvolved. Around 4:30 on the morning of June 18,
2005, Anita’s downstaireenant Bhagmatty Ramharakh, known ‘& eea,”woke to a “loud
bang” and the sounds of Nowrang and Anita arguing upstdirs3§9:25-360:2, 364:13-15,

365:24-366:13.) Leon, too, was roused by the “weird noises” coming from his parents’

4 Anita’s sister, Varo, also testified to having seent&niblack eye, as well as bruises on
Anita’s face and arms.T(. 153:6-14.)

5 Varo testified that Nowrang would “abuse” Anita if Varo called the Story Avenue
house, and that Anita had consequently directed Varo to stop calling the house’s lafdline. (
145:24-146:10.)



bedroom, anthe went to investigate(Tr. 327:18—-328:21.) Upon entering the bedroom, Leon
discoveredNowrang, naked, pinningnita to the floor and grabbing her by the hair and neck.
(Tr. 328:22-329:7, 331:17-18Leon separatkhis parentsandNowrang who hadeceived an
injury, calledthe police. Tr. 331:19-333:19.) According to Leon, the police, after interviewing
those preent,placedNowrangin handcuffs and removed him from the scén@r. 336:6—
337:15.) FollowingNowrang's arrestAnita showed Leon and Preaanarkon her skinrwhere
Nowrang had bitten her, and dagerexplainedthat Nowrang had initiated the fight after she
refused to have sexith him. (Tr. 159:19-24, 338:1-339:3, 371:3-372:17.)

Anita’s friends and family responded with supporthalday, Varo, who held the deed to
the Story Avenue house, offered to transitéz to Anita (Tr. 141:20-14218.) Anita, however,
declined, saying, “If | take it, it will all be gone and | want it for my two chitdiso I'm not
ready.” (Tr. 142:19-20.) Another of Anita'sistersParbattie Parasram, known as “Angie,”
responded t&lowrang’s reported condubl telling Anita, “[T]his guy is going to kill youit’s
time to leave,” and invitind\nita to livewith her. {r. 185:20-22, 198:22—-199)8And once
Richard, Anita’s neighbotearned what had happened,urged Anita to press charges, although
she was unwilling to do soTi(. 424:12—-425:5.)Richardthereafterconfronted Nowrangyho
admitted that he had hit Anita and saidn” sorry, | got to change my ways.Tr( 427:15—

428:2))

Before long, howevethesituation oncegain escalatedOn July 3, 2005, one day after

Anitareported to hefriend Zeenathatshe had terminated her relationship with Nowrakgta

and Nowrang encountered one another at a party that Anita’s tenant, Preea, \wgsihitbei

® Preea’s recollection differesbmewhat. According to her, Nowrang was taken away in
an ambulance, rather than by the policEr.. 868:17-369:8.)



Story Avenue house.T(. 51:21-52:17, 199:11-200) 1At the party, Nowrang found himself
unable to persuade Anita to dance with him, and ateerding to Anita’s sisteAngie, who was
presentis well—he headbutted Anita and dumed his drink on her. (Tr. 202:15-205:11.)
Angie demanded that Nowraegplain himselfand he responded by slapping Artaioss the
face (Tr.208:12-22.)
Another of Anita’s sisters, Kaloutie Pooran, known as “Seeta,” arrived on the scene soon
after and found\nita in tears with a red, swollen mark on her foreheadr. (56:2—6, 163:4—
22.) Seetaonfronted Nowrangyhoreplied that Seeta shoulell Anita to sell the house and
give him halfof the proceeds so that he could “move onlt. (64:2—-12.)Seeta reminded
Nowrang that the houseagnot in Anita’s namgandNowrangresponded“[Y Jou guys should
have to rob me, when | am finished with you[,] you will have to put your hands on your head and
cry for the rest of your life.” (Trl64:12-18.)
Provoked Angie calledthe police, whaeportedo the scene anguestiordthose
presenf (Tr.210:13-211:7, 640:24—641:22)timately, though,Anita saidthat she did not
wish to press charges, and the police left without making any arrést211:5-7, 642:17-2).
Anita washeard fronfor the last time just two days lateAround 9:00 on the morning
of July 5, 2005Anita called Seeta and sadltht Nowrang was following her around the house

and asking for mone¥.(Tr. 165:2—-11.) Knowing thaknita’s children werdothaway—

" Nowrang’s sister, who also observed these events, testified that Nowretigys a
appeared to have been accidentar. §35:15-19, 639:14-640:18.)

8 According to Nowrang's sister, Seeta tried to answer all of the officeestiguns
herself and would not allow Anita to get a word in edgewi3e. 642:1-13.)

° Preea, Anita’s tenant, alsestified as to Nowrang’s behavior that morning. According
to Preea, when she saw Nowrang as she was leaving for work, Nowrang codnjagldieeabout
Anita’s refusal to sleep with him and then discussed his desire to mortgage tha&ioug
house. Tr. 380:6-383:25.) Both of these topics struck Preea as “unusul.” (



Vanessa was staying with a relative in QueensLaot was in Trinidad wittNowrang’s
mother—Seetaadvised Anita to get out of the houSe(Tr. 165:13-21, 344:6-16, 591:15-21.)
After Anita left for work that afternoorshe reported twice to Seetance around 5:00 and once
around 10:00-that Nowrang was repeatedtying to contact hemprompting Seeta to respond,
“['Y]ou know what kind of husband you have, why did you send your kids [away}."166:5—
167:9.) Anita, howevermaintained thasending the children away had not beenithea. {r.
167:9.) Seetaheninvited Anita tocomestay with her, but Anita declinetkassuring Seetaat
Nowrang would probably be asleep by the time she got homelg7:19-23.)

Early the nexmorning(July 6), around 4:00Prea, Anita’s downstairsenanf woke up
to a noisecoming from Anita’s unitlike somebody fell on the floor.” Tr. 385:8—-12.)Preea
listened for signs of an argument, but she heard only the sound of a thick plastic bag being
opened. Tr. 386:7-387:13.) Shortly thereafter, between 4:30 and 5:00, Kamla Gokhul, another
of Anita’s neighbors, saw Anita’s car pull out from behind the Story Avenue house; about an
hour later, Kamla saw the car returffr. 399:9-15, 403:2—-404:1)0WhenKamlaleft for work
a bit later she saw Nowrangjttingon his front stoop, whickeemedo have been recently
washed'! (Tr. 404:18-405:21, 407:4-10lpon seeing Kamla, Nowrang asked her whether the
securitycamera in front oher house was wonkg—a topic into which he had never before
inquired. {r.406:11-25.)

As the day got underway, Anitafamily gradually came to realize that she was missing.

Starting around 7:08.m., Seeta made several unsuccessful cafiaita’s cell phone. Tr.

10 According to Leonhis tripto Trinidad had not been planneery far in advancgebut
Nowrang’s mother testified that the trip had been under discugsisome time (Tr. 34417—
19, 589:1-24.)

1 While other witnesses maintained that it had been raining that morning, Kamla testified
that there had been no rain. (Tr. 410:5-6, 429:11-14.)



168:1-9.) Shethencalledthe Story Avenue house and spoke with Nowrang, who had taken the
day off work (Tr.168:8-11.) Nowrang said that Anita hammehome the previous nighthile
he was sleeping on the soff@r. 168:17-20.)Seetavas temporarilynollified, but aftershe
continued to find herself unaktiereach Anita—or anybodywith news of her whereaboutsshe
grew increasingly concerned aoontacted Nowrang twice mord he first tim¢ Nowrang told
herthathe did not know wheranita was but that she had put chicken in the sink to defrdst. (
169:7-12.)The second timehe saicthat Anita might be with her sister, Lis@l'r. 169:13—
170:13.) Seeta, who had just spoken with Lisa, rejected this suggestisaidid/hat did you
do to mysister? .. [I]f you do anything to my sister you will sit in jail for the rest of your
life.” 12 (Tr. 170:13-23.)

Meanwhile,Varo, alerted to Anita’s absencsentsome relativeso check for Anita at the
Story Avenue house.T(. 146:14-147:6.)Therelatives found no sign of Anita, but they
reported to Varo that they had seen flowers and ballatthe house. Tr. 147:7-21.)This
reportconcerned/aro becausgaccording to her, “whenever [Nowrang] beats [Anita], he buy[s]
balloons and flowers and tell[s] her how much he loves h@r.”147:21-24.)Increasingly
alarmed Varo metwith otherfamily members a&nother sister’'s housad called the polic®
(Tr. 148:14-21, 171:22-172)3While Anita’sfamily waited for the policéo arrive, Nowrang

joined the group, said, “I'm sorry,” and started to cryr. (49:1-3.)

121n the meantime, around 10:00 or 11:00 in the morning, Anita’s neighbor, Richard,
received a phone call from one of his neighbors, informing him that she had just seandgNowr
hit Richard’s fence while driving Anita’s car. (Tr. 431:12-432:3, 437:13-438:2.) Upon
inspection, Richard discovered that his fence was indeed dented and that the paint®aknita
had been scrapedTr( 432:6-19.) Thereafter, Richard observed Nowrang in the car, “flying up
and down the driveway” of the Story Avenue houségast twice more that dayTr 434:15—
25))

13 Another of Anita’s sisters, Angie, also independently contacted the policeladter
found herself unable to locate Anitalr(215:2—-23.)



When the police arrivedhe assembled family membersplainedwhat had happened.
(Tr. 149:18-21.)As the policespoke withNowrang Anita’s sister Angie, heard Nowrag tell
the police—contrary to what he had earlier told Seeta—that Anita had not returnethbome
nightbefore (Tr.217:4-7.)For her partSeeta heard Nowrang say that he padeout fishing
earlier that day (Tr. 172:18-21.) Knowing fishing to be an unusual activity for Nowr&egta
suggested to heelatives that they “run to the water” at nearby Castle Hill Park. 1(72:22—
173:12.)

At the park, Anita’s family members discovered human remains on the rocksladong t
shore. Tr. 219:8-14.)New York City PoliceDepartment (“NYPD")Officer Michael Weiss,
who had been summoned to theekin response to the family’s discovesgarched the park and
found two hands, a foot, a forearm, and a human head, shaltntehair. (Tr. 65:18-70:15
Anita’s family members were able to identdpme of theeremains as Anita. (Tr. 71:24-72:1,
219:23-220:3.)

While these discoveries were taking pladgewranghad taken himself to lacal NYPD
precinct office to report Anitasmissing. {Tr. 566:13—-24.) There, Nowrang was interviewed by
Detective Robert Grant ®88YPD’s Bronx Homicide Task Force.T. 561:23-562:3, 567:15—

23.) Nowrangbegan the interview biglling Detective Granthat Anita haccomehomefor

about ten minutes around 11:30 the previous nagidihat he had fallen asleep shortly after she
left. (Tr.571:10-572:13.) Nowrangext gave an account of his activit@sor to his arrival at

the precinct office that day: Hmaidthathe had woken up around 8:@rchasea cooler for a

planned fishing outingeturnedsome garbage bats the house after realizing that there was no



trash collectiorscheduledor that dayandthenwentfishing for about fortyfive minutes!* (Tr.
572:10-574:22.)n addition Nowrangtold Detective Granthathis relationship with Anita was
generallygood,andthathe planned to marry her foitizenshippurposes, buhatAnita’s sisters
had been “trying to tell [Anita] to do things to him to get rid of him” because tleeg w
“basically trying to Americanize her” and “interfer[e] in their relationshiflr. 576:6-19,
577:8-17.)

The nextday, Detective Edward Dingman, of the NYPD Detective Bureau’s Crime Scene
Unit, and Detective John Murray, of NYPD’s Bronx Homicide Task Faveee amog those
who searchedhe Story Avenue houseTr( 238:15-22, 246:13-247:13, 468:15-23, 473:9-12.)
According to Detective Dingman, the house was “very meticulous, immacusgayeclean,” and
neither detective found any blood or signs of struggle, forced emtityeft. (Tr. 270:9-13,
278:21-279:22, 473:5-23.) Detective Dingman did, however, remark a pair of damp shorts
hanging on a clothesline, and at some pibiat day or thereaftddetective Murray sava hair
trimmer thathad been stored in a kitchen dravwer(Tr. 280:19-281:5, 480:1-6.) In addition, a
plasticgarbage bag was found in the trunk of Anita’s car,/Amith’s sister, Angielater
discovered Anita’s cell phone undeyvanity in Anita’s daughter’s bedroomTr( 222:14—
223:20, 282:8-11.)

All the while, more human remains were washing ashore. On July 8, 2005, two thighs

and a forearm were discovered at Ferry Point Park in the Brdmx1Q5:20-23, 108:11-15.)

4 There was a cooler present at the crime scene in Castle Hill Park, but Detective Grant
testified that it was “clearly” not the cooler that Nowrdmaglpurchasedhat morning. Tr.
573:19-574:3, 581:13-20.)

15 eon testified that Nowrang ordinarily storadhair trimmer in the bathroomTr(
340:5-19.)



Four days later, on July 12, 2005, a torso with an incision running from the chest to the pubis
was recovered from a seawall n®dhitestone, QueensTi( 111:12-18, 114:18-115:22.) And
finally, on July 24, 2005, a human thigh bone was found underneath the Throgs Neck Bridge.
(Tr. 118:24-119:4.) According to Sergeant Paul Reynolds of NYPD’s Harbor Unit Scuba Team,
the condition and location of these additional remains were consisterthevitbmains having
initially entered the water at Castle Hill Park in the early morning lgf@2005. (Tr. 287:21—
288:2, 303:1-304:14.)

Dr. Carolyn Kappen, a medical examiner in New York City’s Office of the QWexfical
Examiner, performed an autopsy on some of these remdint83:20-484:10, 490:8-15.) In
her view Anita had been killed by “neck compression andhlunt impact injuries [to] the
head.” {Tr. 534:16-23.)In particular, Dr. Kappen explained at trial that the injucieAnita’s
head and neck were consistent with a situation in which Anita’s assailant harbsset
Anita’s throat with one hand while using the other hand to hold her by the hairkader
head against the flodf. (Tr. 539:3-540:2.)

In Dr. Kappen’s opinion, it was only postmortéinat Anita’sbody was disarticulate¢
i.e., cut apart at the jointgndthat her head was shav&d (Tr. 493:13-495:24.Because the
disarticulation would have released a great déalood, Dr. Kappen believed that it mdkely
took place outdoors at Castle Hill Park, where the blood could have washed awaa9(17—

501:8) The entire processf disarticulating Anita’s body, in Dr. Kappen'’s view, cotlave

16 Dr. Kappen also testified that there were bite marks on Anita’s arm thatbaded
right around the time of deathTr( 545:10-23.)

17 Testimony at trial indicated that Anita’s killer may have disattited her body and cut
open her abdominal cavity in an effort to reduce the chances that the body woulfidtaat a
had been thrown into the water. (Tr. 117:17-118:7, 297:16-298:24.) As for shaving Anita’s
head, Dr. Kappen testified that it likely served no purpose other than to “dehumanizetiyhe
(Tr. 496:8-497:9.)

10



taken as little as fifteen to twenty minutes for somebody with “a very good knowledge of
anatomy,” although it woultaverequired‘maybe a little longer” fo someone “not well
practiced and schooled® (Tr. 501:13-24.)

B. Procedural Background

On December 28, 2005, the Grand Jury of Bronx County returned an indictment against
Nowrang, charging him with one count of Murder in the Second Degree, N.Y. Penal Law
§ 125.25(1), in connection with Anita’s death. (Dkt. No. 12 {[Thgcase proceeddd trial in
November 2007anda unanimous jury returned a guilty verdict on December 12, 2007. (Dkt.
No. 12 § 7Tr. 752:5-753:29 Nowrang was thereaftsentenced to an indeterminate prison
term of twentyfive years to life. (Dkt. No. 12 7.) Throughout theestages, Nowrang was
represated by Michael L. Leavitt (“Trial Counsel”). (Dkt. No. %5, 7.)

In January 2013, Nowrangaving retaineshew cainsel, appealed his conviction to the
Appellate Division of thdNew York Supreme Court, First Judicial Departmehe(“Appellate
Division”). (Dkt. No. 12-2.) On appeal, Nowrang arguieat (1) Trial Counsel had afforded
him constitutionally ineffectivassistancg(2) the jury’s verdicthad been inadequately supported
by, or against the weight dahe evidence; and (3) the admission of hearsay evidence &tilial
deprived him of his right to due process. (Dkt. No. 12-2 ath¢ Appellate Divisioraffirmed,

concluding that Nowrang’s ineffectivassistance claim was unreviewable on direct appeal and

18 Robert Yee, a medical legal investigator in New York City’s Office of thigiC
Medical Examiner, testified that it is “not too difficult” to disarticulate a human bogiyéin the
proper tools—“[s]Jomething thin and something very sharp”—though he observed that the
disarticulation in this case had been performed espgtsillfully.” ( Tr. 85:23-86:12, 96:1-8,
100:2-10.)

11



that his other claims lacked mefft.People v. Nowrang, 992 N.Y.S.2d 407 (App. Div. 1st Dep't
2014). Nowrang then unsuccessfully applied for leaveppeal the Appellate Division’s ruling
to the New York Court of Appeals?eople v. Nowrang, 25 N.Y.3d 1168 (2015).

His appellateoptions exhausted, Nowrangxtsought posjudgment relieby filing an
August 20, 2015 motion in Bronx Supreme Court to vacate his judgment of conviction pursuant
to New York Criminal Procedure Law § 440.10. (Dkt. No. 12-5.) In support of this motion,
Nowrangonce again argued that Trial Counsel had been constitutionally ineffedtive Tlie
court denied Nowrang’s motion on November 10, 2015, concluding that Trial Counsel had
“exhibited a complete familiarity with the facts of [Nowrang'’s] case and tlegagt principles
of evidentiary, substantive and procedural law” and“bathpetently represented [Nowrang]
during each stage of the pretrial and trial proceedings.” (Dkt. No. 12-7 at 10-11.) On
January21, 2016, the Appellate Division denied leave to appeal. (Dkt. No. 12-8.)

Soon thereafter, Nowrang learned that a statement Trial Counsel had mad#idaain a
filed in opposition to Nowrang’s initial post-judgment motion had been false. Consequently, on
October 14, 2016, Nowrang filed a motion in Bronx Supreme Court to renew and reargue his
postjudgment motion (Dkt. No. 12-9.) In a December 15, 2016 opinion, the court granted
Nowrang’smotion to reargue buteclined to vacatBlowrang’sconviction, holding thatrial
Counsel’s &lse statement danotinfluencedits earlier determination th&towranghad received
effective assistanoaf counsel. (Dkt. No. 12-12t 6)

Thestate proceedings having run their couddywranghas now turned to federal court.

On February 10, 2017, he filed a petition for a writ of habeas corpus pursuant to 28 U.S.C.

19The Appellate Division held in the alternative that Navgdad “received effective
assistance under the state and federal standards” to the extent the existohgeenitted
review. Peoplev. Nowrang, 992 N.Y.S.2d 407 (App. Div. 1st Dep’'t 2014).

12



8§ 2254 asserting a single ground for relief: that the New Yotktsounreasonably rejected his
ineffectiveassistance claim(Dkt. No. 1.) This Court ordered a response (Dkt. No. 5), and the
Office of the Bronx County District Attorngyhe “State”) filed itsopposition taNowrang'’s
habeagetition on December 20, 2017 (Dkt. Nos. 12-13).

. Legal Standard

Nowrang seeks relief from custody imposed asrssequencef a statecourt judgment,
andthe ineffectiveassistancelaim he now advances wasnsidered and rejected ore thnerits
by the New York courts. Accordingly, Nowramgay prevail only if he shows that the state
courts’ adjudicatiorof thatclaim “resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as detebyithedSupreme
Court of theUnited States” or “a decision that was based on an unreasonable determination of
the facts in light of the evidence presentethe State court proceeding.” 28 U.S.C. § 2254(d).
In other words, Nowrang must show that the New York courts’ rejectiors @bhstitutional
claim was “so lacking in justification that there was an error well uratsdsind comprehended
in existing law beyond any possibility for fairminded disagreemewioods v. Etherton, 136 S.
Ct. 1149, 1151 (2016) (quotinihite v. Woodall, 572 U.S. 415, 420 (2014)).

In Nowrang’s case, moreover, this Court’s review is “doubly deferenithl(fjuoting
Cullen v. Pinholster, 563 U.S. 170, 190 (2011)), because in assessing Nowrang’s underlying
ineffectiveassistancelaim, the New York coud were required ttpresume(]” that Trial
Counsel “rendered adequate assistance and made all significant decidiensxertise of
reasonable professional judgment]’ (quotingBurt v. Titlow, 571 U.S. 12, 22 (20)8 To
succeed okhis ineffectiveassistance clainafter all, Nowrangneededo convince the state
courts(1) thatTrial Counsel’'sperformance fell below an objective standard of “reasonableness

under prevailing professional norm§tickland v. Washington, 466 U.S. 668, 688 (1984),

13



notwithstanding a “presumption that, under the circumstances, [Trial Cojicsalienged
actior[s] ‘might be considered sound trial strategyd’ at 689 (quotindviichel v. Louisiana, 350
U.S. 91, 101 (195%, and (2) that there was “a reasdegtrobability that, but for counsel’s
unprofessional errors, the result of {tr@&al] would have been differefitid. at 694.

Ultimately, then,this Court can grant the requested reatiefy if Nowrang establishes
“beyond any possibility for fairmindedshgreement,Woods, 136 S. Ct. at 1151 (quotinghite,
572 U.S. at 42 that Trial Counsel’s litigation decisions could not have been made “in the
exercise of reasonable professional judgmaedt,(quotingBurt, 572 U.S. at 22), and thiiere
is a reasnable probability that those unreasonable decisions tippedtitnateverdict
IIl.  Discussion

Broadly speaking, Nowrargrgues here, as he did in statecourt proceedings, that
Trial Counsel fell short iiour principalways First,Nowrangargues that Tal Counsel
mishandled jury selectionPét. Memoat28-30.) Next, he argues that Trial Counsel conducted
inadequate crossxamination of th&tate’switnesses. Fet. Memoat 31+33.) Third, he argues
that Trial Counsel failed to objetd the introduction of improper testimony and other evidence
at trial. Pet. Memoat 33-38.) Finally, he argues thatial Counsel failed to move for a trial
order of dismissal following the close of tBeate’scase?® (Pet. Memoat 38.)

In consideing these arguments, this Court does not write on a clean slate. The Bronx

Supreme Couyiafter all, has alreadygjected each of them in arriving at its ultimate conclusion

20 pointing to the circumstantial nature of the case againstand to certain gaps in the
State’s evidence, Nowrang furtheaintains thafrial Counsel’s supposed deficienciesre
prejudigal. (Pet. Memoat 39-43.) But because this Court concludes, as explained below, that
the state courts reasonably h#idt Trial Counsel rendered constitutionally adequate assistance,
this Court has no occasion to reach questions of prejudice that the state courts negr@mopine
See Wilsonv. Slers, 138 S. Ct. 1188, 1192 (2018) (requiring a federal habeas coueview[]
the specific reasons given by the state court and defer[] to those redbeysaife reasonable”).
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that,“viewing the evidence and circumstances of [Nowrang’s] case in totdliig) Counsel]

provided [Nowrang] with meaningful representationét satisfied theonstitutional standard for

efficacy. (Dkt. No. 12-7 at 10see also Dkt. No. 12-12 at 10-11.) And the Appellate Division,

in denying review without comment (Dkt. No. 12-8), presumably approved the Bronx Supreme

Court’s reasoningSee Wilson v. Sdlers, 138 S. Ct. 1188, 1192 (2018) (holding that, for habeas

purposes, a federal court should presume that an unexplained state-court opinion “duopt[s]

same reasoning” ashe last related statmurt decision that does provide a relevant rationale”).
This Court, then, asks onlyhether the state coursted reasonably itoncluding that

Trial Counsel’s performance satisfied the minimum constitutional guaraimeenducting this

inquiry, the Court considefsowrang’sfour principal arguments in turn.

A. Deficient Performance at Jury Selection

Nowrangfirst contends that Trial Counsel underperformed at thegalgetion stage,
observinghat Trial Counse$poke less and asked fewer questions of the prospective jurors than
did the prosecutonfferedcomplimentary remarks abohis adversary, aneliciteda sarcastic
comment fronone prospective jurof: (Pet. Memoat 28-30.)

The New York courtseasonably rejected these claims. As for Nowrang'’s diaain
Trial Counsel was ineffective for failing tpuestion the potential jurors more thorougtifyw
state courts reasonably héldit “counsel’s decision to [fgo] lengthy questioning of
prospective jurors was a sound tactical decision.” (Dkt. No. 12-12 #&t&yerystage of jury
selection, after allTrial Counsel received the opportunity to question the prospective jurors only

after thetrial courtand theprosecutor had alreagyobed their backgrounds and posslibses.

21 The 260-page transcript of the jury-selection proceedings begins at page 2 of Docket
Number 14-1 and runs until page 40 of Docket Number 1AsAwith the trial transcript
citations to the voir dire transcript (abbreviated “VD Tr.”) tlseoriginal’s pagnation
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As Trial Counsekxplained taone set of potential jurors, “[h]aving heard so much already,” he
saw no need to “rptow .. . ground’thathad already been covereahdso helimited his
guestions to those “not [already] asked generally/D (r. 251:6-16.)

Tellingly, Nowrangneither identifies angpecificline of questioning Trial Counsel
should have pursued nor offersanyreason tdelievethat Trial Counselacked an informed
basisfor assessing potential jurors. Indeed, Trial Counsel prpbtshtial jurors’ law
enforcement connection¥D Tr. 133:1-9) and experience with domestic violeng®(Tr.
132:4-9, 224:18-225:4), amtiade deliberatase of his peremptory challeng&4X Tr. 101:16—
18, 135:24-137:20, 228:15-231:11, 252:16-18)d to the extent Nowrantaults Trial
Counselmerely for nissing a chanc® build rapport Pet. Memoat 28), the record supports the
state courtsbbservation that Trial Counsel “addressed the prospective [jurors] on important
issues such as reasonable doubt, [Nowrang’s] lack of burden of proof and the absence of direct
evidence of [Nowrang’s] guilt.” (Dkt. No. 12-12 ats&e VD Tr. 93:24-97:3, 131:18-133:11,
222:24-225:23, 251:1-18.)

Nowrangnextclaims thatTrial Counselcomplimentedthe prosecutor” in front of the
prospective jurors. Ret. Memoat 29.) But Trial Counsel’s collegial reference to his “very
eloquent adversary” must be viewed in the context of his entire presentation, in which he
reminded the potential jurors that, despite the prosecutor’s rhetgifisal’[N]othing either of
us has said to this point or will say is evidence in this cad8d) Tr. 95:17-21.)Likewise, after

Trial Counsel told the prospective jurors that he “would buy a used car” from theyiorsee

22 Unlike McCullough v. Bennett, 317 F. Supp. 2d 112 (N.D.N.Y. 2003), which Nowrang
cites as an example of a case in which an attonasyheld to be constitutionally ineffective for
failing to adequately question prospective jurors, the instant case does not involhe¥souns
failure to follow up on a potential juror's express statement that he could not be impartialy |
event,McCullough was summarily reversedsee 143 F. App’x 379 (2d Cir. 2005).
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was careful t@wautionthem, “[N]Jo matter bw persuasive [the prosecut@s]. . . , you realize
you are the ones who have to evaluate the evidene®"T(. 131:18-23.) These statements,
and otherdike them,could very reasonably be seen as tactical attempts to cultivate an agreeable
personality before the jurors while yet encouraging them to take their milapee seriously.

Finally, Nowrang observes that Trial Counsel at one gelitit{ed] a comical and
sarcastic answer” from potential jurorRPet. Memoat 29 who, when askedvhether she had
“[a]ny lingering bitterness with mérollowing a divorce, responded, “I still like menVD Tr.
96:7-11). But the paper record offers no basis fowfdog’s characterization of the response’s
tone as “sarcastit (Pet. Memoat 29) Evenhad the response been unequivocally snide,
moreover, Trial Counsslfailureto anticipate a single juror’s reactionategitimate, if perhaps
inexpertlyworded, line of inquiry would not have remdd his performare ineffective

In sum, thestatecourts’ conclusiorthat Trial Counsel’'s performance at jury selection
satisfied constitutionatandards was not unreasonable.

B. I nsufficient Cross-Examination

Nowrang rext claims that Trial Counsel “did not make the slightest effort to challenge
the[] testimony” of Anita’s sisters, “or the testimony of any other witngsjpugh the crucible
of crossexamination.” (Pet. Memat 31.) In support of this claim, he p@mut thatross
examinatiortakes up only thirty pages of a lengthy trial transcript andTthat Counsehever
attempted to undermine the credibility of Anita’s sisters by showing that “thsiagainst the
petitioner could have tainted their testiny.” (Id.) In addition, he goes on, Trial Counsel’s
crossexamination on at least one occasion “elicited damaging testimoRgt’ Nlemoat 32.)

To be sure’perfunctory” crossexamination can be an indicator of ineffectiveness where
“the circumstances of th[e] case, viewed in their totality, reveal thaketiemse counsel . was

so completely unprepared and so uninterested in and unfamiliar with the details of the
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defendant’s case¢hat counsel’s omissions could not “arguably be considered nm&nrglo
tactics.” Peoplev. Kilstein, 571 N.Y.S.2d 781 (App. Div. 2d Dep’t 1991But despite
Nowrang’s claim that Trial Counsel “seemed totally unprepared and madgnificant points
whatsoever” during crossxamination Pet. Memoat 32), the state cois reasonably saw things
differently.

While acknowledging that TriZlounseldid “curtail” his crossexaminationsthe state
courts saw higorbearance as a strateglwice to avoid “extensive cross-examination of the
grieving family and friends of the decedent [fhratght have alienated the juty(Dkt. No.
12-12 at 8.) Nowrang responds by attemptiniiken this case tdze v. Senkowski, 321 F.3d
110 (2d Cir. 2003), in which the Second Circuit ordered an evidentiary hearingraffantive
assistance claigrounded in, among other thingsal counsel’dailure to challenge the
testimony of two sympathetic withesse= id. at 132—-33. But beyorttie fact thaEze
announced no hoiidg on the ultimate question of ineffectivendsal counsel in that casead
failed to point out a specific “key inconsistency” that would have “significantly mmide[d] the
[witnesseq trial testimony. Id. at 133. Here, Nowrang has identified no speaifattersthat
Trial Counsefailed to unearth

To the extent that Nowrang’s argument rests on the general contigraionore
aggressive questioning could have exposed Anita’s sisters’ bias against hiratelvesits
reasonably believethat it just as easily could have backfired by “result[ing] in the repetition of
damaging testimony.” (Dkt. No. 12-12 at 8psidesthe record reflects that Trial Counseéd
raisethe possibility of bias. In his opening statement, for exapthintedthatthe feelings of
Anita’s relativestoward Nowrangmay color some of the testimony that you will hear.

Sometimes familiarity breeds contempt. Maybe it even breeds a little coloratiotimobtes
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even testimony given under oath.Tr(16:16—22.) And when Nowrang'’s sistestified for the
defense about the July 3, 20@&rtyat which Nowrang heatbutted Anita and poured his drink
on her, Trial Counsel elicited testimony that Anita’s sisters were “so mad” aiaNgwhat they
refused o hear anyexplanation or to allow Anita to speak with the police on her own behalf.
(Tr. 640:16-642:21.)

Furthermore, the state coutt®k the supportable view that Trial Counstéctively
utilized whatcrossexaminatiorhe did conductto elicit numeous points that he later employed
on summation.” (Dkt. No. 12-7 at 146.) For example, Trial Counsel elicited from a testifying
medical examiner that the person who disarticulated Anita’s body likely “gesbadeal of
expertise—which Nowrang, apparently, did notTr( 125:1-8 see Tr. 608:11-612:3.)

Similarly, Trial Counsel cast doubt on the State’s theory that the disarticulation ocatthed
unlit Castle Hill Park by eliciting testimony that the culpviduld have needed “lights to identify
the appropriate joints, to make the appropriate incisio(&.. 125:9-126:7see Tr. 75:9-10)

Elsewhere, TriaCounsel established through cressminatiorthat there was nothing
unusual in the fact that Nowrang had taken the morning of Anita’s maffdeom work (Tr.
175:15-23), that a cooler discovered at the crime scene in Castle Hill Park was “cleardy” not
cooler Nowrang had purchased earlier that day581:13-20), and that the pair of shorts found
at the Story Avenue house following Anita’s murder had no stains on he28@:19-24).
Furthermorewhen questioning Kamla Gokhul, the neighbor who claimed to have seen Anita’s
car leave the Story Avenue house around 4:30 on the mornikgtafs death, Trial Counsel
sought to impeacher credibilityby highlighting that her stated reason for being awake at that

hour was that “[i]t takes a good tvamda-half hours [for her] to get up, get [her]self ready,
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[and] makebreakfast” Tr. 410:11-14)—a point to which Trial Counsel returned in his closing
statementTr. 675:15-23).

To be sure, Trial Counsel’s cross-examination was not always successibowiang
points out, Trial Counsel's questionin§Anita’s sister, Vao, revealedhatVaro hadonceseen
bruises on Anita’srans andface. {r. 153:6—14.)But although an attorney may be ineffective
for failing to steer wide of foreseeable testimony ttatld provide “powerful and objective
corroboration” of a disputed poiahd“obliterate[]” an othewise available line of defense,
Peoplev. Cyrus, 848 N.Y.S.2d 67 (App. Div. 1st Dep’t 2007), no such blunder occurred here.
Nowrang’strial was replete with evidenad# the physicalabuse Anitasuffered Rather than
undertaking the improbable task of convincing the jury that Nowrang had nevamnitastTrial
Counsel pursued a strategyawfung that it is “an incredible and unbelievable leap fromthe
kind of domestic abuse” that Nowrang had previously coredhito strangulation,
dismemberment, disarticulation, disembowelingl't. 684:1-12.)

Thestatecourts thuseasonably rejected Nowrangententionthat Trial Counsel’s
crossexaminations exhibited levelof incompetence and unpreparednesgsable osupporting
an ineffectiveassistance claim.

C. Failureto Object

Nowrang’s next line of argument is that Trial Counsel was ineffective iforgdo object
at trialto the introduction o€ertain testimony andther evidence.

As an initial matter, Nowrang points to the “astonishing fact” that Trial Counked ta
“register a single objection throughout the entire triaRet( Memoat 34.) The Court agrees

that this fact is striking. As discussed below, however, Trial Counsel did engagensiex
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pretrial efforts to exclude certain eviderdeAnd, at any ratgfailure to objectioes not in and of
itself establistihat counsel’s performance was deficiefhe relevanissue rather, is whether
Trial Counsel unreasonably neglected to advance a meritorious objest@®e.g., Cox v.
Donnelly, 387 F.3d 193, 198 (2d Cir. 2004) (findiogunsel ineffective for unreasonably failing
to object to a jury instruction that “contravened [a] longstanding holding” of the iIBapteurt);
Mason v. Scully, 16 F.3d 38, 44 (2d Cir. 1994) (finding counsel ineffective for unreasonably
failing to object to an “obvious[] . . . impropriety” on the part of the prosecution). The Court
therefore turns to Nowrang’s specific contentions.

First, Nowrangargues that Trial Counsel failed to objezthe “massive amounts of out-
of-court statements” th8tateintroduced at trial. Ret. Memoat 33.) But Nowrangdentifiesno
specific hearsay evidence that veabnitted despite beingshe contends, “inadmissible and
prejudicial.” (d.) Moreover he misrepresents the record. Prior to trial, Trial Coutidel
indeed invoke hearsay rules as justification for seeking the exclusadintestimony about
Nowrang’s physical abuse of Anitayith the exception of those matters physically observed” or
those matters memorializéal a contemporaneous official document. (Dkt. No. 14 at 44:14—
45:19.) Indeed although the trial court for the most pegfectedTrial Counsel’s pretrial hearsay
objections, Trial Counsalucceedeth his “most strenuous objection” to the admission of
hearsayestimony that would have offered the potentially prejudicial specifittseo$exual

demands Nowrang had made of Anita. (Dkt. No. 14 at 53:7-55:16.)

23 In addition to challenging the hearsay and photographic evidence discussed below,
Trial Counsel sought to exclude the statements Nowrang made to DetectivatGnanNYPD
precinct ofice on the day of Anita’s death. (Dkt. No. 14 at 24:25-25:21.)
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Thestatecourts reasonably concluded that Trial Counsel acted strategically by migclini
to reiterate his unsuccessful hears&jections at triaf* and byinstead seeking to mitigate the
potential damage of the admitted testimony by requesting that the trial court giveythe jur
limiting instructions (Dkt. No. 12-7at 16-19, see Tr. 81:12-24, 228:2—-229:1, 453:25-456:9.)
To be sure, Nowrang believes that the instructions the trial court initialgvgere
insufficiently clear. (Pet. Memo. at 3334.) But Trial Counsel proactively identified that
potential problem and made the reasonable strategic chameguest that the trial court clarify
the instructions during the final jury charge rather than disruptiegrial’s flowwith an
immediate clarification.(Tr. 457:10-20).

SecondNowrangclaims thaflrial Counsefailed to objecto the introduction of
“horrific” photographs of Anita’s remainsPét. Memoat 34-35) Here, too, Nowrang neglects
the pretrial record Arguing at a pretrial hearinthat the jury could be led “to appreciate the
significance of [Anita’s] wounds, disarticulation, cuts, without the need of &cteding . . .
extremely inflammatory photgsTrial Counsel offeredo stipulateto the postmorterfocationof
Anita’s body @rtsin order to avoid the introduction of crime-scene and autopsy photographs.
(Dkt. No. 14 at 60:19-23, 62:14-19The State, howevedeclined to accept Trial Counsel's
proposed stipulation (Dkt. No. 14 at 62:24—63:1), tedtrial court expressedegticism about

Trial Counsel’s efforts to exclude the photographs, saying, “[T]o the exdtantygument is

24 Nowrang also briefly faults Trial Counsel for “conced[ing] the admilitsibof certain
hearsay testimonyPgt. Memoat 33) that the prosecution acknowledged might, on “a cold
reading of the record,” appear to have exceeded the bounds of the court’sgutetissibility
ruling (Tr. 178:19-179:3). But Nowrang offers no reason thatstate courts were unreasonable
in concluding that Trial Counsedfter “carefully listening to the evidence as was elicited both on
direct and cross examination,” properly determitied the testimony at issue was in fact
coveredby the pretrial ruling and that a curative instruction would “satisfy angnpiad
problems” the testimony might causé.r.(179:22-180:9.)
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who needs photographs, the law of New York State seems to be they are appropieton or
establish relevant matters” (Dkt. No. 14 at 61:19-22).

Therecord, then, bears out tetatecourts reasonable conclusiahatTrial Counsel
thereafter acted strategicaitydirecting his energies toward working with the State to “curtail[]
the use of crime scene and autopsy photographs to the minimum necessary fiaatparguing
a likely “futile” course of “[c]ontinuous objection.” (Dkt. No. 12-7 at 2After discussions
with the StatgTr. 32:11-19), Trial Counsel acceded to the admission of six Goaee
photographs from Castle Hill Park thatreesufficiently anodyne to foreclose “any possible
claim of undue shock value or gruesome[nesEi” {48:2—-13), as well as four photographs from
Ferry Point Park, one of which “show[ed] nothing,” two of whigkére “essentially long views
of the [body] parts,” and only one of which was a “closer photogr&plfTt. 25:24-26:25).

And out of sixtyseven available autopghotographs, Trial Counsel consented to the admission
of six thatwere ‘a little bit unpleasant in some respefisit] not nearly as unpleasarts some
of the otherg® (Tr. 46222-463:25.)

Third, Nowrang argues that Trial Counsel should have objectéddie’s testimony that
the value of the Story Avenue house apprecibie®420,000during the time Anita lived there
(Tr. 193:23-194:6) and to Detective Dingrigatestimonythatstrangulation is a relatively clean

and quiet murder method and tlaagarbage bagould bea “substitute . . for a body bag in

25 Trial Counsel also consented to the admission of two photographs from the sea wall in
QueensvhereAnita’s torso was reaeered {r. 111:12-113:24), as well as three plypéphs of
the thigh discovered at the Throgs Neck Bridge {20:3-121:17).

26 Nowrang also contends that Trial Counsel was ineffective for failing test@
limiting instruction to mitigate the prejudicial impact of the photograpRgt. Memoat 35)
Trial Counsel, though, very well could have concluded that such an instruction would not have
been worth the undue attention it might have drawn to the photogrgaingedlarly given that
the trial court would ultimately instruct the jury rtotbe “influenced in any way by bias or
prejudice or sympath¥y (Tr. 723:17-22.)
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terms of transporting a bodyTK. 277:7-12, 282:15). Accordingto Nowrang, this testimony
was improper because thespectivevitnessesvere notexperts “in the appraisal of real estate”
(Pet. Memoat 35) or “the neatest way to kill a person and the handiest way to dispose of a
body” (Pet. Memoat 37).

As for Angie’s testimonythestate courtseasonably concluded thabunsel’s failure to
object was not so egregious as to amount to ineffectiveness,” givéththaale of the home
would have inevitably generated some financial gain” and‘th@texact value” othat gair—
even if improperly introducedwas scarcely relevan{Dkt. No. 12-7 at 23.) And as for
Detective Dingman'’s testimonthestate courtseasonably concluded that Trial Counsel had no
basis for objection, given that the detective in feas “qudified as an expert in [the] field of
crime scene investigation” and so wagsalified to testify about strangulation as a method of
homicide and the disposal of a human bodyd.; Gee also Tr. 240:17-242:8.)

Fourth, Nowrang faults Trial Counsel forlfag to challenge two courtroom
demonstrations that, in Nowrang’s view, were unduly prejudicial and “almost suvalg have
[been] precluded” upon objectionP€t. Memoat 3738.) In the first demonstratiotihe State
askedLeon, Nowrangs son, to phgically demonstratéor the jurythe position in which he
found his father when he walked in on his parents’ June 18, [#8ff6om altercatian(Tr.
329:13-330:15.) In the second demonstration, the State ms&didal examiner Dr. Kappea
sit silently for three minuteas anllustration of the length of time it would take a victim to die
from strangulation (Tr. 511:6-18.)

The state courtowever, reasonably concluded that these demonstrations were properly
admissibleand that Trial Counsel was therefore not ineffective for failing to objedit. .

12-7 at 24.) New York’s high court, after all, has noted that “demonstrations in theoourt
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are not lightly to be rejected when they would play a positive and helpful role in the
ascertainment of truth.Peoplev. Acevedo, 40 N.Y.2d 701, 704 (1976). Here, the state courts
determinedhat the incourt demonstrations played such a role, findivgreenactment of the
fight—which involved choking and hair-pulling“relevant in light of [Dr. Kappen’s] testimony
that the victim died in a strikingly similavay,” and finding Dr. Kappen'’s three minutes of
silence illustrative of “the intensity and singt@nded determination of Anita’s killer, which, of
course[,Jwas material to whether the fatal attack was randomly perpetrétg®kt. No. 127 at
24 (quoting Dkt. No. 12-6 at 34).)

Finally, Nowrangclaims that Trial Counsahould havebjected wheithe Stateasked
Nowrang’s mother,without any apparent good faith basis,” whether Nowrangexaeérience
slaughtering livestock.Pet. Memoat 38-39 see also Tr. 607:15-23.) Nowrang’s mother,
though, answered in the negative.(607:24—-608:20), and the trial court had previously
instructed the jury not to “infer a fact from the mere asking of a questionlibe¢puestions
by themselves are not evidencBk(. No. 144 (Prelim. Instructions6:20-22)?® The state
courts reasonablgoncludedhat Trial Counsel could have refrained from objecting out of a
strategiadesire to avoid giving the jury the impression that Nowrang had something to hide.

(Dkt. No. 12-7 at 22.)

27 Of course, not every reenactment is reasonably deemed admissible. Nowasing ci
Peoplev. Feuer, 782 N.Y.S.2d 858 (App. Div. 2d Dep’'t 2004), for example, for the proposition
thatthe prejudicial nature of a “courtroom eaactment of [a] defendas altercation with [his]
victim” can outweigh its probative valuePdt. Memoat 38.) InFeuer, however, the
prosecution had askéke defendant himself to reenact a murder in front of the jury. Nothing so
blatantly prejudicial occurred here.

28 Contrary to Nowrang’s suggestion (Pet. Memo. at 3@)circumstances here are
unlike those irPeople v. Peterson, 468 N.Y.S.2d 955 (App. Div. 4thep’t 1983), where, during
the prosecution’s summation, defense counsel failed to object to baseless assaotibiise
defendant’s criminal history.
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All told, Nowrang has failed to establish tltatvas unreasonable for the state courts to
concludethat Trial Counsekould have beestrategicallydeclining tosupplement his pretrial
effortswith likely futile and potentiallydisruptive objections during trial.

D. Failureto Movefor aTrial Order of Dismissal

Nowrang’s final contention is that Trial Counsel was ineffective for fatilngiove for a
trial order of dismissal at the conclusion of 8tate’scase. (Pet. Memat 38.) Trial Counsel,
however,did move for such an order, althoughwaitedto do so untithe close of all the
evidence—a juncture at whiclamore defendarfriendly standard would appf?. (Tr. 593:12—
594:25 seealso Tr. 665:10-16.) Te state courthhusreasonably hellowrang’sclaim to be
“refuted by the trial recort! (Dkt. No. 12-7 at 24-25.)

V. Conclusion

For the foregoing reasons, Nowrang’s petition for a writ of habeas cgrpENIED.

The Court certifies under 28 U.S.C. § 1915(a)(3) that any appeal from this opinion and
order would not be taken in good faith and therefore déniesma pauperis status for the
purpose of an qgeal.

The Clerk ofCourt is directed to close this case

SO ORDERED.

Dated:December 282018

New York, New York /W(/,

V J. PAUL OETKEN
United States District Judge

29 Nowrang vagely contends that Trial Counsel failed to argue this motion adequately
(Pet. Memoat 38), but he identifies no specific matters th&lTCounsel failed to raise.
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