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Appellant Lehman Brothers Special Feang Inc. (‘LBSF”) appeals the Bankruptcy
Court’'s Memorandum Decision (“Opinion'lp re Lehman Bros. Holdings InG53 B.R. 476
(Bankr S.D.N.Y. 2016)granting Noteholder Defendants-Appellees’ omnibus motion to dismiss
Counts | through XIX of the Fourth Amended Cdaipt (the “Complaint”) in this adversary
proceeding. The BankruptcyoGrt's decision is affirmed.

l. BACKGROUND

Familiarity with the facts and procedural history is assumed. The following facts are

taken from the Complaint and the contracts irdetitereto, and are aquted as true for the

purpose of this appeal, and all inferencesdaaevn in favor of LBSF, the Plaintiff and non-
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moving party below.See Littlejohn v. City of New York95 F.3d 297, 306-07 (2d Cir. 2015).
The facts are summarized below only as necessary to resolve the issues on appeal.

At issue in this case arerfg-four synthetic collatetezed debt obligation (“CDO”)
transactions (the “Transactions”) that LBSF and its affiliates (“Lehman”) structured, negotiated,
and marketed. In each Transaction, Lehmarbbsied a special purposehicle (the “Issuer”)
that marketed notes issued to investors ‘(faeholders”) pursuartb indenture or trust
agreements. The Issuer used the proceeds frematies to acquire certdiquid investments to
serve as collateral (the “Collateral”). Each Issalso entered into one orore swap agreements
with LBSF, whereby the Issuer sold LBSF cremidtection against the fiilt of certain third-
party reference entities. LBSF made regular paymto the Issuer, which the Issuer used to
supplement periodic interest payments madeed\oteholders. If the reference entities
experienced certain “Credit Evsiwhile the swap agreement sven effect, the Issuer could
owe LBSF payment from the Collateral.

The Collateral was held in trust by a trustee or similar financial agent (“Trustee”)
pursuant to an indenture, a trdgeed, or a trust agreement. The Trustee held a lien on the
Collateral for the benefit of all secured parties, primarily the Noteholders and L&8%®F,
controlled certain of the Issuer’s rights unttex Transaction documents. In each of these
Transactions, LBSF and the Noteholders heldmeting interests in the Collateral. The
Transaction documents include provisions tietermine the priority of payment upon a
distribution of proceeds from the liquidation oét@ollateral after the temination of the swap

(the “Priority Provisions”).

1In addition to the Noteholders and LBSF, sedwparties for a Transtion typically included
the Trustees themselves and spedifproviders of admistrative, custodial or similar services.
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In each Transaction, the swagsd issuances to noteholders were documented separately,
though each swap and indenture that form path@tame Transaction makes reference to the
other. If an event of defauliccurs under an indenture, thei3tees are entitled to issue an
enforcement notice (“Termination Notice”), which accelerates payment due on the notes and
triggers an early termination of the swapghile a Termination Notice terminates the swap, it
does not terminate the indenture. After issuing a Termination Notice, the Trustee is permitted,
but not required, to liquidateaiCollateral. If the Trustee liquidates the Collateral and
distributes the proceeds, the Trustee is requoedake distributions according to the payment
priority order applicable undé¢he Priority Provisions.

Each swap was documented with an ISMaster Agreement, schedules, and a
confirmation. The schedule to the ISDA Masdg@reement provides the method for calculating
any termination payment due following an edadymination date upon the occurrence of an
“Event of Default” (as defined in the swap) éyher LBSF or the Issuer. A party whose swap
position has value at the time of termipatis considered “in-the-money.”

The Transaction documents provided that any distributions made by the Trustee were to
be made in accordance with the Priority Provisions. Under the Priority Provisions, LBSF held
payment priority for a termination paynteahead of the Noteholders under certain
circumstances, while in other circumstances Nb&eholders held payment priority over LBSF.

In an early termination, the Priority Provisions directed payment of the Collateral proceeds to the
non-defaulting party first. If a Transaction wasminated early due to an Issuer default and

LBSF was in-the-money, LBSF had a prioritgioh over the Noteholders for a termination

payment from Collateral proceeds. On theeothand, if terminated early due to an LBSF

default, including if LBSF or its ultimate parecompany Lehman Brothers Holdings Inc.



(“LBHI”) filed a bankruptcy case, the Issueould unwind the Trasaction and repay the
Noteholders before LBSF.

LBHI filed for bankruptcy on Septemb&b, 2008, triggering an Event of Default
whereby LBSF was the defaulting party underswap for each Transaction. LBSF filed its
bankruptcy petition on October 3008. In each Transaction, ttssuer, through the Trustee,
designated an Early Termination Date under the swaps and delivered Termination Notices,
terminating the swaps and accelerating thewarhdue on the notes. The Trustees then
liquidated the Collateral and diditited the proceeds pursuant to the Priority Provisions. The
Trustees prioritized the Noteholdeabove LBSF because the earlyrtimations resulted from an
Event of Default and LBSF was the defaulting party. The proceeds of the liquidation of the
Collateral were insufficient to make any pagmhto LBSF after proceeds were paid to the
Noteholders.

I. SUMMARY OF THE OPINION

The Complaint alleges that the Priority Provisions are unenforcigmloldéactoclauses
because they modify a debtor’s contractugltrisolely due to a bankruptcy filing, violating
sections 365(e)(1), 541(c)(1)(Bhd 363(l) of the Bankruptcy Codd he Complaint also alleges
that any attempt to modify its payment prigwiolates the automatic stay, 11 U.S.C. §
362(a)(3), because such an attempt impropedks to exercise control over the property of
LBSF’s estate. The Complaint asserts additicleams under the Bamiptcy Code and New
York law in connection with thpurported modification of its payent priority. Counts | — XI|
bring claims under the Bankruptcy Code, amai@s XllI through XIX brhg claims under state

law.



The Opinion dismisses Counts | through XdkKthe Complaint for failure to state a
claim?2 The ruling on the bankruptcy law claims sesh three independebases. First, the
Opinion groups the Transactioimso two categories:Type 1” and “Type 2” Transactions. The
Opinion finds that the Priority Provisions iretfive Type 1 Transaans modified LBSF’s rights
due to the filing of its bankruptcy case and thereforeps@factoclauses. Based on different
contractual language, the Opinion finds that T§pEransactions did nobhodify LBSF’s rights
due to its bankruptcy case, and therefore argosotfactoclauses. The Complaint thus fails to
state a claim as to Type 2 Transactions.

Second, the Opinion finds in the alternativatteven though the rity Provisions in
the Type 2 Transactions apeso factoclauses, any modification of LI~'s rights took place at
the time of early termination. Because the prohibitiongpso factoclauses only invalidate
modifications of rights that occafter the filing of a bankruptcy case, such prohibitions did not
apply to Transactions whose early termioatpreceded LBSF’s bankruptcy. The Complaint
thus fails to state a claim as to Transactibias were terminated prior to LBSF’s filing for
bankruptcy, which happened to include all to of the Type 2 Transactions.

Third, the Opinion reasons that eviethe Priority Provisions argso factoclauses, they
are nonetheless enforceable bec&.560 of the Bankruptcy Codegwides a safe harbor for the
termination and liquidation of swap agreementempting them from the Bankruptcy Code’s

ipso factoprohibitions.

2|n addition to the Counts asserted agaidestendants-Appelleesith respect to all
Transactions, in Counts XX-XXVLBSF asserted breach of catt claims involving specific
Transactions. The Opinion does not addres®tbesnts, which are thus not subject to the
current appeal.



The Opinion also dismisses LBSF’s state law claims because the distributions at issue

were not improper, nor was LBSF deprivadany property or @ntractual right.
[I. STANDARD

An appellate court reviewde novaa grant of a motion to dismis®eutsche Bank Nat'l
Trust Co. v. Quicken Loans In810 F.3d 861, 865 (2d Cir. 2015)ee also In re Charter
Commc'ns, In¢.691 F.3d 476, 483 (2d Cir. 2012) (when reviewing a bankruptcy court’s
decision, the district court reviews legal conclusions de novo).

Federal Rule of Bankruptcy Procedure 70124)ich incorporates Federal Rule of Civil
Procedure 12(b)(6), permits a bankruptcy court to dismiss an adversary proceeding if a plaintiff's
complaint fails to state a claim upon which rehedy be granted. On a motion to dismiss, a
court accepts as true all well-pleaded factualaltions and draws all reasonable inferences in
favor of the non-moving partyi;rs. of Upstate N.Y. Eng’rs Reion Fund v. Ivy Asset Mgmg43
F.3d 561, 566 (2d Cir. 2016), but gives “no effeectkegal conclusions couched as factual
allegations,”Stadnick v. Vivint Solar, Inc861 F.3d 31, 35 (2d Cir. 2017). To withstand a
motion to dismiss, a pleading “must contain suffitictual matter, acceptes true, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|\550 U.S. 544, 570 (2007)). Kfeadbare recitals of the
elements of a cause of action, supported byeroenclusory statements, do not sufficéd”

In deciding a Rule 12(b)(6) motion, the court may not consider evidence proffered by a
party. The court is limited to veewing the complaint, any documis attached to that pleading
or incorporated in it by reference, any documétavily relied upon by the complaint as to their

“terms and effect” and which are therefore ingdo the plaintiff's diegations even if not



explicitly incorporated by reference, and fastsvhich the court may take judicial notic&oel
v. Bunge, Ltd.820 F.3d 554, 559 (2d Cir. 2016).
V. DISCUSSION

The Bankruptcy Court correctly determintbat the safe harbor provision for swap
agreements under Section 560 af Bankruptcy Code protects testributions of the Collateral
under the Priority Provisions. The Bankruptcy G@lso correctly concluded that the state law
claims fail as a matter of law, primarily beis& the Priority Proviens do not violate the
Bankruptcy Code. Thus, the Opinion’s dissal of LBSF’'s Countksthrough XlI under the
Bankruptcy Code and Counts XllI to Xlunder state law is affirmed.

A. The Section 560 Safe Harbor and th Federal Bankruptcy Claims

1. The Section 560 Safe Harbor

Under the Bankruptcy Codgso factoclauses -- contract prons that modify the
rights of the debtor due to fiig for bankruptcy -- are generalipenforceable. Section 365(e) of
the Code provides:

an executory contract . . . of the deltmay not be terminated or modified, and

any right or obligation undesuch contract . . . may not be terminated or modified,

at any time after the commencement @& tlase solely because of a provision in

such contract . . . that is conditioned . . . the commencement of a case under

this title[.]
11 U.S.C. § 365(e)(1).

Section 541 also adttively invalidategpso factoclauses by providinthat a debtor’s
interest in property

becomes property of the estate notwithstanding any provision in an

agreement, transfer instrument, or laggble nonbankruptcy law . . . that is

conditioned on . . . the commencemenaaiase under this title . . . and that

effects or gives an option &dfect a forfeiture, modifiation, or termination of the
debtor's interest in property.



11 U.S.C. § 541(c)(1).

Finally, 8 363(l) preserves the right of thediee or a bankruptcyasl to use property of
the estate for the bankruptcy estate

notwithstanding any provision in a contragtiease, or applicable law that is

conditioned . . . on the commencemenaaiase under this title concerning the

debtor . . . and that effects, or givesamtion to effect, a forfeiture, modification,

or termination of the debtoristerest in such property.

11 U.S.C. § 363(l).

Citing these statutory requirements, the Complalleges that the Priority Provisions are
unenforceablgso factoprovisions because they downgradeSEBs right to collect from the
proceeds of the Collateral agesult of LBHI's or LEBF’s filing for bankruptcy.

Section 560 of the Code provides a safe hapbotecting a swap piécipant’s right to
unwind a swap transach pursuant to aipso factoclause that otherwise would be
unenforceable. The provision states:

The exercise of any contractual right of any swap participant or financial

participant to cause the liquidation, tenation, or acceleration of one or more

swap agreements because of a conditicdh@kind specifieth section 365(e)(1)

of this title . . . shall nibbe stayed, avoided, or otiagse limited by operation of

any provision of this title or by order afcourt . . . in any proceeding under this

title.

11 U.S.C. § 560. Assuming thtée Priority Provisions arn@so factoclauses, they are protected
by the § 560 safe harbor.

In interpreting § 560, the Court bears imohfundamental prinpies of statutory
interpretation. “As in any statuty construction case, we start,aofurse, with the statutory text,
and proceed from the understanding that unldssrwise defined, statutory terms are generally

interpreted in accordance witheir ordinary meaning.’Sebelius v. Cloes69 U.S. 369, 376

(2013) (internal quotation marks omitted).téfitory language cannbg construed in a



vacuum. It is a fundamental canon of statutangstruction that the wordsd a statute must be

read in their context and witlhview to their place in ghoverall statutory schemeS3turgeon v.

Frost, 136 S. Ct. 1061, 1070 (2016) (internal quotation marks omitted). Where a statute’s text is
“ambiguous and [its] structure fails to remove dmebiguity, we turn to legislative history.”
Marblegate Asset Mgmt., LLC v. Educ. Mgmt. Fin. Ca8g6 F.3d 1, 8 (2d Cir. 2017).

As confirmed by the legislative history, tharpose of § 560 is to protect securities
markets from the disruptive effedthat unwinding swap transactiansbankruptcy would cause.
See Whyte v. Barclays Bank R1494 B.R. 196, 200 (S.D.N.Y. 2013¥fd, 644 F. App’x 60
(2d Cir. 2016) (analyzing the purpose of 1BIE. § 546(g), another safe harbor for swap
agreements enacted in the same legislation as §156@)Bd. of Directors of Compania Gen. de
Combustibles S.A269 B.R. 104, 113 (Bankr. S.D.N.Y. 20ql) enacting thswap transaction
provisions of the Bankruptcy Code, Congress “seeking to ensure access to the swap market
for United States borrowers and stabilize United States domestic mark#tsifty, Oil Co. v.
Bank of Am. Nat. Tr. & Sav. Ass322 F.3d 1039, 1050 (9th Cir. 20q3)he legislative history
of the Swap Amendments plainly reveals tBahgress recognized tigeowing importance of
interest rate swaps and soughimmunize the swap market from the legal risks of
bankruptcy.”).

In 1990, Congress introduced the § 560 safbdran a bill intended “to ensure that the
swap and forward contract financial markets aot destabilized by gertainties regarding the
treatment of their financial instruments unttes Bankruptcy Code,” IR. Rep. N0.101-484, at 1
(1990), and to address “concerns regaydolatility in the swap marketjd. at 2-3;accord 136
Cong. Rec. H2281, 2283 (May 15, 1990) (remarkReyb. Fish) (“The swap market serves

essential functions today — inicling reducing vulnerability tBuctuations in exchange and



interest rates. Explicit Bankruptcy Code references to swap agreements will remove ambiguities
that undermine the swap market.”); 136 Cdrgc. S7535 (1990) (remarks of Sen. DeConcini)
(“The effect of the swap provisions will be taopide certainty for swap transactions and thereby
stabilize domestic markets by allowing teems of the swap agreement to apply
notwithstanding the bankruptcy filing.”)The Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005, Pub. L. No. 109-8, 11atSP3 (2005), again amended the Bankruptcy
Code to further expand the prdiea of swap participants bgdopting an “extremely broad”
definition of swap agreements to “protec[] counterparties to these agreements.te Nat'l
Gas Distributors, LLC556 F.3d 247, 253 (4th Cir. 2009).
2. Application of § 560 to this Case

As stated above, the 8 safe harbor provides:

The exercise of any contractual right of any swap participant or financial

participant to cause the liquidation, tenation, or acceleration of one or more

swap agreements because of a conditich@kind specifiedh section 365(e)(1)

of this title . . . shall nibbe stayed, avoided, or otiagse limited by operation of

any provision of this title or by order afcourt . . . in any proceeding under this

title.
Bearing in mind the provision’s ppwse of protecting the financialarkets from uncertainty due
to the risk of swap agreements not being honordxnkruptcy, the most sensible literal reading
of 8 560 applies to the distributioasissue in this case. Enforg the Priority Provisions was
the “exercise of [a] contractual right . . . to sauhe liquidation [or] t@nination” of the swap
component of each Transaction. And even thagbal enforcement of the Priority Provisions

fell on Trustees as agents of the Issuersh @nforcement was nonetheless a right “of” the

Issuers, who are “swap paipants” under the safe harbor.

10



i. Definition of “Liquidation” or “Termination”

Section 560 protects “the exercise of aoptcactual right . . . teause the liquidation
[or] termination” of a swap agreement. Thettef the Bankruptcy Codsafe harbors must be
interpreted based on their plain meaning, subjegttorthe limitationgpresent in the express
language of the relevant provisio8ee, e.gIn re Bernard L. Madoff Inv. Sec. LL.€73 F.3d
411, 421-22 (2d Cir. 2014) (rejecting a Ponzi schereeption to the safe harbor of § 546(e),
finding that Ponzi scheme payments were nfadeonnection with” a seurities contract under
the meaning of the provision even if thesgmants were not required by the contract).

The Code does not define “liquidation,” Begjal, financial and general dictionaries
define “liquidate” to mean bringg an undertaking to an end angipg or distributing its assets.
For example, Black’s Law Dictionary offers six definitions of “liquidate”:

1. To settle (an obligation) by paymentather adjustment; to extinguish (a debt).

2. To ascertain the precise amount of (debt, damages, etc.) by litigation or

agreement3. To determine the liabilities and diftute the assets of (an entity),

esp. in bankruptcy or dissolutiof.To convert (a nonliquid asset) into caSh.

To wind up the affairs of (a corporation, business, dicSlang To get rid of (a

person), esp. by killing.

Liquidate Black’s Law Dictionary (10th ed. 2014). llA&f these definitiongxcept the last one
sensibly apply to the liquidation of a swapegment. Similarly, Merriam-Webster defines
“liquidate” as:

1 a(1) : to determine by agreementluy litigation the precise amount of

(indebtedness, damages, or accounts) {@petermine the liabilities . . . and

apportion assets toward dsrging the indebtedness bf; to settle (a debt) by

payment or other settlement. . .

2 archaic: to make clear

3: to do away with especially by killing . . .

4 : to convert (assets) into cash . . .

Liguidate Merriam-Webster.com, https://www.merriamebster.com/dictionary/liquidate (last

visited Mar. 7, 2018). Again, alese definitions except definition 3 potentially apply to swap
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agreements. In the context of this case, thspheaning of liquidateeans to bring the swap
agreement to an end by distributing the Coltkdtpursuant to the Priority Provisions.

LBSF asserts that the word “liquitian” as used in 8 560 means only taculationof
amounts owed upon termination of a swap, and doesiclate the actual dbursement of those
amounts under the Priority Provisions. LBSF therefore concludes ¢hdisthibution of funds
under the Priority Provisions was not an exeroise right to cause th#iquidation, termination,
or acceleration” of a swap agreement protected by 8§ 560.

LBSF's interpretation is unpersuasive besmil is limited to one definition of
“liquidation” to the exclusion of others that are maditting in this context. In analyzing the text
of a statute, courts “look tooth the language itself and theesjic context in which that
language is used.Merit Management Group, LP v. FTI Consulting, |Irik38 S. Ct. 883, 893
(2018). LBSF'’s interpretation is rejected becatisebased on an imgretation of the term
“liquidation” in the contekof an “unliquidated” -i.e., uncalculated -- claim or amount, or in
terms of converting an illiquid asset to casid aot in the context dhe liquidation of an
agreement, specifically a swap agreementt tB&i1§ 560 safe harbor is not concerned with
unliquidated or unascertained amounts anchdexl to ascertain them. Rather, § 560 is
concerned with bringing swap agreementarieend and distributing the collateral.

LBSF’s definition also is nonsensicadause it would nullify any protection 8§ 560
provides to swap agreements. A mere calculaifamounts owed provides no security to swap
participants if they will not bable to collect on those debtSee, e.gWhyte 494 B.R. at 199
(rejecting interpretation & 546(g) that would render it a nwijitproducing an “absurd result”).

As Bankruptcy Judge Peck explainedithigan State Housing Development Authority

v. LBSF (In re Lehman Bros. Holdings In&P2 B.R. 383 (Bankr. S.D.N.Y. 2013)Mfchigan
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Housing), “liquidation” under 8 560 can occur y‘following the liquidation methodology
specified in the swap agreementd. at 393. “Unless the act bfjuidation is performed in
accordance with some agreed method, the rightjtedate is disconnected and loses all practical
meaning.” Id. at 394. As noted in the Opinion, “hereisitlear that the Priority Provisions are
either explicitly set forth in the scheduledite ISDA Master Agreements or are incorporated
into such schedules from the Indentures.”e Bble agreed-upon method for settling the parties’
obligations under the swap is set foih the PriorityProvisions.

LBSF also asserts that the Opinion is inconsistent with prior case law. Primarily, LBSF
argues that the Opinion is inconsigtevith Judge Peck’s rulings 'lBSF v. BNY Corporate
Trustee Services Ltd. (In re Lehman Bros. Holdings, 1422 B.R. 407 (Bankr. S.D.N.Y. 2010)
(“BNY’"), andLBSF v. Ballyrock ABS CDO 2007-1 Ltd. (In re Lehman Bros. Holdings #%2)
B.R. 31 (Bankr. S.D.N.Y. 2011)BallyrocK’). In those cases, Judge Peck ruled that the safe
harbors did not protectehpriority provisions at issu€el his argument is unavailing, first,
because the cases LBSF relies omatecontrolling authority. SeconBNYis distinguishable
because, unlike here, the provisions at isgele not part of the swap agreemefee Michigan
Housing 502 B.R. at 395 (explaining that unlikeBNY, the provisions gverning liquidation
were “part of the swap agreent at issue”). Third, Judd®eck’s more recent opinion in
Michigan Housingholds that § 560 protects the contrattight to “calculate the Settlement
Amount” due under the swap and notes that “tlénpheaning of [§ 560] protects both the act
of liquidating and the manner forreging it out.” 502 B.R. at 395.

ii. Defining the Rights “of . . . Swap Participant[s]”
Section 560 applies only to tesercise of a contractuaght held by either a “swap

participant” or a “financiaparticipant” under the Bankrupt&ode. As explained in the

13



Opinion, enforcement of the Priority Provisiomas a right held by the Issuers, who are
indisputably “swap participants.” As definedtire Code, a “swap participéins “an entity that,

at any time before the filing of the petition, hasoammstanding swap agreement with the debtor.”
11 U.S.C. 8 101(B)(53C). Each Issuer was ayparts swap and thus meets the definition of
“swap participant.” The transion documents confer upon thesliers, along with the Trustees,
the right to terminate the swapsdaliquidate and distribute the funtls.

LBSF argues that the Issuers maxcontractual rights after default to enforce the Priority
Provisions and seek distributiohthe funds. According to L8F, only the Trustees held and
exercised that right pursuant to the indentuaesl the Trustees anet swap or financial
participants under the Code. Theutt is not aware of relevantthority directly addressing this
issue, but nonetheless conclutiest LBSF’s argument is incorgeand contrary to the plain
language of the statute. $iea 560 requires only the exercise “of” a swap participant’s
contractual right, but that riginieed not be exercised “byfie swap participant.

That the Trustees exercised the rights to enforce the Priority Provisions does not mean
that these are not rights belongito or “of” the IssuersCf. In re Tribune Co. Fraudulent
Conveyance Litig.818 F.3d 98, 121 (2d Cir. 2016) (“Theobd language used in Section 546(e)
[a safe harbor protecting secwggtitransactions] protects transacs rather than firms, reflecting
a purpose of enhancing the efficigrof securities markets in ondi® reduce the cost of capital

to the American economy.”). The Collateral vaaisasset of the Issuer, purchased with funds

3 For instance, Section 10.1(d) of the Indenture for the 801 Grand CDO Transaction provides: “If
at any time the Credit Swaps become subjeeatty termination due to the occurrence of an

Event of Default or a Termination Event (eacldaBned in the Credit Swaps), the Issuer and the
Trustee shall take such actions to enforce the rightof the Issuer anithe Trustee thereunder

as may be permitted by the terms of such agreement and consistent with the terms hereof, and
shall apply the proceeds of any suchans to Principal Collections.”

14



from the Noteholders, which the Issuer platitee secure its obligations to LBSF and the
Noteholders. The Issuers contextivith LBSF for the right teerminate the transactions and
use the Collateral to pay off Noteholder obligas before LBSF in the event LBSF defaulted
under the terms of the swap. With LBSF’s comstte Issuers assigned the right to distribute
the Collateral according to the Priority Provisions to the Trudtédsus, when the Trustees
terminated the swaps and enforced the Priority Provisions, they exercised the rights “of” the
Issuers.

B. LBSF's State Law Claims

The Opinion is correct to dismiss the state tdaims at issue here, which are in Counts
Xl through XIX. Counts Xl — XVII assert @ims for unjust enrichment, constructive trust,
money had and received, replevin and breaclowfract. These claims fail as a matter of law
because the distributions were not improper wes LBSF deprived of its property in light of
the holding above that the Priority Provisions were not unenforcgesloléactoclauses.

Count XVIII asserts that the distribution®iin the Issuer to the Noteholders were
constructive and intention&audulent transfers under New York’s Uniform Fraudulent
Conveyance Act (“NY UFCA”). To establishduclaims, a party must prove, among other
things, that the transferorddnot receive “fair considerata,” which is given when “an
antecedent debt is satisfied” in good faith. ND¢ébt & Cred. Law § 272. The payments to the
Noteholders were indisputably a repaymentett the Issuers owed the Noteholders under an

arm’s length contract. Thus, these sfans were for “fair consideration8ee Sharp Int'| Corp.

4 For example, Section 7.7 of the Indentunetfe 801 Grand CDO Transaction provides: “The
Issuer hereby irrevocably and by way of security designates the Titssgent and attorney-
in-fact to execute any . . . instngént required pursuant to this@ion 7.7. . . . The Issuer shall
enforce all of its material rightshd remedies under the Credit Swaps.”
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v. State Street Bank & Trust Co. (In re Sharp Int'l Cqor0O3 F.3d 43, 54-55, 56 (2d Cir. 2005)
(dismissing constructive and imtgonal fraudulent transferaims where transfer merely
satisfied preexisting debt).

Count XIX seeks a declaratory judgmerdttthe Priority Provisions operate as
unenforceable penalties under New York law.e penalty doctrine applies only to liquidated
damages clause$ee, e.g172 Van Duzer Realty Corp. v.dble Alumni Student Assistance
Ass’n, Inc, 24 N.Y.3d 528, 536 (N.Y. 2014). As eapled in the Opinion, the Priority
Provisions cannot qualify as a penalty becdheg “do[] not fix damages, but instead
eliminate[] the right to receivaihds that would have been distribd to LBSF absent a default.”
A swap agreement provision denying an in-thengy defaulting party recovery is “neither a
penalty, a forfeiture, nor an unjust enrichmergtause it merely requires a party to “forego an
unrealized investment gainDrexel Burnham Lambert Prod. Corp. v. Midland Bank PNG.

92 Civ. 3098, 1992 WL 12633422, at ¢(3.D.N.Y. Nov. 10, 1992).
V. CONCLUSION

The judgment of the Bankruptcy Court is AFFIER. The Clerk of Court is directed to

close the case.

Dated: March 14, 2018
New York, New York

7//4/}%

L0R1(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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