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OPINION & ORDER

Plaintiff Vingal Carter, proceeding pro seings this action against Defendants Warden

Maxsolaine Mingo (“Warden Mindd and Correctional Office¥are (“Officer Ware,” and

collectively, “Defendard”), pursuant to 42 U.S.C. § 1983, gileg that Defendants violated his

constitutional rights when thesearched him while he was incarated at the Anna M. Kross

Center (“AMKC”) on Rikers Islad. Before me is Defendantsiotion to dismiss pursuant to

Federal Rule of Civil Procedure 12(b)(6). Becaluised that the general release that Plaintiff

signed in April 2017 bars all of the claims iretimstant action, Defendants’ motion to dismiss,

which | convert to one for summary judgment, is GRANTED.
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I. Backaround?

Plaintiff was an inmate at AMKC on Breuary 7, 2015 when during a “general
institutional pat frisk search for contraband iggrhe was pat friskefbr contraband by Officer
Ware? (Am. Compl. 5, T 1%) Officer Ware ordered Plaintifb place both his hands and feet
against the wall and conducted the search by tipg{[both of her hands [and] fingers up in the
rectum area” and “rubbing hbands . . . all over [P]laintiff[’s] . . . crotch.”ld. 5, 1 2.) Plaintiff
verbally asked Officer Ware to remove her headd requested to see the area supervisbr. (
5, 1 3.) The matter was referred to Warden Mingo for review, but Warden Mingo failed to
answer the grievance or investigate the incidelak. 6( 1 4.)

II1. Procedural History and the April 2017 General Release

Plaintiff has initiated three lawsuits agaibstfendants and various other officials of the
City of New York: the first, on October 3, 20&&e Carter v. MingoNo. 16 Civ. 7736 (ER),
2018 WL 3329856 (S.D.N.Y. July 6, 2018)Cdrter I'); the second, on December 7, 2046é¢
Carter v. Mingg 16 Civ. 9466 (VEC) (RLE) Carter 1I"); and the instanaction, on March 10,
2017, 6eeDoc. 2). With respect to the instantian, after Plaintiff filed the complaint on
March 10, 2017 (the “Complaint”), Chief JudiyeMahon granted Plaintiff leave to procead

forma pauperioon March 17, 2017, (Doc. 4), and issued an order to amend the Complaint on

1 The following factual summary is drawn from the gééons of the amended complaint, which | provide for
background only. As discussidra, these allegations do not bear on my reasoning in this Opinion & Order. My
references to these allegations should not be construednaling fas to their veracity, and | make no such findings.

2In his amended complaint, Plaintiff names “C.O. Ward” as a Defendant, (Doc. 1), and on Aug04f725jssued

an order pursuant ¥alentin v. Dinkins121 F.3d 72 (2d Cir 1972), directing the Office of the Corporation Counsel
to provide the identity of this individual (th&alentinOrder”), GeeDoc. 16). The New York City Law Department
subsequently identified the individual whom plaintiff puggdo sue as Correction Officer Ware, Shield #15185.
(SeeDoc. 25.) | will thus refer to theecond Defendant in this case by his correct name, Officer Ware, throughout
this Opinion & Order.

3“Am. Compl.” refers to Plaintiff's Amended Complaifited May 24, 2017. (Doc. 8.) The Amended Complaint
does not contain consecutive page numbers; therefore, | reference the page numbers givenetodibe Am
Complaint by the Court’'s ECF system.



March 27, 2017, (Doc. 5). Plaintiff filemh amended complaint on May 24, 2017 (the
“Amended Complaint”), (Doc. 8), and on Jun&017 the case was reassigned to me. On June
12, 2017, | issued an order directing Defendantgative service of summons with respect to the
Amended Complaint and dismissing Plaintiff's afai against Joseph Ponte for lack of personal
involvement. (Doc. 10.) When the New York City Law Department declined to waive service
on behalf of Officer “Ward” because there wasre than one officer named Ward assigned to
AKMC, | issued thevalentinOrder directing the Office of éhCorporation Counsel to confirm

the identity of the correction offer Plaintiff was seeking to su¢Doc. 16.) The New York City
Law Department responded to telentinOrder on October 19, 2017 identifying the Officer as
Officer Ware. (Doc. 25.)

On April 19, 2017, while botlarter 1 and the instant actiomere pending, Plaintiff
entered into a settlement agreement and release to r€&utee 1 (the “April 2017 General
Release”f. (Seelaffe Decl. Ex. BY The April 2017 General Release states:

VINGAL CARTER . . . as "RELEASOR,” inconsideration of the payment of

$7,500,00.00 . . . hereby voluntgriknowingly, and willinglyreleases and forever

discharges the City of New York, andl past and present officials, officers,
directors, managers, administrators,péygees, agents, assignees, lessees, and
representatives of the City of NeWork, and all other individually named
defendants and/or entities representedanddemnified by the City of New York,
collectively the “RELEASEES”from any and all liability, claims, or rights of

action alleging a violation divil rights and any andll claims, causes of action,

suits, . . . and demands known or unknownaat in equity, or by administrative

regulations, which RELEASOR . . . now hashereafter can, ali, or may have,

either directly or through subrogees other third persons, against the

RELEASEES for, upon or by reason of angtter, cause or thing whatsoever that
occurred through the date of this RELEASE.

4 Plaintiff also attaches an oldemgeal release, dated September 15, 2015, to a letter filed in response to
Defendants’ motion to dismgson December 4, 2017 (the “September 20&5eral Release”). (Doc. 27, at 4-5.)

5 For the reasons stateseinfra Section IV.A.2, | will consider the Apr2017 General Release and the terms of
the release in deciding the instant motion to dismisgwhconvert to a motion for summary judgment. “Jaffe
Decl.” refers to the Declaration of Evan F. Jaff&ipport of Defendant’'s Motion to Dismiss the Amended
Complaint Pursuant to Fed. R. Civ. P. 12(b)(6), filed September 5, 2017. (Doc. 21.)



(Jaffe Decl. Ex. B, at £) The April 2017 General Releas@s signed by Plaintiff on April 19,
2017 and notarized by Danielle Stringer, a NoRuplic in the State of New York, Queens
County, on the same dayid{ On that same day, Plaintiff alsggned a stipulain and order of
dismissal of the&Carter Il action, which Judge Valerie E. Caproni so ordered on May 1, 2017.
(Carter Il, at Doc. 21.)

On September 5, 2017, Defendants filed a @motd dismiss in this action, along with a
declaration and memorandum of law in suppofbocs. 20-22.) Defendants argued that (1)
Plaintiff's claims should be dismissed becahiseclaims are foreclosed by the April 2017
General Release and (2) even if his claims werdawed, Plaintiff has fied to state a plausible
§ 1983 claim. $ee generallfpoc. 22.) Plaintiff filed a letter on December 4, 2017, (Doc. 27),
as well as an opposition to a motion for summary judgment on December 11, 2017, (Doc. 28),
which included Plaintiff’'s Statement of Undisputed Facts Pursuant to Local Civil Rule 56.1
(“Plaintiff's 56.1 Statemetri), (Doc. 28, at 8-95. Defendants filed Defendants Mingo and
Ware’s Opposition to Plaintiff’ Statement of Undisputed Fa&arsuant to Local Civil Rule
56.1 (“Defendants’ Opposition to Plaintiff's 56.1()poc. 29), as well as a reply in support of
their motion to dismiss, (Docs. 30-31), on Deben26, 2017. Plaintiff then filed a reply

affirmation in opposition to Defendamtmotion to dismiss on January 26, 2818oc. 35.)

6 The April 2017 General Release does contain consecutive page numbers; therefore, | reference the page
numbers given to the April 2017 General Release by the Court’'s ECF system.

7 Although the motion to dismiss was initially filed by WandMingo, on November 6, 2017, as part of the New
York City Law Department’s response to ¥MalentinOrder, Officer Ware sought to join Warden Mingo’s motion
to dismiss, (Doc. 26), and | thus consider the motion to dismiss filed on September &s 2017 Warden Mingo
and Officer Ware’s response to the Amended Complaint.

8 Plaintiff's opposition to a motion for summary judgmeioc. 28), contains various documents that have been
given their own page numbers; therefore the document does not have consecutive page hodhdreeference
the page numbers given to this document by the Court’s ECF system.

9 Because | find that conversiontbie instant motion into a motionrfsummary judgment is warranteste supral
will consider Plaintiff's opposition to a motion for summary judgmefidoc. 28), and Defendés’ Opposition to
Plaintiff's 56.1, (Doc. 29).



On July 12, 2018, defendants filed a lettetifgmmg me that Judge Edgardo Ramos granted
Defendants’ motion for summary judgmen@arter I. (Doc. 39.)

III. Legal Standard

A. Conversion to a Motion for Summary Judgment

“If, on a motion under Rule 12(b)(6) or 12(m)atters outside the gidings are presented
to and not excluded by the court, the motiorstrhe treated as one for summary judgment under
Rule 56.” Fed. R. Civ. P. 12(d). A court prdgeconverts a motion to dismiss into a motion for
summary judgment when “a motion to dismigkes on matters outside the pleadings.”
Muhammad v. SchrirdNo. 13-cv-1962 (PKC), 2014 WL 4652564, at *3 (S.D.N.Y. Sept. 18,
2014) (internal quotation marks omittedge also Parada v. Banco Industrial De Venezuela,
C.A, 753 F.3d 62, 67-68 (2d Cir. 2014).

Typically a court “must give notice to therfias before converting a motion to dismiss
... into one for summary judgmenGurarv v. Winehousel90 F.3d 37, 43 (2d Cir. 1999), but
“[a] party cannot complain of lackf a reasonable opportunity toegent all material relevant to
a motion for summary judgment when both partiave filed exhibits, affidavits, counter-
affidavits, depositions, etc. in supportasfd in opposition to a motion to dismisB)’re G. & A.
Books, Inc.770 F.2d 288, 295 (2d Cir. 1985Ee also Aetna Cas. & Sur. Co. v. Aniero Concrete
Co,, 404 F.3d 566, 573 (2d Cir. 2005) (“It is withime discretion of this Court to convert a
motion filed under Fed.R.Civ.P.12(b)(6) irdoe seeking summary judgment when matters
outside the pleadings have been presented @wapted by the Court, and where all parties have
been given a reasonable opportunity to preseténmaés pertinent to the motion’s disposition.”
(internal quotation marks omitted)). Further, aits in the Eastern and Southern Districts of

New York have repeatedly concluded thaiyding the notice called fdoy Local Civil Rule



12.1, particularly when coupled with amidentiary submission by the non-moving party,
constitutes adequate notice that a motiodismiss may be converted to one for summary
judgment, even without further instruction from the Cou&do v. Martiny No. 15-CV-202
(CBA), 2016 WL 7839337, at *3 (E.D.N.Y. Aug. 26, 201&port and recommendation
adopted2017 WL 785653 (E.D.N.Y. Mar. 1, 201 8eealsoJackson v. HansgiNo. 12 Civ.
654(DAB), 2014 WL 787820, at *13 (S.D.N.Y. Feb. 25, 20L2hllins v. Goord 438 F. Supp.
2d 399, 412 & n.14 (S.D.N.Y. 20Q6)The essential inquiry iwhether the [non-moving party]
should reasonably have recognizkd possibility thathe motion might be converted into one
for summary judgment or was taken by surpasd deprived of a reasonable opportunity to
meet facts outside the pleadings$ii're G. & A. Books770 F.2d at 295.
B. Summary Judgment

If a court determines that conversion [peopriate, the court analyzes the motion under
the summary judgment standard under Rulenbich provides that the court “shall grant
summary judgment if the movant shows that there genuine dispute as to any material fact
and the movant is entitled to judgmengawnatter of law.” Fed R. Civ. P. 56(age also Fay v.
Oxford Health Plan287 F.3d 96, 103 (2d Cir. 2002). A digp about a material fact is genuine
“if the evidence is such thatraasonable jury codlreturn a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A fast“material” if it “might
affect the outcome of the suit umdbe governing law,” and “[flactualisputes that are irrelevant
or unnecessary will not be countedd.

On a motion for summary judgment, thewving party bears thiaitial burden of
establishing that no genuine factual dispute exists, and, if satisfied, the burden shifts to the

nonmoving party to “set forth specific facts shiogvthat there is a genuine issue for triad,”at



256, and to present such esmte that would allow a jury to find in his faveee Graham v.
Long Island R.R.230 F.3d 34, 38 (2d Cir. 2000). To éafa summary judgment motion, the
nonmoving party “must do more than simply shitvat there is some metaphysical doubt as to
the material facts.'Matsushita Elec. Indus.dCv. Zenith Radio Corp475 U.S. 574, 586
(1986). “A party asserting thatfact cannot be or is genaly disputed must support the
assertion by . . . citing to partilar parts of materials in érecord, including depositions,
documents, electronically stored information, affitor declarationsstipulations (including
those made for purposes of the motion ordgmissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1). le #vent that “a party fails . . . to properly address
another party’s assertion of fact as requisgdRule 56(c), the court may,” among other things,
“consider the fact undisputedrfpurposes of the motion” or “grant summary judgment if the
motion and supporting materialsreluding the facts considered undisputed—show that the
movant is entitled to it.” F& R. Civ. P. 56(e)(2), (3).

In considering a summary judgment motiorg dourt must “view the evidence in the
light most favorable to the nonmoving party andvdiall reasonable inferences in its favor, and
may grant summary judgment omgen no reasonable trier of famuld find in favor of the
nonmoving party.”Allen v. Coughlin64 F.3d 77, 79 (2d Cir. 1995) (citation and internal
guotation marks omitted). “[I]f there is any evidence in the record that could reasonably support
a jury’s verdict for the ean-moving party,” summary judgent must be deniedMarvel
Characters, Inc. v. SimoR810 F.3d 280, 286 (2d Cir. 2002). “[Alaintiff must provide more
than conclusory allegations to r&tsa motion for summary judgmenttiolcomb v. lona Col).

521 F.3d 130, 137 (2d Cir. 2008). The ultimate inqigrfwhether the evidence can reasonably

support a verdict in gintiff's favor.” James v. N.Y. Racing Ass283 F.3d 149, 157 (2d Cir.



2000).
C. Pro SeLitigant

Pro se litigants are afforded “specialisitude” on motions for summary judgment.
Graham v. LewinskiB48 F.2d 342, 344 (2d Cir. 1988). Cwuread the pleadings, briefs, and
opposition papers of pro se litigaritderally and interpret therto raise the strongest arguments
that they suggest.McPherson v. Coombé&74 F.3d 276, 280 (2d Cir. 1999) (internal quotation
marks omitted)see also Hughes v. Rowkl9 U.S. 5, 9 (1980) (stag that the submissions of
pro se litigants are “held to less stringenhdtrds than formal pleadings drafted by lawyers”
(internal quotation marks omittedgee also Monterroso Gullivan & Cromwell, LLP591 F.
Supp. 2d 567, 577 (S.D.N.Y. 2008) (“District cowstsuld read the pleadings of a pro se
plaintiff liberally[,] and [the] same principlegpply to briefs and oppositions submitted by pro se
litigants.” (internal quotd@on marks omitted)).

However, “pro se status does not exemptréydeom compliance with relevant rules of
procedural and substantive lawTtriestman v. Fed. Bureau of Prisods’0 F.3d 471, 477 (2d
Cir. 2006) (internal quotation marks omittegge also Jorgensen v. Epic/Sony Recd38%
F.3d 46, 50 (2d Cir. 2003) (statitigat the obligation to read pse pleadings liberally “does not
relieve plaintiff of his duty to meet the requitents necessary to defeat a motion for summary
judgment”). “[A] pro se party’s ‘bald assem,” completely unsupported by evidence, is not
sufficient to overcome a motion for summary judgmentee v. Coughlin902 F. Supp. 424,

429 (S.D.N.Y. 1995) (quotinGarey v. Crescenzd23 F.2d 18, 21 (2d Cir. 1991)).



IV. Discussion
A. Conversion to a Motion for Summary Judgment

| find that Plaintiff has been provided wislifficient notice such that the instant motion
may be appropriately converted to a motiondommary judgment under Rule 56. Defendants
served Plaintiff with notice puramt to Local Civil Rule 12.1sgeJaffe Reply Decl. Ex Gee
alsoDefs.’ Reply Mem. 1 n.1%? and Plaintiff filed an opposition to a motion for summary
judgment which included Plaintiff's 56.1 Statemditpc. 28), as well as multiple affidavits and
letters responding to Defendangsjument that the motion to digs should be converted to one
for summary judgmentséeDocs. 27, 32-35). Therefore, Plaintiff “should reasonably have
recognized the possibility that the motion migbtconverted into one for summary judgment,”
Inre G. & A. Books770 F.2d at 295, and these circumstances support conveessio, 2016
WL 7839337, at *3 (finding conversion appropriateere the defendants had served the pro se
plaintiff with notice as required by Local CiHule 12.1 and the plaintiff submitted additional
materials in response to the notidejberts v. Doe,INo. 14 Civ. 9174(AJP), 2015 WL 670180,
*2 (S.D.N.Y. Feb. 17, 2015) (finding that conversion was appropriate where the parties had
“time to submit any additional facts or argurh@nconnection with the now-summary judgment
motion”); Collins, 438 F. Supp. 2d at 412 & n.14 (finditigat conversion was appropriate where
“both parties submitted materials outside the pleadings” and the defendants had served the pro se
plaintiff with a notice pursuant to Local Civil Ru12.1). Therefore, conversion of the motion to

dismiss to a motion for summary judgment is warranted here.

10“Jaffe Reply Decl.” refers to the Ry Declaration of Evan F. Jaffe in Further Support of Defendants’ Motion to
Dismiss the Amended Complaint Pursuanféal. R. Civ. P. 12(b)(6), fileddzember 26, 2017. @2. 30.) “Defs.’
Reply Mem.” refers to the Reply Memorandum of Law in Further Support of Defendants Mingo and Wadias Mo
to Dismiss, filed December 26, 2017. (Doc. 31.)



B. General Release

Defendants argue that Plaintiff's claims i instant action are barred pursuant to the
April 2017 General Release because “Plainfleitly committed himself in the [April 2017]
General Release to releasing the City and its @yepls from any and all claims through the date
of April 19, 2017.” (Defs.” Mem. 41} Having converted Defendants’ motion from a motion to
dismiss to a motion for summary judgmenplw consider whether the April 2017 General
Release bars Plaintiff’s claims.

1. ApplicableLaw

“A release is a species of contract arsdyoverned by principles of contract law.”
Golden Pac. Bancorp v. F.D.1.273 F.3d 509, 514 (2d Cir. 2001) (quotBgnk of Am. Nat'l
Tr. & Sav. Ass’'n v. Gillaizear66 F.2d 709, 715 (2d Cir. 1985)). Whether a contract is
ambiguous is a question for the court to decide.“The interpretation of an unambiguous
contract—including a release—is also asiian of law reserved for the courtld. at 515.
Under New York law, “a release that is alemd unambiguous on its face and which is
knowingly and voluntarily entered into will be enforced®ampillonia v. RJR Nabisco, Ind.38
F.3d 459, 463 (2d Cir. 1998). “Words of genertdase are clearly operativet only as to all
controversies and causes of antbetween the releasand releasees which had, by that time,
actually ripened into litigation, but to all sudsues which might then have been adjudicated as
a result of pre-existent controversieg.fomp v. City of New York65 F. App’x 50, 52 (2d Cir.
2012) (summary order) (quotidgA. Truck Renting Corp. v. Navistar, In@16 N.Y.S.2d 194,

196 (2d Dep’t 2011)). “General releases afereeable as to civil rights claimsYWaters v.

L “Defs.’ Mem.” refers to the Memorandum of Law in Support of Defendant Warden MingdisrMo Dismiss,
filed September 5, 2017. (Doc. 22.)

10



Douglas No. 12 Civ. 1910(PKC), 2012 WL 5834919at(S.D.N.Y. Nov. 14, 2012). “When
general language is used in teéeasing document, the releaseie construed most strongly
against the releasor.Tromp 465 F. App’x at 52 (quotinGonsorcio Prodipe, S.A. de C.V. v.
Vinci, S.A, 544 F. Supp. 2d 178, 189 (S.D.N.Y 2008)).

For a contract to be void for duress, “ondlote circumstances must be present’—there
must be “duress by physical compulsion, dul®sthreat, or duress by undue influence.”
Gaughan v. Rubenstei61 F. Supp. 3d 390, 403 (SNDY. 2017) (quotindgvicintosh v.
Consolidated Edison CaNo. 82065, 96 CIV 3624(HB), 1999 WL 151102, at *2 (S.D.N.Y.
Mar. 19, 1999))see also Reid v. IBM CorgNo. 95 Civ. 1755(MBM), 1997 WL 357969, at *6
(S.D.N.Y. June 26, 1997). Furthég]uress may not be found méydrom the existence of a
difficult bargaining position” and “[t]o succeed .a plaintiff must showhat he was compelled
to agree to its terms by way of wrongful and ogpinee conduct that precluded the plaintiff from
the exercise of his own free willL.Gaughan 261 F. Supp. 3d at 403 (quotiNtgintosh 1999
WL 151102, at *2).

2. Application

| find that the language of the April 20GG&éneral Release is unambiguous. The April
2017 General Release plainly bars Plaintiff fdenmging any future clans or causes of action
against the City of New York or any of its offisdior any civil rights claims arising prior to the
date it was executed—April 19, 2017Seglaffe Decl. Ex. B, at 3.Jhe language of the Release
is not susceptible to other interpretations, amtlotes the claims in this action, which Plaintiff
brought against Defendants—both employees o€iheof New York—fora search that took
place while Plaintiff was an inmasg AMKC in February 2015seeAm. Compl. 5, { 1), more

than two years prior to April 19, 2017—the dBtaintiff signed the April 2017 General Release,

11



(seeJdaffe Decl. Ex. B, at 3). “Courts in this Gircrepeatedly hold that releases [such as this
one] bar suit against the City and its empley for conduct that pre-dates the releaSeé
Roberts 2015 WL 670180, at *5 (collecting cases).

Construing his pleadings libehal Plaintiff appears to argudat the April 2017 General
Release should not be enforced because of duRtamitiff alleges thalhe signed the April 2017
General Release because (1) Evan Jaffe, an Assistant Corporation Counsel for the City,
“persuaded [him]” that if he dn’t settle he might “very well lose [his] case altogether” and (2)
Jaffe represented that if he took the settlemeibléd sue his prior cosel for “forg[ing] [his]
signature on a [prior releasef”(SeePl.’s Ltr. 2.) Plaintiff statethat after Jaffe persuaded him
the first time, he had a change of heart, bat #affe “co-hearsed [siehd convinced” Plaintiff
to sign the document by telling him that “ale]rhad to do [was] sign the document, get it
notarized and send it back to him[d.j Plaintiff also states th&e asked Jaffe whether Jaffe
could “guarantee” that Plaintiff @uld receive settlement funds allegedly “stolen” by his counsel
at the time the September 2015 General Releassigraesd, and that JaffeltbPlaintiff he could
not guarantee it but thatdtiff “should” be able to receive the funddd.] Lastly, Plaintiff
states that he is “medically blind in [his] lefye” and “cannot read fine print” and therefore
could not understand the documend.)(

Plaintiff's allegations, however, do not amotmduress. Plaintiff does not allege that

Jaffe threatened him or physically compelled konact. Rather, he asserts that Jaffe exerted

2 plaintiff alleges that there was a prior release thatsigned without his knowledge on September 15, 2015, the
September 2015 General ReleasegPl.’s Ltr. 1-2), and attaches this release to his letterai(4-6). He alleges

in his letter that at the time he was considering signiadghfiril 2017 General Releaseffédaold him that he would

be able to sue his prior counsel for signing the September 2015 General Release without his per§assioat (
2.) He does, however, admit that he knew, and had several discussions about, the Aprih2gdl/Rekease with
Jaffe, which he signed on April 19, 201Be¢ idat 2-3.) | will consider the April 2017 General Release and its
terms for the purpose of this motion, as the Defendagteahat the April 2017 General Release bars Plaintiff's
claims. SeeDefs." Mem. 4-6.) “Pl.’s Ltr.” refers to the noized letter from Plaintiff, filed December 4, 2017.
(Doc. 27.)

12



undue influence by telling him that he would bétdreoff settling and signing the Release if he
did not want to riskosing his case.SeePl.’s Ltr. 2.) The fact thalaffe allegedly told Plaintiff
that he could lose his caséhi# did not settle—stating a rigkhierent in any litigation—does not
indicate that Jaffe engaged iogpressive conduct that precluded plaintiff from the exercise
of his own free will.” Gaughan 261 F. Supp. 3d at 403 (quotiNgintosh 1999 WL 151102, at
*2). In fact, Plaintiff had time to read throughd contemplate the terms of the Release, as
indicated by the fact #t he changed his mind about whethesigm it, (PI.s’ Ltr. 1-2), and later
signed the document indlpresence of a notaryd (at 2;see alsalaffe Decl. Ex. B). In
addition, Jaffe did not make any promises witpext to Plaintiff suingis prior counsel, and
merely stated that Plaintiff “should” be ablerézeive his settlemefinds pursuant to a prior
settlement. (Pl.’s Ltr. 2.)

Plaintiff also appears to argtigat his former attorney, Maew Waller, did not explain
the April 2017 General Releagehim. (Doc. 28 at Pstating that his lawyer “never explained to
me on the phone . . . that | was receiving a Géflease, and what to expect or what the
criteria was by me signing it”).) As anitial matter, Plaintiff commencedarter 1l pro se and
was not using counsel to prosexthe action. Even if | were to find that Plaintiff was
represented by Mr. Waller during the limited perbf negotiations for the April 2017 General
Release, Plaintiff has put forth no evidence, othan this say-so, to allege a claim of ineffective
assistance of counsel sufficient to set asideitizanbiguous terms of thiRelease. Specifically,
Plaintiff has not shown that Mr. Waller's conductsaso “deficient” as taonstitute ineffective
assistance of counsel, and even if he could,theatesult of the action would have been any
different. Cf. Figueroa v. SchiraldiNo. 10 Civ. 1821(RA)(HBP), 2013 WL 3486925, at *4

(S.D.N.Y. July 8, 2013) (“Firsthe petitioner must demonstrakat counsel’s performance was

13



so ‘deficient’ that it ‘fell belowan objective standard of reasoleaiess;” and second, there must
be a ‘reasonable probability that, but for counsel’serrors, the resuif the proceeding would
have been different.” (quotingtrickland v. Washingto66 U.S. 668, 694 (1984))).

Lastly, Plaintiff's claim that he was medicallypaired in his left eye and could not read
the April 2017 General Release is without meHRtaintiff signed the April 2017 General Release
after repeated conversations about the document with JsdgBdc. 30, at 1-2), and Plaintiff
has not alleged that Jaffe engaged in any “wnaligir “oppressive” conduowith respect to his
alleged visual impairments. Further, given tR&intiff has commenced multiple lawsuits in this
Court in which he has written and filed multiple complaints, filed pleadings, and responded to
Defendants’ motion in this caddind it inconceivable that Plaiift could not read the two-page
Release or take whatever steps he had takéneipast to create and review multiple filings.
Thus, | find that there is no gemei dispute of fact that the Ap2017 Release is enforceable and
bars Plaintiff's claims.

V. Conclusion

Because Plaintiff has been provided witlffisient notice that Defendants’ motion may
be converted to a motion for summary judgm@sfendants’ motion is converted to a motion
for summary judgment. The motion for summary judgment is GRANTED and Plaintiff's claims
are dismissed with prejudice, as the April 201 h&al Release is valid and enforceable and bars
Plaintiff from bringing the instant acin, and any amendment would be futile.

The Clerk of Court is respectfully directesfminate the pending motion, (Doc. 20), enter
judgment for Defendants, mail a copy of this Opinion & Order and the judgment to the pro se

Plaintiff, and close this case.

14



The Court certifies under 28 U.S.C. § 1915(a)(3) that angagpm this Order would
not be taken in good faith, and thereforéorma pauperistatus is denied for the purposes of an
appeal.See Coppedge v. United Statg89 U.S. 438, 444-45 (1962).
SO ORDERED.

Dated: September 28, 2018
New York, New York

AN ‘: ado.d)

Vernon S. Broderick
United States District Judge
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