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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EDWIN J. COLON

Plaintiff,
17-CV-2395(JPO)
_V_
OPINION AND ORDER

CORRECTION OFFICER JACKSON, et
al.,
Defendans.

J. PAUL OETKEN, District Judge:

Edwin J. Colon brings this action against Correction Officer Jagk&dficer Jackson”)
Warden Charlton Lemon (“Warden Lemon”) and the City of New York (“thg’C{collectively
“Defendants”) pursuant to 42 U.S.C. § 1983. (Dkt. N¢'AC”).) Colon alleges that
Defendants violated his constitutional rights by failing to protect him fyeing assaulted by
other inmates on March 7, 2017. Warden Lemon and the City to@remiss the complaint
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. (Dkt. NoF2a2the
following reasons, the motion to dismiss is granted.

l. Background

The following facts are drawn from the Amendedn@plaint, as well as Colon’s
opposition to the motion to dismiss, and are presumed true for the purpEsedifigthis
motion. See Henning v. N.Y.C. Dep’t of Coio. 14 Civ. 9798, 2016 WL 297725, at *3
(S.D.N.Y. Jan. 22, 2016) (“Although this allegation appears in his opposition papers, the Court—
consistent with its duty to liberally constrpeo sepleadings—will credit Plaintiff's assertion in
evaluating the sufficiency ofisicomplaint.”).

Colon isa pretrial detainee at Rikers Islan@®C at 2) On March 7, 2017, Colon was

assaulted by two inmates in a cell at the New York City Department of Gomed/ernon C.
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Bain Center. (AC at.3 Upon hearing Colon’s calls for help, Officer Jacks@mtto the cell

and ordered the inmates to stop assaulting Coloh). \When the inmates did not cease their
attack, OfficerJackson pulled one of the inmates off Colon and Colon was able to flee the cell.
(Id.) When Colon was running away, otliemates attacked him with sharp objeatsl caused
cuts to his arm and headd.j Colon alleges that Officer Jackson failed to prokect because

the officerfailed to (1) “push and use his P.B.A. so that use of force [could] be used to help”;
and (2) “use his chemical agent to cont[ai]n this attaclkd’) (Colonfurther alleges that Warden
Lemon failed to ensure his safety during detention (AC at 4.)

Colon commenced this actigmo seon April 3, 2017, against the New York City
Department of CorrectioffDOC”). (Dkt. No. 2) On July 24, 2017, Colon filed tloperative
Amended Complaint naming Officer Jackson, Warden LemonthrenBOCas the defendants.
(Dkt. No. 7.) By an order dated September 18, 2017, the Court dismissed claims against the
DOC andconstrued the Amended Complaint as alleging claims agams&ity. (Dkt. No. St
2.)

The City and Warden Lemon nawove to dismiss the clainagjainst tem !

. Legal Standard

On a motion to dismiss pursuant to Rule 12(b)(6), a court must “accept all allegations
the complaint as true and draw all inferences in the non-moving party’s favity. 6fN.Y.v.
Beretta U.S.A. Corp524 F.3d 384, 392 (2d Cir. 2008)tationomitted). To survive a motion
to dismiss, a complaint must plead “enough facts to state a claim to relief that islg@lanstb

face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). “A claim has facial plausibility

1 Officer Jackson has filed an answer to the Amended Complaint. (Dkt. NoT3&.)
claims against him are not at issue in this opinion.



when the plaintiff pleads factual content that allows the court to draw the reasoriat@nce
that the defendant is liable for the misconduct allegéahcroft v. Igbal556 U.S. 662, 678
(2009). In assessing the sufficiency of a complaintpart will notrely on mere conclusory
allegations that lack a factual baseeHayden v. Patersqrb94 F.3d 150, 161 (2d Cir. 2010).
A plaintiff's complaint “must at a minimum assert nonconclusory factual matterisuoffio
nudge its claims across the line from cawable to plausible to proceedEEOC v. Port Auth.
of N.Y. & N.J. 768 F.3d 247, 254 (2d Cir. 2014) (quotigpal, 556 U.S. at 680){eaned up

A complaint filedpro se“must be construed liberally to raise the strongest arguments it
suggests.”"Walke v. Schulf 717 F.3d 119, 124 (2d Cir. 2013) (brackets and internal quotation
marks omitted).However, goro selitigant must nonetheless “plead facts sufficient to state a
claim to relief that is plausible on its faceTeichmann v. New Yark69 F.3d 821, 825 (2d Cir.
2014) (per curiam) (internal quotation marks omitted).
IIl.  Discussion

Construediberally, Colon’s complaint allegegbat Warden Lemorand the City failed to
protect himwhen he was incarcerate@Dkt. No. 42at1, 4-6.) Warden Lemon and the City
move to dismisgheclaimsagainst them

A. Claim againgt Warden Lemon?
Colonfirst alleges that Warden Lemon failed to protect him flem caused by other

inmatesin violation of the Eighth Amendment.

2 To the extent that Colon is adfimg supervisory liability against Warden Lemon, his
claim fails because he does not allsg#icient facts to demonstrate Warden Lemon’s personal
involvement with the alleged constitutional violatidrarid v. Ellen 593 F.3d 233, 249 (2d Cir.
2010)(“[P]ersonal involvement of defendants in alleged constitutional deprivations is a
prerequisite to an award of damages under § 1983.” (quetingll v. Burke 449 F.3d 470, 484
(2d Cir.2006)))



“Failure to provide an inmate with adequate security may be the basis for a § 1983
claim[.]” Coronado vLeFevre 886 F. Supp. 220, 223 (N.D.N.Y. 1995) (citidtmbbs v.
Dudley, 849 F.2d 83, 85 (2d Cir. 1988)Jhe Suprem&€ourt has held that a prison official’s
failure to potect an inmate violates the Eighth Amendment when two requirements are satisfied:

“First, the deprivation [of rights] alleged must be, objectively, ‘suffidiese¢rious.” Farmer v.
Brennan 511 U.S. 825, 834 (1994) (quotikglson v. Seiter501 U.S. 294, 298 (1991)). In the
context of a failurgo-protect claim, this requires that the inmagadw that he is incarcerated
under conditions posing a substantial risk of serious halth.'Second, the defendant must be
deliberately indifferent to inmasehealth or safetyld. “[D]eliberate indifference is subjective
standard requiring proof of actual knowledge of risk by the prison offic@sh v. Ctyof Erie,
654 F.3d 324, 341 n.8 (2d Cir. 20118nd where municipal liability for failure to protect is
asserted, “deliberate indifference isabjectivestandard that is satisfied if the risk is so obvious
that the official should have known of itld.

Colon fails the second requirement because he does not sufficikedigthat\Warden
Lemonwasdeliberatéy indifferentto his safety Deliberate indifference requires actual
knowledge.Id. Other than a conclusory allegation that “Warden Lemadfed§ . . . to protect
and ensure my safety in his facilitfAC at 4) Colon does natllegetha Warden Lemorhad
actualknowledge of any substantial risk giving rise to the March 7 asdauiact, Colon does
not allege that Warden Lemon was on notice—before, during, or after the Masds@ub—
that Officer Jackson or any other correctiondiicefs had committed any wrongful acts in

ensuring inmate safety. Because there is no allegation that Warden Lemon lshewldhave

known that inmates faced a risk of unconstitutionally inadequate protection from harm—



specifically from officers’ failue to use sufficient force in protecting inmates when attaeked
Colon does not sufficiently allege deliberate indifference.

The Court need not address whether Coloraliaged that he suffered “sufficiently
serious” harm unddfarmeras Colon has failed atisfythe state of mind requirement in the
first instance.Therefore Colon’s failureto-protect claim against Warden Lemisrdismissed.

B. Municipal Liability

Colonargues that the City is liable for Officer Jackson’s alleged failure tegirbim
undera theory ofmunicipal liability.

“It is axiomatic that municipalities cannot be held liable pursuant to 8 1983 on a
respondeat superidheory.” Betts v. Shearmamo. 12 Civ.-3195, 2013 WL 311124, at *15
(S.D.N.Y. Jan. 24, 2013) (citifgonell v.Dep’t of Soc. Servs436 U.S. 658, 690 (1978)).
Instead, “[tjo hold a city liable under 8 1983 for the unconstitutional actions of its exeglay
plaintiff is required to plead and prove three elements: (1) an official policystom that (2)
causeshe plaintiff to be subjected to (3) a denial of a constitutional rigitray v. City oN.Y,
490 F.3d 189, 195 (2d Cir. 200(¢itation omitted). Accordingly, “[t]o allege the existence of an
affirmative municipal policy, a plaintiff must make factual allegations that supgadausible
inference that the constitutional violation took place pursuant either to a favarakof action
officially promulgated by the municipality’s governing authority or the ae pérson with
policymaking authority for the municipality.Missel v. Ctyof Monrog 351 F.App'x 543, 545
(2d Cir. 2009). Without more, “[t]he allegations that [a defendant] acted pursuant tecg, *pol
without any facts suggesting the policy’s existence, are plainly insuffit Id.; see Santiago v.
City of N.Y, No. 09 Civ. 856, 2009 WL 2734667, at *3 (E.D.N.Y. Aug. 25, 2009).

Colon’s complaint does not allege that any policy or custom of the City waaukeof

the assault on March 7, 2017. Colon alleges tdythe City is themployer of Officer



Jacksorn(Dkt. No. 42 at 5-6), but su@nallegation is insufficient to plead a municipal liability
claim. Accordingly, Colon’dMonell claim against the City is dismissed.
V.  Conclusion

For the foregoing reasons, the mottordismissfiled by Warden Lemon and the City
GRANTED.

The Clerk of Court is directed to close the motion at Docket Number 22.

SO ORDERED.
Dated: September 282018

New York, New York j%{/)

V J. PAUL OETKEN
United States District Judge
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