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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE ESTATE OF THOMAS SAUICKIE, JRby its
administratrix ad prosequenduRACIE J. ORR,
TRACIE J.ORR, individually, and CHLOE
SAUICKIE, by her g/a/I TRACIE J. ORR,

Plaintiffs,
OPINION AND ORDER

-against-
17 Av. 2662(ER)
CITY OF NEW YORK,NEW YORK CITY

POLICE DEPARTMENT, FIRE DEPARTMENT Of
THE CITY OF NEW YORK, FIRE DEPARTMENT
OF NEW YORK CITY EMERGENCY MEDICAL
SERVICES, MOISES M. CLASE, CARIDAD A.
CLASE, JOHN DOES (45), and ABC CORP. (B},

Defendants.

Ramos, D.J.:

The Estate of Thomas Sauickie, Jracie J. Orrjndividually and as@ministratrixad
prosequendurof the Estateand Chloe Sauickidy herguardian ad litenTracie J. Orr
(collectively, “Plaintiffs”), bring this diversity action against the City of New YdHe New
York City Police Departmer(tNYPD”), theFire Department of the City oféw York,theFire
Department of New York City Emergency Medical Servigeslectively, the “City
Defendants”)Moises M. ClaseandCaridad A. Clasécollectivdy, the ‘ClaseDefendants”).
Plaintiffs allegethatthe City Defendantsverenegligent infailing to respond to the scene of a
motor vehicle accident involving Plaintiffhich resuled in the death of Thomas Sauickie, Jr.
The City Defendants have moved to disntiesFirst Amended Complaing’FAC”) for failure to
state a claim upon which relief can be granted pursuant to Federal Rule of Gieitlée

12(b)(6). Forthe reasons set forth belotie CityDefendars’ motion to dismiss is GRANTED.
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Factual and Procedural Background

On January 21, 2016t approximately ®0 p.m., Thomas Sauickie, Juis wife Tracie J.
Orr, andtheir daughteChloe Sauickie were traveling in their @ar theFDR Drive near East
42nd Streein New York Citywhen they were involved in an automokalecident with aother
car. FAC 115-6, 14-15, Doc. 45. Between 5:00 p.m. and 7:27 pPlaintiffs placed multiple
calls to theNYPD requesting immediate assistaridae to[Plaintiffs’] being stopped in a
dangerousocation” Id. {1 16, 28.In each call, Plaintiffs notifiethe NYPD of ther location on
the FDRDrive and that they needed assistancgéb out of harm’s way due to the dangerous
location they were in on the FDRiie.” Id. § 31 Theoperator “advised and promised . . . on
multiple occasions that NYPD would respond to the scene of the accidier.”L7.

Plaintiffs waited for approximately two houos longer, buthe NYPD did not respond to
the sceneld. 1 19 Plaintiffs were “unable to continue to wait in the same location due to the
danger they were in.1d. ThomasSauickiethensaw an NYPD officer stationed across the FDR
Drive and crossed the FDRrik2e to talk to him.Id. § 20. The FAC allegesupon infamation
and beliefthat Sauickieinformedthe officer of the accident, tidYPD’s failure to respond, and
Plaintiffs’ location, and the officer agreed tedme form of assistanceld. 20, 38.Sauickie
then“was allowed” tocrossthe FDRDrive backto his vehicle.ld. § 20. On his way back
across the FDP®rive, Sauickievas struck by a caswned by Defendants Moises M. Clase and
Caridad A. Clasat approximately 7:27 p.md. 21 Tracie Orr and Chloe SauicKieere in
direct proximity to” and witnessed theecident.Id. 22 Sauickiedied from his injurieshe

following day, January 22, 2016d. T 23

! The following facts arerawn fromthe allegations in thEAC, which the Court accepts as true for
purposes of the instant motion to dismiSge Koch v. Christie’s Int’l PLG99 F.3d 141, 145 (2d Cir.
2012).



Plaintiffs filed ther original Complaint on April 13, 2017. Doc. 2. Plaintiffs then filed
theFAC on August 29, 2014ssertinghe followingclaims againsall Defendants:(1)
negligence(2) wrongful deathon behalf othe Estate of Thomas Sauickie, §3) negligent
infliction of emotional distreson behalf of Tracie J. Orr and Chloe Sauickied(4) survival
actionfor injurieson behalf of the Estatd=AC {124-61. The City Defendantsoved to
dismissthe FACfor failure to state a claimpursuant to Federal Rule of Civil Procedure 12(b)(6)
on October 5, 2017Doc.50. BothPlaintiffsand the Clase Defendants oppose the City
Defendants’ motioo dismiss SeePls.” Opp. Mem.Doc.57; Clase Def.” Opp. Mem., Doc.
56.

Il. Legal Standard

A. Standard Under Rule 12(b)(6)

When ruling on a motion to dismiss pursuanRtde 12(b)(6), the Court must accept all
factual allegations in the complaint as true and draw all reasonable infeiretioeplaintiff’s
favor. Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014).heCourt is not required to credit
“mere conclusory statements” or “threadbare recitals of the elements of a caugendf act
Ashcroft v. Igbal556 U.S. 662, 678, 681 (2009) (citiBgll Atl. Corp. v. Twomb|y550 U.S.
544, 555 (2007)). “To survive a motion to dismiss, a complaint must contain sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fadd.”at 678 (quotingdwombly
550 U.S. at 570). A claim is facially plausible “when the plaintiff pleads factueiént that
allows the court to draw the reasonable inferencetiieatiefendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). Re plaintiff must allege sufficient facts to

show “more than a sheer possibility that a defendant has acted unlawfdllyf'the plaintiff



has not “nudge¢his] claims. . . across the line from conceivable to plausible,” the complaint
must be dismissedd. at 680(citing Twombly 550 U.S. at 570).

B. Matters Outside the Pleadings

On a motion to dismiss pursuantRale 12(b)(6), the Court is generally only required to
look at the allegations on the face of the complaRuth v. Jenning189 F.3d 499, 509 (2d Cir.
2007). The Court may consider documents other than the complaint if the documents are
“attached to the complaint or incorporated in itrbferencé and“deemed part of the pleading.”
Id. If matters outside the pleadings are presented with a Rule 12(b)(6) motioouth&&s the
option to either “exclude the additional material and decide the maiiothe complaint alone’
or ‘convert the motion to one for summary judgment under Fed. R. Civ. P. 56 and afford all
parties the opportunity to present supporting matéeriailling v. Suffolk Cty. Dep of Soc.
Servs, 09 Av. 5285 (ADS) (ETB), 2010 U.S. Dist. LEXIS 68908, at *4 (E.D.N.Y. July 8, 2010)
(quotingFriedl! v. City of New York210 F.3d 79, 83 (2d Cir. 2000)).

Here,the CityDefendants annexito theirRule 12(b)(6) motion papersteanscript of
Tracie J. Orrs testimony a& hearing held on June 29, 2016, pursuant to New York General
Municipal Law § 50-h (“50h testimony).? SeeBeck Decl. Ex. C, Doc. 51The City
Defendantselied on parts othe testimonyasadditional suppotfior their motion to dismissSee
City Defs.” Mem. 4, Doc. 53 City Defs’ Reply Mem.{| 8§ Doc. 58. However, courts in this
circuit typically decline to consider 8dtestimony submitted by defendants when ruling on a

Rule 12(b)(6) motion.Seg e.g, Fontanez v. Skepplé2 Civ. 1582 (ER), 2013 U.S. Dist. LEXIS

2See generalll.Y. Gen Mun. Law § 50-h (McKinney 2008 “Wherever a notice of claim is filed

against a city . .the city. . .shall have the right to demand an examination of the claimant relative to the
occurrence and extent of the injuries or damages for which claim is made, wdcimation shall be

upon oral questions unless the parties otherwise stipulate and may includecal gxgsnination of the
claimant by a duly qualified physicidj.



31720, at *5-7 (S.D.N.YMar. 6, 2013) (declining to consider the 5@elstimonyproffered by
the defendant when ruling on the defendant’s Rule 12(b)(6) madifftal), 563 F. App’x 847 (2d
Cir. 2014);Aguilera v. County of Nassad25 F. Supp. 2d 320, 322—-23 (E.D.N.Y. 2006)
(declining to consider 50-h testimony aRule 12(b)(6) motion where the plaintiff did not
“incorporate his 501 testimony by reference in thenaplaint’ or “attachi] the transcript to th
complaint, in whole or in part”)Accordingly, the Court will not conside®rr’s 50-h testimony
in ruling on the City Defendant®ule12(b)(6) motion.
[I. DISCUSSION

As a general rule, municipality cannot be held liable for ordinary negligence as a result
of its performance of a governmental function unless it owed a “special duhg tojured
party. Applewhite v. Accuhealth, In@95 N.E.2d 131, 133\(Y. 2013). Police and fire
protection has long been recognizedjamtessential governmental functiord. at 131. In
order to plead prima faciecase of ordinary negligenegainst theCity Defendantsn this case
Plaintiffs must allege sufficient factual matfer this Court to draw reasonabigerence that
(1) the City Defendant®stablished a special relationshiph Plaintiffs, (2) the City Defendants
breachedheir special dutyand(3) the City Defendants’ breach die special duty was the
actual and proximate causetbé death oSauickie SeeDuguay v. @y of New York861 F.
Supp. 2d 236, 245 (S.D.N.Y. 20127 6 establish a prima facie case of negligence under New
York law, ‘a plaintiff must demonstratd) a duty owed by the defendant to gtaintiff, (2) a

breach thereof, and (3) injury proximately resulting therefrom.” (qudterger v. Fleet Bank,
N.A, 459 F.3d 273, 286 (2d Cir. 2006))).
A municipality establishes a special redaship with golaintiff whenthere is “(1) an

assumption by the municipality, through promises or actions, of an affirmativeodaty dn



behalf of the party who was injured; (2) knowledge on the part of the municipalifgtgs
thatinaction could lead to harm; (3) some form of direct contatéen the municipalitg
agents andhe injured party; and (4) @ahparty s justifiable reliance on the municipalisy
affirmative undertaking Cuffy v. City of New Yorkb05 N.E.2d 937, 94N(Y. 1987).

Plaintiffs correctly statehat ‘{w] hethera special relationship exists is generally a
guestion for the jury."Coleson v. City of New YQrR4 N.E.3d 1074, 107N(Y. 2014) seePIs.’
Opp. Mem. 6.However,courts have granted Rule 12(b)(6) motions witexplaintiff fails to
allege or provide the factual predicate fapacial relaionship in the complaintGross v. City
of Albany 14 Civ. 0736, 2015 U.S. Dist. LEXIS 130678, at *31-32 (N.D.N.Y. Sept. 29, 2015)
(citing Blackstock v. Bd. of Edy®21 N.Y.S.2d 858 (App. Div. 1st Dep’t 2011)). Accordingly,
the Courtmust assess whether Plaintiffs have pleaded sufficient factual mattertsugppach
of the four elementsf a special relationship to state aitaty plausible claim to relief.

Plaintiffs allege that th€ity Defendant®stablished a special relationship with thsoth
through the 911 calls and throutjte conversation betweeBauickieand the NYPD officer on
the opposite side of the FDR DriveAC 11 3640. Defendants argue thahder either theory,
Plaintiffs have failed to pleathcially plausible claims that a special relationship exibetween
the City Defendantand Plaintiffs. City Defs.” Mem 1 9 18.

A. Plaintiffs’ Claims Againstthe City DefendantsBased orthe 911 Calls

With regards to thdrkt elemenbf a special relationshjflaintiffs allegethat the911
operator‘specifically advised and promised . on multiple occasions that NYPD would respond
to the scene of the accidenfPAC {17. Plaintiffs argudahat such assurarseonstituted a
voluntary assumption of an affirmative duty to respond to the scene. PIs.” Opp. Mem. 9.

Plaintiffs citeto De Long v. Erie Couy, 457 N.E.2d 717N.Y. 1983), wherehe New York



Court of Appealsfollowing a jury trial,heldthe @unty defendant liable for failing to respond to
a burglary aftethe 911 operator prongdto send help “right away” arttie burglar
subsequently killethe cdler. Id. at 721-22seePlIs.” Opp. Mem. 12In responseDefendants
argue that th&AC lacks specific representat®of when théNYPD would be sent to the scene.
City Defs.” Mem.| 14. They cite to three cases where the cguainted summary judgment to
defendants on the basis tliatir vague responses to requdstshelpdid not constitute a
voluntary assumption @n afirmative duty. Id. §{ 12-13(citing Damato v. City of New York
06 Civ. 3030 (DC), 2008 U.S. Dist. LEXIS 39142 (S.D.N.Y. May 12,80Dinardo v. City of
New York921 N.E.2d 585 (N.Y. 2009Brown v.City of New York902 N.Y.S.2d 594 (App.
Div. 2d Dep’t 2010).

In analyzing whether certain interactions constitute a voluntary assunopion
affirmative duty theexplicit content of conversations between the injured parties and the
defendants and the context surrounding the conversatiergitical In De Long a woman
reported an active burglatigrough a 911 call and wasplicitly promised that the police would
come*“right away upon her urgent requesbe Long 457 N.E.2d at 719. The promiseDe
Longwas clear regarding who would respond, what they would regpptia locationwhere
they would respond, anghenthey would respond. Suettlear promise is distguishable from
vague statementbat have been held to not give rise to a special relationship, sach as
supervisors telling theplaintiff to “hang in there” because “something was being done” and
“things were happeningDinardo, 921 N.E.2dat 586 a police officels statingthat he was
“going to take care of,itBrown 902 N.Y.S.2d 594t 596, oran officer's promise to keep a car
in the aredor an unspecified amount of time and to respond to future 911 [Daltsatq 2008

U.S. Dist. LEXIS 39142, at *10.



Here, accepting the factual allegations in the FAC as true, Plaintiffs told Thep@tator
that they needed immediate assistance. FAG. In response, the 911 operator “promised”
only that the'NYPD would respond to the scene of the accident,” not when they would do so.
Id. 19117-18. This promise is distinguishable from the orledrong where the 911 operator
promised to send help “right awayDe Long 457 N.E.2cat 719. Without specifying when the
NYPD would respond to the 911 call, the 911 operator merely promised to fulfill an obligation
owed to the public at large, and did not voluntarily undertake an affirmative duty to act dn behal
of Plaintiffs. See Damato2008 U.S. Dist. LEXIS 39142, at *10-11 (holding that responding to
a 91 call is an obligation owed to the public at large and that an assurance to perfortn a basi
police function is not a voluntary assumption of affirmative duBfjhough Plaintiffsare not
required to quote the operator verbatim or provide every extat detheconversation to
survive a motiorto dismiss the Court cannatasonablynfer, from the 911 operatsralleged
promiseghat the‘'NYPD would respond to the scene of the accident,” that the City Defendants
voluntarily undertook an affirmative duty to act on behalf of Plaintif8.C 17.

Even assuminthe City Defendantsindertook an affirmative duty to respond to the scene
of the accident, Plaintiffs fail tplausiblyallege thathe City Defendant&new that failing to
respond would cause harmSauickie In order to fulfill this seconcelementhat the City
Defendants knew or should have known that their inaction would lead tq Réammtiffs must
sufficiently allege thathe City Defendantsvere“cleary on notice of palpable danger . . . so
obvious that a layman would ascertain it without inqlifgovit v. Estate of Hallmus829
N.E.2d 1188, 1192N\.Y. 2005),abrogated on other grounds McLean v. City of New York
905 N.E.2d 1167 (N.Y. 2009)T'he court inKovit held that during the plaintiff's interaction with

the police officer, neither his explanation that he had chest pain and was notedllingr his



appearance gave the police officer notice that instructing the plaintifintmveshis car from the
shouberof the expresswagouldcausehim to crash the car and suffer severe injuries as a result
Id. at 1192. Likewise,the court inSciortino v. Lep876 N.Y.S.2d 308 (App. Div. 4th Dep't
2009), granted summary judgment to the defendants on the grounds tlatritii failed to
mention the immediate dangarbeing assaulteih his call to the police department and failed to
offer evidence indicating that the call og&r should have known about this dander.at 309—
10. Here,Plaintiffs simply allege thate “NYPD was specifically notified of the dangerous
location Plaintiffs were remaining at on the FDRve.” FAC 116. Plaintiffs do not allege that
they evemotified the 911 operatahat Sauickiewould cross the FDR Drevor communicated
anyinformation indicating thathe operator should have known he would do so. In their
opposition, Plaintiffs argue that they were “stranded on FDR Drive, with nowheoefdo g
safety,” but they have not explained wdrgssing the FDR Drive wasafe thanwaiting in their
vehicle for the NYPD to arrivenor have they alleged that the 911 operator knew of such an
explanation Pls.” Opp. Mem. 13lt is implausible that by simply learning about their location
on the FDR Drive, the 911 operator knew or should have known that not responding to the scene
in two hours would caus®auickieto cross the FDRrive, twice, and be struck by a car while
crossing. Simply describing the location of their vehicle as a “dangelaagior is not
sufficient to establish a facially plausible claim that the 911 operator #regvthe NYPD’s
inaction would cause Plaintifftae harm alleged here

Regarding the fourth elememlaintiffs fail to allege sufficient facts for this Cotwt
reasonably infer that SauicKigstifiably relied on theCity Defendantspromise to respond to the
scene. This elementustprovide the “essential causative link” between the special duty

assumed by th€ity Defendants and the deathQduickie Cuffy, 505 N.E.2d at 940. Tsatisfy



this elementPlaintiff s mustsufficiently allegethatthe assuranceactually lulled[them]into a

false sense of security, induddidem] either to relaXtheir] own vigilance or forego other
avenues of protection, and thereby plaitbedm]in a worse position thajthey] would have

been had the City never assumed the.duBrown, 902 N.Y.S.2dat596 (iting Conde v. City of
New York808 N.Y.S.2d 347, 348 (App. Div. 2d Dep’t 2005)). Saltegationsare absent from
theFAC. Plaintiffs contendhat they justifiab} relied on the 911 operatsmpromiseby “first
remaining in their vehicle on the FDRiize and thereafter seeking out another NYPD officer for
help across the FDRrive.” FAC 1 40 But if Plaintiffs had in fact relied on the operator’s
assurances that help would be sent, they would have waited for such help. Instea@, the FA
plainly acknowledgethat Sauickiechose not to continugaiting for theNYPD to arrive and
instead crossed the FDR DrivEAC 1 20. When the injured party acts in contradiction to what
he has beepromised, such action is not in reliance on the prons=Barnes v. State66
N.Y.S.3d 716, 718 (App. Div. 3d Dep’t 2017) (finding no justifiable reliance when the decedent
drove himself home after being told by the police officer to wait for his brothévedgn a ride
home);Cockburn v. City of New YarkO N.Y.S.3d 630, 631-33 (App. Div. 2d Dep’t 2015)
(finding no justifiable reliancerhere the plaintiff drove the injured party to the hospital without
calling emergency services again after being told to monitor the conditiomthbdak ifthe
condition changed)The Courttherefore canot reasonably infer th&auickiés decision to

cross the FDPrive was the result giistifiablereliance on the 911 operator’s promise to
respond to the scene, rather than his owiative that was at odds with tregerator’s alleged

promise.
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B. Plaintiffs’ Claims Againstthe City Defendants Based onSauicki€s
Conversation with the Unknown Police Officer

Plaintiffs also allege that the unknown NYPD officer on the other side ¢lRReDrive
was negligent in “allowingSauickieto crossback ovetthe FDRDrive. FAC 120, 37-40.
Plaintiffs allege that the police officer agreed to “some form of assistandahatSauickie
“was allowed to cross back over the FDR to his vehiclAT 120, 38. However, “[tje
assurance by the municipdéfendant must be definite enough to generate justifiable reliance by
the plaintiff” Dinardo, 921 N.E.2cat 587. Plaintiffs have not alleged any facts showing that the
officer promisedto helpSauickiesafely return to his vehickcrosshe FDR Drive.The
allegations thathe officerallowed” Sauickieto crossandpromised “some form of assistance”
are too vague for the Court to reasonabfgr that the NYPD officer offered any specific
promises tdsauickie Plaintiffs fail to allege any factseyond pure speculatiadhatthe NYPD
officer voluntarily assumednaffirmative dutyto act on their behalfSee Twomb|y550 U.Sat

555 (“Factual allegations must be enough to raise a right &f eddove the speculative level

Since tle Court cannot reasonably infer from the factual allegations iRAKEthat the
NYPD officer voluntarily assumed an affirmative duty to asSaiickie the Court need not
address whethé?laintiffs haveplausibly allegedhe otherCuffyelementsas to theofficer.

C. Derivative Claims

As explainecabove, Plaintiffs’ claim that the City Defendants were negligembts

facially plausible andnust be dismissed. Since Plaintiffs’ remaining claiarsvrongful death,

3 Even assuming that the NYPD officer specifically instru@adickieto cross back over the FDR Drive,
courts have held th#tte police’s directing traffic is a discretionary functioBenis v. Town of
Haverstraw 852 F. Supp. 2d 405, 414 (S.D.N.Y. 2012). A municipality cannot be held lialiguitoes
arising from its exercise @f discretionary function regardless of the existence of a speciamstap.

Id. at 412-13.
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negligent infliction of emotional distress, and survival action are dependent on the alleged
negligence, see FAC 4 48, 51, 54, 56, 60-61, these claims against the City Defendants must be
dismissed as well.
IV. Amendment

Federal Rule of Civil Procedure 15 instructs courts to “freely give leave [to amend a
pleading] when justice so requires.” Fed. R. Civ. P. 15(a)(2). The Second Circuit has instructed
courts not to dismiss a complaint “without granting leave to amend at least once when a liberal
reading of the complaint gives any indication that a valid claim might be stated.” Shabazz v.
Bezio, 511 F. App’x 28, 31 (2d Cir. 2013) (quoting Shomo v. City of New York, 579 F.3d 176,
183 (2d Cir. 2009)); vsee also Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo Secs., LLC, 797
F.3d 160, 191 (2d Cir. 2015) (reaffirming the “liberal spirit” of Rule 15 (quoting Williams v.
Citigroup Inc., 659 F.3d 208, 214 (2d Cir. 2011))). Although Plaintiffs have amended their
Complaint once, the amendment was not in the context of a Rule 12(b)(6) motion, and the Court
therefore did not provide guidance as to how their claims may be adequately pleaded. As it is
not clear that any further opportunity to amend would be futile, the Court dismisses Plaintiffs’
claims against the City Defendants without prejudice.
V. Conclusion

For the reasons set forth above, the City Defendants® motion to dismiss pursuant to Rule
12(b)(6) is GRANTED. The Clerk of the Court is respectfully directed to terminate the motion,

Doc. 50. Plaintiffs may file a second amended complaint, if at all, on or before July 30, 2018.

Dated: June 29, 2018
New York, New York

2L

Edgardo Ramos, U.S.D.J.
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