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HARRY ROLAND,
Plaintiff(s),
17 Civ. 2758 (LGS)
-against-
OPINION AND ORDER

JOSEPH PONTEgt al, :
Defendant(s).
LORNA G. SCHOFIELD District Judge:

Pro se Plaintiff Harry Roland brings this actiagainst Defendants City of New York and
former Commissioner Joseph Ponte under 42 U.S.C. § 1983, seeking damages for a violation of
his constitutional rights -- in pactlar, for the failure to provieladequate meals -- while in the
custody of the New York City Department@bérrection (“DOC”). Defendants move for
summary judgment. The motion is granted.

l. BACKGROUND

The facts below are drawn from Defendamisle 56.1 Statement and other submissions
on this motion, and are construed in fagbPlaintiff as the nonmoving partySee Nick’s
Garage, Inc. v. Progressive Cas. Ins. (B¥5 F.3d 107, 113 (2d Cir. 2017).

A. Plaintiff's Diagnosis and Mucus-Less Diet

In February 2014, Plaintiff visited Dr. KonstanVaizman due to diarrhea and pain in his

lower back and abdomen. Dr. Vaizman conddiet€olonoscopy and endoscopy and determined

! Plaintiff did not respond to Defendants’ R&&.1 statement, which ordinarily would be
construed as a concession. Howegeven Plaintiff's po se status and thesinuction that “the
submissions of pro selitigant must be construed liberallyTtiestman v. Fed. Bureau of
Prisons 470 F.3d 471, 474 (2d Cir. 200@er curiam), the failure to respond is excusBde
also Lloyd v. HolderNo. 11 Civ. 3154, 2013 WL 6667531, at *5 (S.D.N.Y. Dec. 17, 2013)
(“Courts in this Circuit typically forgive pro seplaintiff’s failure tofile a Local Rule 56.1
Statement, and generally conduct their amdependent review of the record.”).
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that Plaintiff suffered from, among other ailments, colitis. Dr. Vaizman prescribed Omeprazole,
which treats gastroesophageal reflux diseaskeudcers. Plaintiff stopped taking Omeprazole
because he did not like how it made him feehirRiff did not continue to seek treatment from
Dr. Vaizman because Plaintiff did not want taysbn medication for the remainder of his life.

In 2015, Plaintiff learned of the mucus-leBst proffered by DrSebi, who is not a
medical doctor. Plaintiffisited Dr. Sebi’'s websitand watched his online videbst did not see
Dr. Sebi in person. The mucus-less diet consisésroiding foods that create mucus in the body.
Plaintiff's preferred diet includes organic fruits with bladeds in it and excludes most
manmade foods.

B. Incarceration

Beginning in July 2016, Plaintiff was detashon Rikers Island in Otis Bantum
Correctional Center (“OBCC”). Through Augui16, Plaintiff informed correction officers and
supervisors of his special diehcdamade grievances when he did not receive it. For example, on
July 29, 2016, Plaintiff met with Lisa Choleff, D.@r. Choleff noted thaPlaintiff “state[d] that
he does not have a gluten alje, but does not eat meat ofyakind, or dairy products due to
them causing ‘too much muc[Jus in his body.” .[@holeff also notethat Plaintiff saw a
nutritionist that day. Plaintiff was placed orthherapeutic Diet List at OBCC for July 28
through August 17, 2016, as “Gluten Free.”

In late August 2016, Plaintiff was traesfed to Brooklyn Detention Complex for
approximately two weeks. At Brooklyn DetentiGomplex, Plaintiff saw Allen I. Walker, P.A.,
who noted that “[Plaintiff] statel] allergy to wheat / [g]luteand is [v]legan does not eat meat
poultry [s]ea [flood nor [d]airy.” Walker noted that Plaintiff needed vegetarian meal

replacements.



On September 6, 2016, Plaintiff returned to RSksland in Anna M. Kross Center. On
September 7, 2016, Plaintiff was seen by Terry Gravsande, R.P.A. Gravesande requested that
Plaintiff receive a vegan diehd that Plaintiff be added todttherapeutic diet list. After
receiving vegan meals for several days, Pldimas placed in solitary confinement for fifteen
days, where Plaintiff didot receive gluten free or vegan meals. While in solitary confinement,
Plaintiff made complaints to DOC staff. @rctober 5, 2016, Plaintiff filed a grievance with
DOC for the denial of vegan meals. On@tr 7, 2016, DOC answered Plaintiff’'s grievance by
informing Plaintiff that the dietician “confirngethat she just receidgPlaintiff]'s name and
[Plaintiff] has been put on the list tegeive a gluten free/vegetarian diet.”

In late September 2016, Plaintiff was transféiee George R. Vierno Center and began to
receive his requested diet on an irregular baBlaintiff complained tovarious DOC staff, who
sometimes helped Plaintiff get his preferred meals.

On May 26, 2017, Plaintiff received a containgrked “Gluten-free” that, according to
both Plaintiff and a correction officer who checkeldintiff's food, contaned meat. Plaintiff
filed a grievance on June 1, 2017. DOC staff saeg thould rectify the situation, but Plaintiff
does not know if it waactually rectified.

Until August 2017, Plaintiff continued to receibreakfasts containing wheat. From July
2016 until August 2017, Plaintiff saw physiegand nurses, but no dietician.

Plaintiff receives food in containers markedtgh free and vegan. Kever, Plaintiff has
not opened a gluten free contaiserce May 2017. Plaintiff has neaten any fruit or vegetables

while incarcerated. Plaintiffsserts that the DOC should proviganic fruits and vegetables.



C. Procedural History

On April 17, 2017, Plaintiff filed the instaaction seeking $5,000,000 in damages. On
March 30, 2018, Defendants moved for summary judgment. Plaintiff did not file an opposition.
I. STANDARD

Summary judgment is appropriatdere the record establishthat “there is no genuine
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R.
Civ. P. 56(a). “A genuine issue wifaterial fact exists if ‘the edence is such that a reasonable
jury could return a verdidor the nonmoving party.”Nick’s Garage, InG.875 F.3d at 113
(quotingAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)). The court must construe
the evidence in the light most favorableglie nonmoving party and must draw all reasonable
inferences in favor of the nonmoving partyee id. When the movant has properly supported its
motion with evidentiary materials, the opposingtpanust establish a genuine issue of fact by
“citing to particular parts of matials in the record.” Fed. R. CiP. 56(c)(1)(A). “[A] party may
not rely on mere speculation or conjecture asediie nature of the facts to overcome a motion
for summary judgment.’Hicks v. Baines593 F.3d 159, 166 (2d Cir. 2010) (alteration in
original) (internal quotation marks omitted).

Where, as here, a party appears pro seud must construe “the submissions gqira se
litigant . . . liberally”and interpret them “to raise te&ongest arguments that treyggest
Triestman v. Fed. Bureau of Prisos0 F.3d 471, 474 (2d Cir. 2006) (per curiam) (internal
guotation marks omitted) (collecting case&¥pith v. Fischer803 F.3d 124, 127 (2d Cir. 2015)
(confirming Triestmars approach to pro se lgants). Pro se status doedt, however, “relieve [a
non-movant] of his duty to meet the requirensemecessary to defeat a motion for summary

judgment.” Dixon v. Zenk361 F. App’'x 218, 219-20 (2d Cir. 2010) (summary orcegprd



O’Callaghan v. Uber Corp. of CalNo. 17 Civ. 2094, 2018 WL 3302179, at *5 (S.D.N.Y. Jul. 5,
2018). “Bald assertions by a pro se litigarttmpletely unsupported by evidence, are not
sufficient to overcome a meotn for summary judgment.Harris v. City of New YorkNo. 13

Civ. 7788, 2016 WL 427908, at *3 (S.D.N.Y. Feb2B816) (internal quotation marks omitted).
[I. DISCUSSION

A. Defendant Ponte

The evidence in the record is insufficiéot a reasonable jury to find Defendant Ponte
personally liable.

“To prevail on a § 1983 claim, a plaintiff must establish (1) tleéation of a right,
privilege, or immunity secured by the Constitutmmaws of the United States (2) by a person
acting under the color of state lawSimpson v. Town of Warwick Police Ded59 F. Supp. 3d
419, 430 (S.D.N.Y. 2016) (citing/est v. AtkinsA487 U.S. 42, 48 (1988) amdiagg Bros., Inc. v.
Brooks 436 U.S. 149, 155-57(1978)). “It is well settiedhis Circuit that personal involvement
of defendants in alleged constitnal deprivations is a pregaisite to an award of damages
under § 1983."Farrell v. Burke 449 F.3d 470, 484 (2d Cir. 200@)ternal quotation marks
omitted). Traditionally, personal involvemt can be established in five ways:

(1) the defendant participateldectly in the allegedonstitutional violation, (2)

the defendant, after beingf@mmed of the violation through a report or appeal,

failed to remedy the wrong, (3) the dediant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuance of such a

policy or custom, (4) the defendantssgrossly negligent in supervising

subordinates who committélde wrongful acts, or (5) the defendant exhibited

deliberate indifference to the rightsinomates by failing to act on information
indicating that unanstitutional actsvere occurring.



Grullon v. City of New Haverr20 F.3d 133, 139 (2d Cir. 2013) (emphasis omitted) (cfiwign
v. Coughlin 58 F.3d 865, 873 (2d Cir. 1995)).

Although the Complaint names Defendant lRaat a party, the record contains no
evidence that implicates him. In his depositiBlaintiff stated that hbelieved that by naming
Defendant Ponte, Plaifftwould not have to name individuabrrection officers. Dkt. No. 35-1
at 73:18-74:11. Naming an individual a partyvithout more -- is insufficient to establish
personal involvement givingse to direct liability. See Schoon v. BerliNo. 7 Civ. 2900, 2011
WL 1085274, at *5 (S.D.N.Y. Mar. 23, 2011) (grantegnotion to dismiss for failure to “allege
any personal or supervisory involvement of afhyhe individual deferahts” where the operative
complaint was “devoid of any mention of [thelividual] defendants” ancontained “nothing . . .
that could support an inferencel@aibility with regardto any of the individual defendants”).
Further, although a defendant may béled'where unconstitutional acts ares resultof a policy
promulgated by the defendanBtock v. Wright315 F.3d 158, 166 (2d Cir. 2003), to the extent
that DOC Directive 3253R-A -- signed by Defamd Ponte -- is a policy DOC staff followed

when providing Plaintiff his meals, for the reas explained below, no unconstitutional acts

2 The Second Circuit has yet to determine haglal effectsColon SeeGrullo, 720 F.3d at 139
(recognizing possible odlict among the casesyee also Shaw v. Pringlé61 F. App’x 16, 18
n.2 (2d Cir. 2016) (summary order]T]he Supreme Court’s decision Ashcroft v. Igbal . .
may have heightened the requirements for shgwa supervisor’s personal involvement with
respect to certain constitutionablations.”). This issue isot presented and need not be
addressed in this case because Plaintgffaded to allege Defendant Ponte’s personal
involvement under any of tHéolon categories.See Ross v. Correct Care Sols. |.IN©. 11 Civ.
8542, 2013 WL 5018838, at *5 (S.D.N.Y. Sept. 13, 20¢Ihe Supreme Court’s decision in
Igbal, which found that a supervisor can be heddble only ‘through the ofial’s own individual
actions,” arguably casts doubt on the continuediiiglof some of the categories set forth in
Hastings on HudsoandColon. For the purposes of this casewever, it is not necessary to
explore this issue because the complaint faifgead that [the indidual defendants] were
personally involved under any of thiastings on Hudsooategories.”) (iternal citations
omitted).
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occurred. As a result, DOC Directive 3253R-Act a basis to hold Bendant Ponte personally
liable.

Defendants’ motion for summary judgemengranted as to Defendant Ponte.

B. Other Potential Individual Defendants

1. Unconstitutional Conditions of Canfinement -- Failure to Provide
Adequate Nutrition

Even if Plaintiff could amend his pleaditgadd as Defendants other individual DOC
employees who played a role in his conditionsarffimement as they pertato his diet, such an
effort would be futile as those conditions do give rise to a constitutional violatiorsee
Ruotolo v. City of New York14 F.3d 184, 191 (2d Cir. 2008) (“Leave to amend, though
liberally granted, may be properly denied for . . . futility of amendment.”) (internal quotation
marks omitted)accord Sanya Lanausse v. City of New Ybid 15 Civ. 1652, 2016 WL
2851337, at *5 (S.D.N.Y. May 13, 2016) (“Althoughdiially granted, courts may properly deny
leave [to amend a complaint] if to do so would be futile.”).

A claim of unconstitutional conditions obnfinement under the Fourteenth Amendment
requires a detainee totsdy a two-prong testDarnell v. Pineirq 849 F.3d 17, 29 (2d Cir. 2017).
First, the detainee must satishe “objective prongby “showing that the challenged conditions
were sufficiently serious to constitute objectdegprivations of the ght to due process.Id.
(citations omitted). Second, the detainee musifgahe “'subjective prong’ -- perhaps better
classified as amens regrong’ or ‘mental element prong’ -hewing that the officer acted with
at least deliberate indifferent@ the challenged conditionsld. The “subjective prong” can be
met by showing that the defendants actually kneauathe condition and disgarded it, or that a
reasonable person should have known abmutlanger and it was disregardédl. (citing

Farmer v. Brennan511 U.S. 825 (1994)).



For the following reasons, the evidence in the i@ ¢ails to give ris¢o a triable issue of
fact that the conduct of DOC staégarding Plaintiff'sdiet created an upastitutional condition
of confinement.

a. Objective Prong

“Under both the Eighth and Fourteenth Amdments, to establish an objective
deprivation, ‘the inmate must show that the conditions, either alone or in combination, pose an
unreasonable risk of serious damé&géis health,’ . . . which inabes the risk of serious damage
to ‘physical and mental soundnessDarnell, 849 F.3d at 30. In making that evaluation,

“[t]here is no ‘static test’ to determine whetleedeprivation is sufficiety serious; instead, ‘the
conditions themselves must be evaluated int laj contemporary standards of decency.”
Darnell, 849 F.3d at 30 (citinBlissett v. Coughlin66 F.3d 531, 537 (2d Cir. 1995)).

“The Eighth Amendment requirésutritionally adequége food that is prepared and served
under conditions which do not present an immedi@nger to the health and well being of the
inmates who consume it.’"Willey v. Kirkpatrick 801 F.3d 51, 69 (2d Cir. 2015) (quotiRgbles
v. Coughlin 725 F.2d 12, 15 (2d Cir. 1983gc¢cordRoundtree v. City of New YoiKo. 15 Civ.
8198, 2018 WL 1586473, at *8 (S.D.N.Y. Mar. 2818). “[Alssuming a diet’s nutritional
adequacy, prison officials have thectetion to control its contentsWhitenack v. Armor
Medical No. 13 Civ. 2071, 2013 WL 2356110, at *6 (E.D.N.Y. May 28, 2013) (quatiogd v.
Croce 169 F. Supp. 2d 219, 226 (S.D.N.Y. 2001)). Hsént religious or medically peculiar
circumstances, a prisoner does not have a righnsfeecialized diet whilecarcerated, vegetarian

or otherwise.”Whitenack2013 WL 2356110, at *6 (quotingord, 169 F. Supp. 2d at 226).

3 The deliberate indifference objective prong ialaated under the same standard for both the
Eighth and Fourteenth Amendmenisckridge v. Aramark Corr. Food Seryslo. 16 Civ. 6301,
2018 WL 1626175, at *19 n.19 (S.D.N.Y. Mar. 30, 2018) (cidagnell, 849 F.3d at 30).

8



Plaintiff does not allege thae was medically diagnosed with a condition necessitating a
mucus-less diet, or thhts dietary preference is religiously thvated. First, Plaintiff contends
that prior to his incarceratiohg adhered to a mucus-less @ietthe advice of the teachings of
Dr. Sebi. Plaintiff has not met Dr. Sebi in person, and Dr. Sebi & mdical professional;
rather, Plaintiff's mucus-lessetiis self-prescribed. Secori®laintiff does not allege any
religious motivation behind his diefThus, Plaintiff has not estatied an objective deprivation.
Compare Hyman v. Nassau Cty. Corr. Facjlio. 12 Civ. 5099, 2013 WL 182816, at *4
(E.D.N.Y. Jan. 15, 2013) (granting a motion to dssfor failure to state a claim) (“Since
plaintiff does not allege that tveas deprived of a nutritionally adequate diet, nor that he was
deprived of a medically indicatext religiously necessary diet, whilecarcerated . . . , his mere
disagreement with the portionsdacontents of the meals providedrimates . . . does not rise to
the level of a constitutional deprivation.tyith Willey, 801 F.3d at 69 (diet of stale bread and
rotten cabbage is sufficieto state a claim), aridobles 725 F.2d at 16 (food contaminated with
“dust, rocks, glass and human waste” is sufficient to state a claim).

b. Subjective Prong

A pretrial detainee may satisfige “subjective prong” in one tfvo ways. He may “prove
that the defendant-official act@atentionally to impos the alleged conddn,” or, alternatively,
he may prove that the defendant-official “recklegalied to act with reamable care to mitigate
the risk that the condition posed to the pretletiainee even though the defendant-official knew,
or should have known, that the condition poseéxaessive risk to health or safetyd. “In
other words, the ‘subjective prong’ (anéns regrong’) of a deliberate indifference claim is

defined objectively.”ld.



In this case, even if Plaintiff had shiown objective deprivation, the record lacks
evidence from which a reasonable jury couldifthat DOC officers acted intentionally or
recklessly in responding to Plaiffis requests. To the contramye record shows that DOC staff
were responsive to his complaints. For examgdier visits with medical staff, Plaintiff was
placed on dietary restrictions listsdaly 2016, August 2016 and September 2016. When
Plaintiff complained about not receiving aect meals in October 2016, the DOC responded two
days later and placed Plaintiff on the gluten freedt@gan diet list. Aftethat, Plaintiff contends
that he received his preferred meals on an iregdudsis. When he complained to DOC staff,
Plaintiff sometimes received help getting his preferred meals. Plaintiff has continued to receive
gluten free and vegan containefdood, but Plaintiff does natpen containers marked gluten
free. Though Plaintiff alleges that he did set a dietician until August 2017, Plaintiff saw
physicians and nurses at least three times bé#fate These actions foreclose the claim of
deliberate indifferenceWingate v. Gives/25 F. App’x 32, 36 (2d Cir. 2018) (summary order)
(“[O]n the record presented, a reasonable goyld only find that defendants were not
deliberately indifferent, as the medical recordsvsthat medical staff met with [the plaintiff]
repeatedly about his dietary requests, issuedpptions, and referred him to and worked with a
dietician, and that dieticians meith him on numerous occasions.3mith v. Fischer500 F.
App’x 59, 61-62 (2d Cir. 2012) (summary order) (“Evkjplaintiff] had shown that the special
meals provided by [defendant] represented a saffity serious danger to his health, [plaintiff]
failed to show facts sufficient to demonstrate {datendant] acted with deliberate indifference.
It is undisputed that prison offals offered [plaintiff] access to spial diets and arranged for him
to meet with a registered dietician.MicWillis v. Cty. of OrangeNo. 17 Civ. 4805, 2018 WL

3038497, at *4 (S.D.N.Y. June 19, 2018)anting a motion to dismider failure to state a claim
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where “the documents attached to plaintiff's céent suggest [defendarggrved plaintiff meals
it considered consistent withshilietary restrictions, but plaiff disagreed with [defendant]'s
determination of what fell into that category®jastroianni v. Reilly602 F. Supp. 2d 425, 436
(E.D.N.Y. 2009) (“Based on the record, the Court fitidg the diet providetb the plaintiff did
not pose an imminent danger ts hiealth and the responsivenesflefendant] staff to the
plaintiff's dietary needs raises no constitutional concerns with respect to his health needs.”).

Plaintiff thus fails to present evidence givimge to a triable issue of fact for either prong
of the unconstitutional conditions obnfinement test. A reasonable jury could not find that the
acts of DOC staff who providedditiff with his diet formedhe basis of a constitutional
violation.

C. Defendant City of New York

Because Plaintiff has failed to show that ticts of DOC staff o affected Plaintiff's
conditions of confinement -- in particular lilgt -- constituted aanstitutional violation,
Defendant City of New York cannot be helddle. To hold a munipality liable for a
constitutional violation under § 1988 plaintiff must provehat “the deprivation of the plaintiff's
rights under federal law is caused by a goremntal custom, policy, or usage of the
municipality.” Jones v. Town of E. Have91 F.3d 72, 80 (2d Cir. 2012) (citiMpnell v. Dep’t
of Soc. Servs436 U.S. 658, 690-91 (19783ccordMitchell v. City of New York841 F.3d 72,
80 (2d Cir. 2016). “[T]he &y cannot be liable undéfonnellwhere Plaintiff cannot establish a
violation of his constutional rights.” Askins v. Dog727 F.3d 248, 253 (2d Cir. 2013) (internal
guotation marks omitted). Defendants’ motiongommary judgment as to Defendant City of

New York is granted.
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V. CONCLUSION
For the foregoing reasons, Defendantstioofor summary judgment is GRANTED.
The Clerk of Court is directed to closetmotion at Docket Number 33, enter judgment
in favor of Defendants, close the case and mapy of this Opinion and Order to pro se
Plaintiff.

Dated: September 25, 2018
New York, New York

7//44ﬂ

LORXA G. SCHOFIELS
UNITED STATES DISTRICT JUDGE
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