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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
ALEJANDRO JIMINEZ,
Plaintiff,

-V- No. 17 CV 2844-LTS-JLC
CREDIT ONE BANK, N.A., NCO
FINANCIAL SYSTEMS, INC., and
ALORICA, INC.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff AlejandroJiminez brings this action against Credit One Bank, N.A.
(“Credit One”), NCO Financial Systems, IftNCO”), and Alorica,Inc. (“Alorica,” and
together with Credit One and NI “Defendants”), for violatins of the Telephone Consumer
Protection Act (“TCPA"), 47 U.S.C. § 227. Plafiinow moves, pursuarib Federal Rule of
Civil Procedure 56, for summarydgment. (Docket entry no. 49Gredit One also moves for
summary judgment dismissing Ri&ff’'s TCPA claim or, in tle alternative, to stay the
proceedings pending a ruling by the Federah@unications Commission (the “FCC”) on the
treatment of reassigned phone numbers. (Dioakiey nos. 68, 74.) NCO and Alorica join
Credit One’s opposition to Pldiff's motion for summary judgmd, as well as Credit One’s
motions for summary judgment and for a stépocket entry nos. 53, 57, 66, 83, 85.) The Court
has jurisdiction of this action pursuant to 2&LC. § 1331. The Court has carefully considered
the parties’ submissions imenection with the instant motigoractice and, for the following
reasons, Plaintiff's motion for summary judgrhengranted, and Credit One’s motions for

summary judgment and a stay are denied.
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BACKGROUND

Unless otherwise indicated, tfalowing facts are undisputédDefendant Credit
One Bank is a national banking association. (Dbeké&y no. 30, Credit One Answer {1 6.) On
or around September 15, 2016, an individual appbednd obtained a credit card account with
Credit One. (Docket entry no. 73, Def. 56.1 St. fAs)part of the application process for the
account, the individual providdter personal information to €dit One, including a telephone
number ending in 7929 (the “Subject Number”). (Def. 56.1 St. { 2.) Credit One approved the
individual for the account and subsequently mailed her a credit card along with Credit One’s
standard cardholder agreement. (Def. 56.1 S). TBe individual accepted the terms of Credit
One’s standard cardholder agreement, includipgovision authorizing Credit One to contact
her at the telephone number she provided, whemuséd the card. (Def. 56.1 St. {4,5.) Some
time thereatfter, the individual defaulted on hedir card account and Credit One attempted to
call her to collect an unpaid lbace. (Def. 56.1 St. 1 6.)

Credit One authorized Expert Global Sabui$ Financial Car€EGS”) to collect
the unpaid balance.(Def. 56.1 St. § 8.) Between January 2017 and March 27, 2017, EGS

placed 380 calls to the Subject NumbegiPl. 56.1 St. § 10.) The pies agree that EGS did not

1 Facts characterized as undisputed ardiiftesthas such in the parties’ statements
pursuant to S.D.N.Y. Local @i Rule 56.1 or drawn from édence as to which there has
been no contrary, non-conclusory factual pnoff€itations to tk parties’ respective
Local Civil Rule 56.1 Statements (“Def. 561" or “Pl. 56.1 St.”) incorporate by
reference the parties’ citationsuaderlying evidentiary submissions.

2 Defendant NCO became EGS in 2015, BG5S was acquired by Defendant Alorica on
June 30, 2016. (Def. 56.1 St. 1 8, n.2.)
3 The parties dispute the number of calls thate received by Plaintiff and the number of

calls that successfully connedtto a live party. Credit @margues that, because 43 calls
were identified as “Invalid Phone Numti on EGS'’s call log, and only one call was
identified as “AGENT — CUST 28,” 43 of ¢hcalls were not received by Plaintiff and
only one call successfully connected to a [paety. Plaintiff dispugs the assertion that
only one outbound call attempt susstilly connected to a lkevparty, testifying that, on
multiple occasions he answered the Subjectbler but did not hear anyone else on the
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transmit any prerecorded messages to the Suljenber. (Def. 56.1 St. { 15.) During the time
when the calls regarding the delinquent Cr&tie account were made, Plaintiff was the holder
of a cell phone account connectedhe Subject Number. (Pl. 56.1 $§t2; Def. 56.1 {1 13.) Itis
undisputed that Plaintiff has nevead any relationship with Credit One. (Pl. 56.1 St. § 9.)

The calls placed by EGS to the Subbjsamber were all made through the
LiveVox 3.2 dialing system using its Quick Conng&=ature. (PIl. 56.1 St. § 12; Def. 56.1 St.
19.) To use the LiveVox system, an EGS managéads a list of telephone numbers provided
by Credit One into the system each mornind. §8.1 St. § 16; Def. 56.1 St. § 18.) Those phone
numbers are stored in the LiveVox systenotiyhout the workday. (PIl. 56.1 St. § 17.) When
using Quick Connect, the dialing system usgsoprietary algorithm created by LiveVox to
determine how many calls to place automdlifda order to keep customer service
representatives fully occupiedat times. (Pl. 56.1 St.  18.) As more customer service
representatives log into the il system and indicate their réaéss to take calls, the dialing
system will increase the number of calls it autonadlifanakes. (Pl. 56.1 St. 1 19.) When Quick
Connect places callg,will place more outbound calls théime number of customer service
representatives actually loggedand ready to receive calls, bdsen the assumption that not all
of the people being called will m@lly answer their phones. |(B6.1 St. § 20.) There are no
customer service representatives on the phomaatcall is launched by Quick Connect. (PI.
56.1 St. § 22.) Instead, Quick Connect will sf@n only those calls #t are answered by a
customer to an available customer service reptasea. (Pl. 56.1 St. §3) If there are more

answered calls than available customer servigeesentatives, answered calls are transferred to

line. (Docket entry no. 51-1, Jiminez D&2.:19-53:19; 65:3-66:37:6-23; 84:23-
86:19.) The parties agree that EGS stdpgaling the Subject Number on March 27,
2017. (Def.56.1 St. 1 14.)
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a holding queue until a representative becomes &eildPl. 56.1 St.  24.) A customer service
representative using Quick Connéoes not have the ability toanually dial a phone number or
to select a specific accountdall, nor does the representathave any input into what number
Quick Connect will call next(PI. 56.1 St. 11 26, 27.)

The parties dispute whether the LiveVostgm used to call Plaintiff is properly
classified as a “predictive dialing system” vititlthe meaning of certain FCC rulings, whether
the system requires human intervention to laugech call, and whether the system has the
capacity to store or produce randomly or sequentially generated telephone numbers. Relying on
testimony from EGS’s Corporate Designee, AavdBalthaser, and the expert report of Ray
Horak, Credit One argues that LiveVox is nqiradictive dialing system. Balthaser testified
that Quick Connect does not operate asedliptive dialer because “to my knowledge, the
algorithm is not changing. It's not adapting oedlicting different thingslit’s operating within
guardrails that are establishatthe creation of a campaign(Docket entry no. 70-1, Balthaser
Dep. 51:9-19.) When asked if he knew wiegtthe LiveVox Quick Connect “algorithm or
system has any predictive capabilities,” Balthasated that “only LiveVox has access to their
algorithms to see how it pacesaamtrols the number of calls launched.” (Docket entry no. 81-1,
Balthaser Dep. 100:16-101:8.)

Relying on an interview with Balthaser, Horak proffers that “Mr. Balthaser
advised me that Quick Connect, as confgliby EGS, does not fit the definition of a
[p]redictive [d]ialer.” (Docket entry no. 7Horak Rep. 1 53.) Horak also learned from
Balthaser that, at the end of each call, a custsemice representativeetord[s] the result of
the call,” and then “click[s] a hdiutton labelled Ready or Nexthereby instructing the system

to dial the next set of numbers from the cagpalatabase.” (Horak Rep. 1 53.) Horak asserts
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that “[t]his high level of humamtervention is necessary tallach each and every call attempt
for each and every [representative] logged in amilave.” (Id.) Horak also asserts that the
Subject Number “was not randomly or seqiadht created, but rather, was obtained from”
Credit One. (Horak Rep. 5.)

For his part, Plaintiff submits the de@#pn Kevin Stark, former director of
Product Management for LiveVox from mid-20tt2ough November 2017, who states that the
LiveVox automated outbound dialing system “ipasdictive dialing capalities and the ability
to launch phone calls without direct humatemention on each phone call.” (Docket entry no.
81-2, Stark Decl. 1 3.) &htiff also proffers the experéport of Randall Snyder, who opines
that the LiveVox dialing system software “prdes pacing algorithms fgredictive dialing,”
and that the Quick Connect semjavhich is described in theaveVox Manager User Guide as
an “[aJutomated outbound service that immediately conne@slimgwers with an available
agent,” is “precisely the defition of predictive dialing.” (@cket entry no. 81-3, Snyder Rep. |
26.) Snyder also opines thaethiveVox dialing system has the capacity to store and dial
randomly or sequentially generated numbesaise the algorithms to do so are “among the
most basic in computer science” and EG8,“so chose, can easily upload random or

sequentially generated telephone numbérgShyder Rep. 1 31-35.)

4 Horak disagrees with Snyder’s conclusion that LiveVox can store and dial randomly or
sequentially generated numbgopining that “EGS did natrite such a program” and
that it would be “inaccurate t@ssert that one atd or would writesuch a program and
integrate it into the LiveVoyplatform without the consewf LiveVox.” (Horak Rep. 1
66-67.) Neither Horak nor Snyder claimshis report to have inspected the LiveVox
system at issue in this case.
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DISCUSSION
Summary judgment is appropriate whéme movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). Material facts are those that “might affect the outcome of the suit
under the governing law,” and there is a genuine dispute where “the evidence is such that a

reasonable jury could return a verdict foe tonmoving party.” Rojas v. Roman Catholic

Diocese of Rochester, 660 F.3d 98, 104 (2d Zuif.1) (quoting Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986) (internal quotation marks omitted)). In evaluating a motion for
summary judgment, the Court musonstrue all evidence in thght most favorable to the
nonmoving party, drawing all inferences and res@\wall ambiguities in its favor.”_Dickerson v.
Napolitano, 604 F.3d 732, 740 (2d Cir. 2010).

The Telephone Consumer Protection Act prosjde relevant part, that “[i]t shall
be unlawful . . . to make any call (other treanall made for emergency purposes or made with
the prior express consent of the called partyygiany automatic telephone dialing system or an
artificial or preecorded voice . . . to any telephone nundssigned to a payg service, cellular
telephone service, spatized mobile radio serve; or other radio commararrier service, or any
service for which the called partyabarged for the call, unless sudll is made solely to collect
a debt owed to or guaranteed by the UnitedeStat47 U.S.C.S. § 227(b)(1)(A)(iii) (LexisNexis
2010). The TCPA permits any aggrieved plairttfrecover a minimum of $500 per violation,
and the court may treble that award if it fitat the defendant ‘Wfully or knowingly
violated” the statute. 4@.S.C. § 227(b)(3).

An “automatic telephone dialing system” (“ATDS” or “autodialer”) is defined by
the TCPA as “equipment which has the capacit#)+0 store or productelephone numbers to

be called, using a random or sequential numberrgeareand (B) to dial such numbers.” 47
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U.S.C. § 227(a)(1). The FCC is authorizeghtomulgate regulations implementing the TCPA.
47 U.S.C. § 227(b)(2). In 2003, the FCC concluted a “predictive diar falls within the
meaning and statutory definition of ‘automattephone dialing equipment’ and the intent of

Congress.”_In re Rules & Requlations Impkamting the Tel. Consumer Protection Act of 1991,

18 FCC Rcd. 14014, 14093 (2003) (the “2003 Ordedi.reaching this conclusion, the FCC
rejected an argument raised by industry members that predictive dialers do not fall within the
statutory definition of ATDS because they do not dial numbers randomly or sequentially, but
rather “store pre-programmedmbers or receive numbers frarcomputer database and then
dial those numbers in a manner that maximifésiencies for call centers.” Id. at 14090. The
FCC observed that “[t]he principfeature of predictive dialingoftware is a timing function, not
number storage or generationid. at 14091. Thus, theJ continued, even though “the
evolution of the teleservicesdustry has progressed to the pevhiere using lists of numbers is
far more cost effective . . . [t]he basic funetiof such equipment, however, has not changed—
the_capacity to dial numbers without humannwation.” Id. at 14092 (aphasis in original).

In 2008, the FCC issued a declaratorynglaffirming “that a predictive dialer
constitutes an automatic telephone dialing systetnissubject to the TCPA's restrictions on the

use of autodialers.” In the Matter of Rsll& Requlations Implementing the Tel. Consumer

Prot. Act of 1991, 23 FCC Rcd. 559, 566 (2008) (@08 Ruling”). In the 2008 Ruling, the

5 The 2003 Order defined a pretilie dialer as “an automatetialing system that uses a
complex set of algorithms to automaticadlyal consumers’ telephone numbers in a
manner that ‘predicts’ the time when a consumer will answer the phone and a
telemarketer will be available to takeetball.” 1d. at 14022 n.31. The FCC noted that
“[s]Juch software programs are set up in oriieminimize the amourdf downtime for a
telemarketer. In some instances, a conswanswers the phone only to hear ‘dead air’
because no telemarketer is free to take the call.” Id.
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FCC once again rejected the argument that “a predictive dialer meets the definition of autodialer
only when it randomly or sequentially genesatelephone numbers, nehen it dials numbers

from customer telephone lists.” Id. The F@@terated the same position in 2012, stating that

the definition of ATDS “coverany equipment that has the specified capacity to generate
numbers and dial them without human intervemtiegardless of whether the numbers called are

randomly or sequentially generated or come foathing lists.” In the Matter of Rules &

Regulations Implementing the Tel. Conser Prot. Act of 1991, 27 FCC Rcd. 15391, 15392 n.5

(2012) (the “2012 Order”) (eptnasis in original).

In 2015, the FCC reaffirmed its previostatements that “dialing equipment
generally has the capacitystore or produce, and dial randemsequential numbers (and thus
meets the TCPA's definition of ‘autodialer’) eviiit is not presently used for that purpose,

including when the caller is calling a set lidtconsumers.” __In the Matter of Rules &

Reqgulations Implementing the Tel. Conser Prot. Act of 1991, 30 FCC Rcd. 7961, 7971-72

(2015) (the “2015 Order”). The FCC also detmed that the “capacity” of calling equipment
under the TCPA includes the equipment’s “potéritinctionalities,” and nojust its “present
ability.” 1d. at 7972-73.

On March 16, 2018, the United States GaidrAppeals for the District of

Columbia Circuit invalidated certain aspectdhe 2015 Order in ACA International v. FCC,

885 F.3d 687 (D.C. Cir. 2018). Among other thirths, court “set aside ¢h[FCC’s] explanation
of which devices qualify as an ATDS.” Id. at3%9The court noted th#te statutory definition
of an ATDS “naturally raisesvo questions: (i) when doeslavice have the ‘capacity’ to
perform the two enumerated functions; and (iiptvprecisely are thosarictions?” _Id. With

respect to the first question, tbeurt concluded that the FCC’demnpretation of “capacity” in the
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2015 Order to include a deviceistential functions was unreasdhaexpansive._lId. at 700.

The court then turned to the second questibserving that “[tlhe impermissibility of the
Commission’s interpretation of the term ‘capacitythe autodialer definition is compounded by
inadequacies in the agency’s explanatibthe requisite features.” Id. at 701.

With respect to the second questiom tlourt first determined that it had
jurisdiction to review petitioners’ challenge rediag the functions an ATDS “must be able to
perform.” 1d. In this conngion, the court rejected the FCGisgument that the 2015 Order was
not reviewable because it only reaffirmed priecldratory rulings concluding that the statutory
definition of an ATDS includes predictive dialeriel. The court stated that, “[w]hile the
Commission’s latest rulingurports to reaffirm therior orders, that doesot shield the agency’s
pertinent pronouncements from review.” Id. Mgtthat the FCC’s “priorulings left significant
uncertainty about the precise functions an aaledimust have the capacity to perform,” and
observing that petitioners “covetéheir bases” by filing petitionfor both a declaratory ruling
and for rulemaking concerning these issuescthet found that the FCC’s decision to issue a
declaratory ruling and deny the petitions fdemaking rendered the 2015 Order “reviewable on
both grounds.”_ld.

Turning to the substance of the FGCpertinent pronouncements,” the court
found, among other things, that the FCC wastiaf minds” in its 2015 Order on the question of
whether an ATDS must itself have the abititygenerate random sequential telephone
numbers or whether a device caralify as an ATDS even if ielcks that capacity and instead
can only dial from an externally supplied ligtl. at 701-703. Although both interpretations

“might be” permissible, the court concludéide FCC’s 2015 Order approach, which “espouse[d]
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both competing interpretations in the same otdailed to satisfy the requirement of reasoned
decisionmaking._ld. at 703-704.

Since_ ACA International, dirict courts have beativided on the question of

whether the D.C. Circuit’'satision invalidating portions dhe 2015 Order also invalidated

related portions of prior FCC Orders discussangpdialer functionsCompare, e.g., Pinkus v.

Sirius XM Radio, Inc., 319 F. Supp. 3d 9835 (N.D. Ill. 2018) (holding that ACA

International necessarily invalitial prior FCC orders to the text that they find that all

predictive dialers qualify a&TDSs); Thompson-Harbach v. USAA Fed. Sav. Bank, 2019 WL

148711, at *8-11 (N.D. lowa Jan. 9, 2019) (same) with Reyes v. BCA Fin. Servs., Inc., 312 F.

Supp. 3d 1308, 1320-21 (S.D. Fla. 2018) (holding #@A International did not overrule prior

FCC orders); Duran v. La Boom Disco¢ln2019 WL 959664, at *7-10 (E.D.N.Y. Feb. 25,

2019) (same).

Credit One urges the Court to follddnkus, Thompson-Harbach, and other

similar decisions, arguing that AQnternational also vacated tR€C’s earlier decisions to the

extent that those decisions concluded that aigireel dialer is alwaysn ATDS, regardless of
whether it randomly or sequentialignerates telephone numbers atsdhumbers from a list. In
the absence of FCC guidance, Gré&he contends, the Court musok to the TCPA'’s statutory
definition of an ATDS, which Credit One arguesjuires that a device have the capacity to
“store or produce telephone numbers ta@lked, using a random or sequential number
generator.”_See 47 U.S.C. § 227(a)(1). By cati@laintiff argues thahe impact of the D.C.

Circuit’'s holding in_ ACA International iBmited to the 2015 Ordeand the Court should

therefore defer to the FCC'’s prior deterntioas in the 2003 Order, the 2008 Ruling, and the

JMINEZ - MSJDOCX VERSIONMARCH 28,2019 10



2012 Order that a predictiviBaler is an ATDS. Plaintiff submits that there is no genuine
factual dispute as to whether LiveVox is a picade dialer within the meaning of the FCC'’s
earlier rulings, and that sumary judgment thus should bevarded in its favor.

The Court has reviewed thelevant authorities and it persuaded that ACA
International invalidated the FCC’s prior mdjs on the definition of an ATDS. Although the
D.C. Circuit determined that the 2015 Order wa®nsistent in certain respects with the FCC’s
prior rulings addressing predictidéalers, the court didot expressly reje¢hose prior orders.

See Reyes, 312 F. Supp. 3d at 1321-22 (“What A@érnational did was to reject the FCC's

have-your-cake-and-eat-it-top@roach to the questions before it . . . [bJut what ACA
International did not do is endorsae interpretation ovehe other, even inigitly.”) The Court

respectfully disagrees with courts that havacluded that ACA International “necessarily

invalidated” the FCC'’s prior orders becauselh€. Circuit’'s expresgkconcern regarding the
FCC'’s failure to engage in reasoned decisiakimgy in the 2015 Order “applies with equal

force” to its prior orders. See, e.g., Pinkus, B1Supp. 3d at 935. As other courts have noted,

“the logic behind invalidating th2015 Order does not apply tcetpbrior FCC [o]rders,” and the
D.C. Circuit made no specificifdings as to whether the FCC'’s prior orders similarly espoused
two conflicting interpretatins of the functions that an ATDS silhave the capacity to perform.

Duran, 2019 WL 959664, at *10. Instead, the ACAimétional court conalded that the FCC's

6 The parties do not dispute that this Gasibound by ACA International. Under the
Hobbs Act, the courts of appeals have exekigurisdiction to enjoin, set aside, suspend,
or determine the validity of all final FC@ders that are reviewable under 47 U.S.C. 8
402(a). _See 28 U.S.C. § 2342. Where, as, lagyency regulations are challenged in
multiple courts of appeals, the petitions epasolidated and assigned to a single circuit
court of appeals, which thereby becomes 4%blke forum for addressing . . . the validity
of the FCC’s” order._See King v. TinWarner Cable Inc., 894 F.3d 473, 476 n.3 (2d
Cir. 2018) (quoting GTE S., Inc. v. Mason, 199 F.3d 733, 743 (4th Cir. 1999)).
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“most recent effort’—the 2015 Order—"falls short of reasoned decisionmaking.” ACA
International, 885 F.3d at 701.

Nor is it of any consequence that the D3Wrcuit found that ihad jurisdiction to
review the petitioners’ challenge the 2015 Order. While some courts have interpreted the D.C.
Circuit’s discussion of its jurisdiction to ent&in the petitioners’ challenge concerning the
functions a device “must be able to performeapanding the scope of the court’s ruling, these
courts ignore the actual languagfethe D.C. Circuit’'s subsequeahalysis of the issue, which

does not ultimately implicate the validity thfe FCC’s prior orders. See Maes v. Charter

Commc’n, 345 F. Supp. 3d 1064, 1068-69 (W.D. Wist. 30 2018) (“[The court of appeals’]
analysis and holding were limited to the 2015 orddooked at thavays in which the 2015
order expanded upon prior rulings, and then struck down those expansions as unreasonable.
Although it discussed the camtt of the 2003 order, it did so grib highlight its contradictions
with the new rules.”). Even if the D.C. Circthiad jurisdiction to revisit the FCC’s prior orders,
it does not necessarily follow that the court adyuakercised such jurisdiction to invalidate the
orders. Because the Court finds tha BHCC'’s prior rulings are undisturbed by ACA
International, the Court defers to the FCC’®pdetermination that “a predictive dialer
constitutes an automatic telephone dialing systetnissubject to the TCPA's restrictions on the
use of autodialers,” evenitfdials numbers from a lis (2008 Order § 12.)

The Court next turns to the questionndfether the LiveVox system at issue in
this case is a predictive dialer within the megrof the FCC'’s earlier rulings. Citing primarily
to the declaration of Kevin Stark, formereaiitor of Product Management for LiveVox, who
states that LiveVox “has predictive dialingpedilities and the abilityo launch phone calls

without direct human interventionPlaintiff argues thaltiveVox is a predictive dialer._(See
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Stark Decl. 1 3.) The evidence proffered by Credi¢ @nthe contrary is insufficient to create a
genuine issue of materidct as to whether the LiveVoxsgm is a predictive dialer. Credit
One cites principally to the testimony of EG Corporate Designee, Andrew Balthaser, who
stated that Quick Connect does not “operate pedictive dialer” because “to my knowledge,
the algorithm is not changing.’dtnot adapting or predictingfferent things. It's operating

within guardrails that are estlaihed at the creatioof a campaign.” (Bléhaser Dep. 51:9-19.)
However, when asked whether he knethd LiveVox’s “algorithm or system has any
predictive capabilities,” Balthaseesponded that “only LiveVox Baaccess to their algorithms to
see how it paces or controls the number of ¢allached,” thus admitting that he did not have
personal knowledge of Livedk’s predictive capabilities. (See Balthaser Dep. 100:16-101:8.)

It is undisputed here that the Quick Conrfeature of the LiveVox dialing system uses a
proprietary algorithm to deteiime how many calls to automadity place in order to keep
customer service representatives fully occupiedll times and that Quick Connect adjusts the
number of calls that are automatically placesdabon the number of available customer service
representatives at any given time. (PIl. 56.8/38-20, 22-24, 26-27.) The$acts are consistent
with the FCC'’s definition of a predictive dialas “an automated dialing system that uses a
complex set of algorithms to automatically dtahsumers’ telephone numbers in a manner that
‘predicts’ the time when a consumer will ansvitez phone and a telemarketer will be available

to take the call.” (2003 Ordat n.31.) Accordingly, theompetent undisputed evidence

! The expert report of Ray Horak is similamsufficient to create triable factual issue
because Horak relies solely on information from Balthaser, opining that “Mr. Balthaser
advised me that Quick Connect, as confgliby EGS, does not fit the definition of a
[p]redictive [d]ialer.” (Horak Rep. { 53.Moreover, Horak does not claim to have
inspected the LiveVox system at issue in this case.
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establishes that LiveVox is an ATDS within timeaning of the TCPA, and Plaintiff is entitled to

judgment as a matter of law orshilaim for TCPA liability.

Reasonable Reliance

Defendants contend that, even if LiveMexan ATDS within the meaning of the
TCPA, Plaintiff's TCPA claim mst still be dismissed because Credit One and EGS reasonably
relied on the prior express consent of the irdiial who previously oned the Subject Number
in placing the collection calls. Citing the FC@schallenged interpretation in the 2015 Order of
the term “called party” to includ&ndividuals who might not béhe subscriber, but who, due to
their relationship to the subscriber, are ilienber’s customary user and can provide prior
express consent for the call” (2015 Order at  C8dit One argues that the Court should apply
a similar “reasonable reliance approach” ieating a “common-sense exception to liability” for
calls directed to new holders mfassigned cell phone numbers.

Credit One’s argument finds no basis ie text of the TCPA, which only makes a

caller’s intent relevant in comation with the treblingf damages. See Bevvaria v. Diversified

Consultants, Inc., No. 13 Civ. 4980(LAK)(AJR014 WL 929275, at *4 (S.D.N.Y. Feb. 28,

2014) (“The TCPA is essentially a strict liabilgyatute that does natquire any intent for
liability except when awarding treble dages.”) (internal quotation marks omittédNor is the
FCC'’s “reasonable reliance approach” in the cuatymaser context sufficiently analogous to the

reassigned number context to support the kinekpainsive exception to liability Credit One

8 Indeed, courts that have interpreted the ¢éxhe TCPA have rejected an interpretation
of the phrase “called party” that refers te thtended recipient of a call, as opposed to
the current subscriber of the number call&ae, e.g., Soppet v. Enhanced Recovery Co.,
679 F.3d 637, 641-42 (7th Cir. 2012).
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advocates for here. The customary user whoseemt provides a basis for reliance under the
FCC’s 2015 Order interpretation is by definitismmeone who is a current, ongoing user of the
relevant cell phone number. The reassignmeatrmimber creates no relationship between the
prior, consenting holder and the new holderughihere is no reasonable basis for reliance on
the original holder’s consent as indicative of @ridy the new user. Indeed, in a portion of the

2015 Order that the ACA Internatial court laterejected, the FCC obsexv¢hat there was “no

basis in the statute or the recdsefore us to conclude thatlleas can reasonably rely on prior
express consent beyond one call to reassignexbers” (2015 Order T 90 n.312), and framed a
very limited “reasonable reliance approably’providing only a one-call safe harbor for
reassigned numbers. Accordingly, the Coudides Defendants’ invitation to recognize a
reasonable reliance exception or defense thatmsistent with thelain language of the

statute’

Motion to Stay

Credit One also argues that a stay pegthe FCC’s forthcoming rulemaking on
reassigned number liability is wanted pursuant to either themary jurisdiction doctrine or
the Court’s inherent authority. On MargB, 2018, the FCC issued a notice of proposed
rulemaking seeking comment on “ways to addtkegproblem of unwantechlls to reassigned
numbers,” including “the specific informationatihcallers need from a reassigned numbers

database” and “the best way tokmahat information available tallers that want it.”_In the

° The Court respectfully disagrees with twnclusions reached in Danehy v. Time Warner
Cable Enters., 2015 WL 5534094, at *6—7 (E.LZNAug. 6, 2015) and Chyba v. First
Financial Asset Mgmt2014 WL 1744136, at *12 (S.D. Cal. Apr. 30, 2014), each of
which held that a defendant’s good faith beliedt it had consent to call the plaintiff
operated as a complete defense to TCPA liability.
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Matter of Advanced Methods to Targaetd Eliminate Unlawful Robocalls, 2018 WL 1452721

19 1-2 (Mar. 23, 2018). On May 14, 2018, the F€XDed a public notice seeking comment on
“how to treat calls to reassigned wireless bens under the TCPA” ilight of the court’s

decision in ACA International, including how ilaterpret the term “called party” for calls to

reassigned numbers, whether the FCC shouldtaiaia reasonable relia@ approach to prior
express consent, and whether a reassigned nusdferkarbor is necessary. (Docket entry no.
76-6, Frampton Decl. Ex. F at 3-4.)

The doctrine of primary jurisdiction ermgs that “courts and agencies with

concurrent jurisdiction over a matter do notrkvat cross-purposes.” Fulton Cogeneration

Assocs. v. Niagara Mohawk Power Corp., 84 F.3d 91, 97 (2d Cir. 1996). A court may stay a

case in deference to an agency if it determinasalstay is necessary to “maintain[ ] uniformity
in the regulation of an area entrusted todefal agency” or to “utiliz[e] administrative

expertise” on technical questions. &dkés v. Tribune Television Co., 443 F.3d 71, 82

(2d Cir. 2006). To determine whether deferena@pjsropriate, the coucbnsiders “(1) whether
the question at issue is withine conventional experiencejatiges or whether it involves
technical or policy considerations within the aggn particular field of expertise; (2) whether
the question at issue is particularly within #gency’s discretion; (3) whether there exists a
substantial danger of inconsisteunlings; and (4) whether a prior application to the agency has
been made.” Id. at 82-83.

The Court may also stay a case pursuaitstmherent authay. In determining
whether to exercise its discrati to enter a stay, a court skibaonsider: “(1) the private
interests of the plaintiffs in proceeding expemlisly with the civil ligation as balanced against

the prejudice to the plaintiffs if delayed; (2tprivate interests of armirden on the defendants;
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(3) the interests of the courts; (4) the interestsen$ons not parties to thevil litigation; and (5)

the public interest.”_Reynolds v. Time WarrCable, Inc., 2017 WB62025, at *2 (W.D.N.Y.

Jan. 25, 2017).

Credit One argues that a stay is waredrnttecause reassigned number liability
involves balancing the privacy ritghof the individual and the conartial speech rights of the
telemarketer, matters that are within the FCQ@#&lfof expertise, and that proceeding with this
action would create the risk ofdansistent rulings because district courts are required to adhere
to the FCC'’s interpretation of the TCPA. Citgdne further argues that Plaintiff will not be
prejudiced by a stay since discoyé@as concluded, and that any stall be relatively brief, as
evidenced by the fact that the FCC sought contrae the topic of reaggned number liability

only six days after the mandate was issued il\A@ernational. For s part, Plaintiff argues

that the FCC’s proposed rulemaking regardimgassigned numbers database will have no
bearing on this case, particularly where multigderts have already provided guidance on the

meaning of the term “called party.” See, eSpppet, 679 F.3d at 641 (7th Cir. 2012); Osorio v.

State Farm Bank, F.S.B., 746 F.3d 1242, 1250-52 @ittl2014). Plaintiff also argues that,

even if the FCC were to make rulings favorabl€redit One, such rulings would not apply
retroactively.

The Court agrees with Plaintiff that agtis not warranted in this matter under
either the primary jurisdiction doctrine or t@eurt’s inherent authdy. The FCC’s March 23,
2018, notice of proposed rulemaking appears ttapeonly to the creain of a reassigned

numbers database and does not speak direadgues of reasonahieliance or reassigned

number liability under the TCPA. Although the FG&the wake of ACA International, sought

further comment on a safe harbor for reassignembers and the integiation of the term
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“called party” for calls to reassigned numbethe May 14, 2018, public notice cited by Credit
One does not indicate any intent by the FCC tx@ed with rulemaking on those topics in the
near future. Moreover, as Ri&iff points out, courts can intemgt the TCPA in the absence of

agency guidance and have already doneSa® Pieterson v. Wells Fargo Bank, N.A., 2018 WL

3241069, at *3 (N.D. Cal. July 2, 2018) (denyingniéar request for a stay in part because
“interpreting the term ‘called party’ does not nesarily require any partidar expertise that the
FCC might offer.”).

Thus, there is no present danger abimsistent rulings, nor is the FCC’s
particular technical or policy expertise impliedtby Credit One’s reasonable reliance argument.
Furthermore, staying this asti would unnecessarily delay redodn of Plaintiff's claims, and
the mere possibility of a more favorable detemtion by the FCC at somumcertain point in the
future is insufficient to demonstrate that Credite will be prejudiced if this action proceed.
Pieterson, 2018 WL 3241069, at *toting that the FCC’s proce&san take years,” and often
results in a “cycle of staying a case whileRIC order is pending only to have the FCC order
challenged in court . . . demonstrating the real possibility of indetieitey.”) Accordingly, the
Court denies Credit One’s motion to stay tesion pending further rulemaking by the FCC on

the issue of reassigned number liability.

CONCLUSION
For the foregoing reasons, Plaintiff's om for summary judgment is granted as
to the issue of TCPA liabilityand Credit One’s motions for sumary judgment and a stay are
denied. The final pre-trial conferenicethis case is currently scheduled Jome 21, 2019, at
11:00 a.m. The parties are directed to contact Magi&t Judge Cott's chambers promptly to

schedule a settlement conferentfeno settlement is concluded bjay 15, 2019, the parties
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must meet and confer regarding dgemand file a joint status report ldhay 22, 2019,

identifying all uncontested material facts relevianthe determination of damages, any contested
factual issues, the parties’ respective positions on those contested factual issues, and stating
whether a trial is necessary. This Memorandpmion and Order resolves docket entry nos.

49, 53, 57, 66, 68, 74, 83, and 85.

SOORDERED.

Dated: New York, New York
March28,2019

K LauraTaylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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