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-against- : OPINION AND ORDER
BANK OF AMERICA CORPORATION, et al., :

Defendants:

LORNA G. SCHOFIELD District Judge:

Plaintiffs! a group of individuals and businessest fhurchased foreign exchange (“FX”)
instruments from retail foreigexchange dealers (“Retail Dealers”), filed this putative class
action against 18 banks and their affilidteseking injunctive relief under the Sherman Antitrust
Act, 15 U.S.C. § let seg.and damages under certain stat#raist and consumer protection
laws. Plaintiffs allege that they paid inflagedces for various financial instruments because of
Defendants’ alleged conspiracyfte prices in the FX spot mket. Plaintiffs’ Consolidated

Class Action Complaint (“CCAC”) was dismissed besmii failed to plead facts sufficient to

! The named plaintiffs are James Contantd8a Lavender, Victor Hernandez, Martin-Han
Tran, FX Primus Ltd., Carlos Gonzalez, UgnMatkus, Charles G. Hitchcock Ill, Jerry
Jacobson, Tina Portand Paul Vermillion.

2 Defendants are Bank of America CorporationmiBaf America, N.A., Merrill Lynch, Pierce,
Fenner & Smith Incorporated, The Bank of YokMitsubishi UFJ, Ltd., Barclays Bank PLC,
Barclays Capital Inc., BNP Paribas, BNP Pasibiorth America, IncBNP Paribas Securities
Corp., BNP Paribas Prime Brokgs Inc., Credit Suisse Group AG, Credit Suisse AG, Credit
Suisse Securities (USA) LLC, Deutsche Bank A@utsche Bank Securities Inc., The Goldman
Sachs Group, Inc., Goldman, Sachs & Co., H&E2@k plc, HSBC North America Holdings,
Inc., HSBC Bank USA, N.A., HSBC Securities§4) Inc., JPMorgan Chase & Co., JPMorgan
Chase Bank, N.A., Morgan Stanley, Mordatanley & Co., LLC, Morgan Stanley & Co.
International PLC, RBC Capital Markets, LLC, The Royal Bank of Scotland plc, RBS Securities
Inc., Société Générale S.A., Stand@ttartered Bank, UBS AG, UBS Group AG and UBS
Securities, LLC. The Citigroup Defendants have settled.
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establish antitrusttanding as to Plaintiffs’ claims undée Sherman Act and the state antitrust
laws of California, Illinois and New YorkContant v. Bank of Am. CorpNo. 17 Civ. 3139,
2018 WL 1353290, at *5 (S.N.Y. Mar. 15, 2018) (Contant T). The CCAC also failed to
plead sufficient facts to establish proximatessgwhich is required for each of Plaintiffs’
claims, and failed to meet due process requirements for bringing state law claims, except those
under New York law.ld. at *8. Finally, the CCAC failed to establish the availability of
injunctive relief for Plaintiffs’ Sherman Act claimd. at *9. Plaintiffs move for leave to file
their Proposed Second Consolidated ClagsAdcomplaint (the “Proposed Complaint”)
pursuant to Federal Rule of Civil Proceduréa)®). For the following reasons, Plaintiffs’
motion is granted in substantial part.

L. BACKGROUND

Familiarity with the procedural historyhd the allegations contained in the CCAC is
assumed.See Contant, 2018 WL 1353290, at *1-2The following alleged facts are taken from
the Proposed Complaint and documents integrideéacomplaint, and are assumed to be true
only for the purposes of this motioohen v. Rosicki, Rosicki & Assocs., P&37 F.3d 75, 80
(2d Cir. 2018).

On May 20, 2015, the United States Depeit of Justice announced that Defendants
Citigroup, JPMorgan Chase, Barclays, RBS @6 were pleading guilty to conspiring to
manipulate FX benchmark rates. Those benchmzdes are derived at the same time daily from
bids and offers in the FX spot market dursigrt windows of time called “fix periods.” The
two principal benchmark rates that Defendants manipulated are the European Central Bank rate
and the World Markets/Reuters rate. Thesdlardéwo most widely referenced FX benchmark

rates and are used to set FX exchange ravéslly. In 2013, Defendastcollectively controlled



90.92% of the global FX spot trading marketgd ®8% of all FX spot trading volume in the
United States. Defendants consgliin electronic chatrooms tix prices, conform FX trade
guotes and coordinate the timing and volume of trades, thereby artifinigdiyng the prices
paid by non-Defendant FX purchasers.

Defendants’ price fixing schenaperated to Plaintiffs’ detriment by causing them to pay
more for the FX instrumenitshat they purchased from RetBi¢alers than thegtherwise would
have paid. The Retail Dealers e Plaintiffs prices based orethates in the price-fixed spot
market, thereby passing on to Plaintiffs thetsmf Defendants’ antienpetitive practices.

When a Plaintiff placed an order for an FX mstent with a Retail Dealer, the Retail Dealer
would then execute a covering trade, purchagied-X Instrument from a Defendant liquidity
provider and reselling it to thedhtiff for that purchase precplus a retail markup. Depending

on the Retail Dealer, the amouwtdithe markup could be fixed $&d on the currency pair, or it
could be calculated as a multiple of the bestdsikspread quotes that the Retail Dealer receives
from liquidity providers.

The Proposed Complaint bases these dil@gsprimarily on analyses conducted by
Plaintiffs expert, Dr. Carol L. Osler. Accorgj to Dr. Osler, “Each [Retail Dealer] maintains a
proprietary algorithm for generag bid and ask quotes that aresé@ on a data feed from the
interbank market. Therefore, clients’ tradingtsoare in proportion tile size of the trade and
depend on the bid-ask spreads charged to the [Retalers].” Most algorithms set the bid and
ask prices for a retail FX instrument via a thsesp process -- “Step Take in prices from one

or more dealer banks as souroéfiquidity; Step2: Identify the highest bid and lowest ask

3 “EX Instrument” is defined in the Proposed Complaint and irFBREXsettlements as any
FX spot transaction, forward, swap, future, option or any othdrd&saction or instrument the
trading or settlement value of whichredated in any way to FX rates.
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prices among those liquidity-praler prices; Step 3: Set thdai ask price by adding a markup
to the wholesale ask[] and set the retail bidgby subtracting a markup from the wholesale
bid.” In the alternative, sonieetail Dealers calculate retail prices by “first identifying the
wholesale mid-quote and adding (for the askgudstracting (for théid) an appropriate
markup.” Because of Defendants’ dominant reaidhare in the wholesale FX Market, “the
Step-1 market prices will almost certainly imdé streaming quotes from one or more Defendant
liquidity providers . . . .”

Dr. Osler’s statistical models confirm thtae spot FX prices charged by Defendants to
Retail Dealers are nearly perfectly correlated whih prices at which Plaintiffs purchased the
instruments from the Retail Dealers. “Because the distorted bid and ask quotes from the liquidity
providers are incorporated into the [Retail Deldbédl and ask quotes, anyiqe distortions at the
liquidity provider level are passed down to th@ilecustomer at the [Retail Dealer] level,” and
are “fully incorporated intgRetail Dealer] pricing.”
I1. STANDARD

“Leave to amend should be ‘freely give[n] .when justice so requires,’ Fed. R. Civ. P.
15(a)(2), but should generally be denied istamces of futility [or] undue delay . . . United
States ex rel. Ladas v. Exelis, In824 F.3d 16, 28 (2d Cir. 2016) (some internal quotation marks
omitted). “A proposed amendment to a complarititile when it could not withstand a motion
to dismiss.” F5 Capital v. Pappas356 F.3d 61, 89 (2d Cir. 2017). To withstand dismissal, a
pleading “must contain sufficient factual matter, acogpietrue, to state a claim to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007g¢ccord Myun-Uk Choi v. Tower Research Capital |.LC

890 F.3d 60, 65 (2d Cir. 2018).



In reviewing a motion for leave to amend, at@ccepts as true all factual allegations
and draws all reasonable infeces in the plaintiff's favorSee Trs. of Upstate N.Y. Eng'rs
Pension Fund v. Ivy Asset Mgn@843 F.3d 561, 566 (2d Cir. 2018y adjudicating a motion for
leave to amend, “A complaint is also deemethétude any written instrument attached to it as
an exhibit, materials incorporated irby reference, and documents that, although not
incorporated by reference, antegral to the complaint.Cohen 897 F.3d at 80.

1. DISCUSSION

The Proposed Complaint claims that Defendagntig’e-fixing agreements violated § 1 of
the Sherman Antitrust Act; the state antitrust séstwf Arizona, California, Illinois, Minnesota,
New York and North Carolina and the consumetgetion statutes of California, Florida and
Massachusetts. For the reasbetw, Plaintiffs’ motion for leave to file the Proposed
Complaint is granted in substantial part. Thegesed Complaint adequately pleads (at least as
to some Defendants) all of Phiiffs’ claims, except for the Sherman Act claim, which still fails
for lack of Article 11l standing.

A. Contradictions between the CCAC and Proposed Complaint

Defendants argue that it is inappropriate even to assess the sufficiency of the facts
pleaded in the Proposed Complaint, becausaritffs may not delete previously pleaded
factual allegations and replacesth with contradictory allegations.” This argument fails,
because Plaintiffs inserted the challenged amemntsrand corrections their pleading with the
help of an expert to address BEAC'’s deficiencies identified i€ontant |

Pursuant to Rule 15(a), “The court shoulekly give leave when justice so requires.”
Fed. R. Civ. P. 15. “Leave to amend, thougkrgily granted, may properly be denied for:

undue delay, bad faith or dilatory motive on the part of the movant .Rugtolo v. City of New



York 514 F.3d 184, 191 (2d Cir. 2008) (citations omittadjord Melendez v. POP Displays
USA No. 18 Civ. 2323, 2018 WL 3611934, at *3OSN.Y. July 27, 2018). Itis “well
established that an amended complaint ordinatifyersedes the original and renders it of no
legal effect.” Int’l Controls Corp. v. Vescdb56 F.2d 665, 668 (2d Cir. 1973@gcord Elliott v.
City of Hartford 649 F. App’x 31, 32 (2d Cir. 2016) (summary order).

This is not a case where Plaintiffs havatahtly changed thewersion of facts known
personally to them, suggesting bad faith. Heve Proposed Complaint corrects and clarifies a
description of a complex busingsansaction outside the ken ofRitiffs and their lawyers.
See, e.gBernadotte v. New York Hosp. Med. Ctr. of Queslas 13 Civ. 965, 2014 WL
808013, at *6 (E.D.N.Y. Feb. 28, 201@&Taken as a whole, while not congruous, Plaintiff's
allegations are not in such ditecontradiction that the Caus moved to abandon the usual
deference afforded to an Amended ComplainStjgit v. Bushnelld24 F. Supp. 2d 633, 640
(S.D.N.Y. 2006) (“It would be a harsh rule of lavdeed if a litigant weréo change a statement
in an amended pleading to repaiweakness cited by an adversarypy the Court, only to have
the case dismissed because the conforming change in some way may conflict with an allegation
in the earlier pleadings”). Assessing the PrepoSomplaint’s sufficiecy is appropriate.

B. Sherman Act Claim

The Proposed Complaint’s Sherman Act claince again fails for lack of Article Il
standing. “[T]he irreducible ewstitutional minimum of standingpntains three elements.”
Lujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). “The piaff must have (1) suffered
an injury in fact, (2}hat is fairly traceabl& the challenged conduet the defendant, and (3)
that is likely to be redressed hyfavorable judicial decision.”Spokeo, Inc. v Robin36 S. Ct.

1540, 1547 (2016) (citation omitted).



Plaintiffs seek only injunctiveelief with respect to their Sherman Act Claim, presumably
because they may not seek damages as indirect purch@selifinois Brick Co. v. lllinois 431
U.S. 720, 735 (1977) (holding the treble damagdmas under § 4 of the Clayton Act are limited
to “direct purchaser[s]”)see also Lotes Co. v. Hon Hai Precision Indus, €63 F.3d 395, 413
n.7 (2d Cir. 2014) (“The indirect pchaser doctrine . . . does ragiply to claims for equitable
relief.”). However, injunctive relief is not aitable because Plaintiffs fail to allege any ongoing
misconduct.Seel5 U.S.C. § 26. Past injuries “do nainer standing . .unless the plaintiff
can demonstrate that she is likely to be hlerragain in the future in a similar wayNicosia v.
Amazon.com, Inc834 F.3d 220, 239 (2d Cir. 2016) (affimgidismissal of injunctive claim).

Like the CCAC, the Proposed Complaieads no plausible that of ongoing or
recurring violations. The Bposed Complaint asserts a Gl&eriod ending on December 31,
2013, suggesting the alleged vindas ended in 2013. The Proposed Complaint alleges that,
following investigations, guilty pleas and fines, “Defendants terminated and suspended traders,
forced traders to resign and iraplented internal safeguards.”.-- suggesting that Defendants
have reformed their FX operations.

Plaintiffs assert three argumts why the Proposed Complaint pleads a sufficient threat of
future harm; none are persuasive. First, PEsnpioint to “recent developments in government
investigations” into the priceXing conspiracy. This argumefails, because the Government’s
uncovering of further details with respect tof@w@lants’ past misconduct does not imply that the
misconduct is continuing or likely to recurec®nd, Plaintiffs argue thatlegations “that the
same market conditions that facilitated the (magy continue today” are sufficient, because
“[i]f Defendants continue to be able to manipal&X prices, those Plaintiffs will continue to be

harmed.” This argument assumes withouteadhat, despite beintaught and punished for



manipulating the market, Defendants will continue to manipulate the market simply because they
allegedly still can.See, e.gShain v. Ellison356 F.3d 211, 216 (2d Cir. 2004) (denying

injunctive relief where an “accumulation of infeoes is simply too speculative and conjectural

to supply a predicate for pnosctive injunctive relief”)Nat'l Football League Mgmt. Council v.

Nat'l Football League Players Ass’896 F. Supp. 3d 614, 625 (S.D.N.Y. 2017) (denying an
injunction where the “alleged harm [was] far &meculative to justify injunctive relief”).

Third, as evidence of an ongoing threat, Riispoint to a paragraph in the Proposed
Complaint that alleges ongoing regulatory viaas “that included failing to segregate client
funds, failing to report FX transactions, failureréport Credit Suisse’s short positions, selling
risky investment products to clients, and tharging of incorrect rateend commissions to FX
clients.” But this allegation does niéscribe an ongoing threat from gameFX-related
misconduct that catalyzed the present lawsuie., collusion among$efendants to rig FX
benchmarks. Because Plaintiffs cannot obd@images or injunctive relief under the Sherman
Act, their alleged injury is not “likely tbe redressed by a favotalpudicial decision,'Spoke¢
136 S.Ct. at 1547, and leave to amend is denied.

C. State Law Claims -- Proximate Cause

As discussed in detail @ontant | proximate cause is requiréat all of the Plaintiffs’
state law claims, which are unchanged inRhgposed Complaint. 2018 WL 1353290, at *7.
Proximate cause -- under the rubric of “directnesss also in effect a requirement for antitrust
standing for at least the Californidlidois and New York antitrust claimsSee Lexmark Int’l,
Inc. v. Static Control Components, In§72 U.S. 118, 135 (2014) (notititat “directness” is in
essence a proximate cause requiremead;also Harry v. Total Gas & Power N. Am., Ji889

F.3d 104, 116 (2d Cir. 2018) (“The overall [antitrattnding] inquiry is akin to proximate cause



in tort law . . . .”);see generalhAssociated Gen. Contractors @élifornia, Inc. v. California
State Council of Carpenterd59 U.S. 519, 540-45 (1983)AGC’) (discussing the “efficient
enforcer” doctrine and the four factors used to measurerthéditween a defendant’s conduct
and the plaintiff's injury in an antitrust actiorglboim v. Bank of Am. Cor823 F.3d 759, 778
(2d Cir. 2016) (“the ‘directness ardirectness of the asserteguny’ [] requires evaluation of the
‘chain of causation’ linking @pellants’ asserted injury and the Banks’ alleged price-fixing”).

“A proximate cause determination does not regaijury to identify the liable party as
the sole cause of harm; it only asks that thetitied cause be a subsit#al factor in bringing
about the injury.”Hydro Inv'rs, Inc. v.Trafalgar Power Inc 227 F.3d 8, 15 (2d Cir. 2000);
accord Scentsational Tesh LLC v. Pepsico, IncNo. 13 Civ. 8645, 2018 WL 2465370, at *7
(S.D.N.Y. May 23, 2018). The harm alleged nbade only “a sufficiently close connection to
the conduct the statute prohibitegxmark 572 U.S. at 133 -- proximate causation does not
demand total causation.

Accepting the Proposed Complaint’s allegatiloat retail FX prices “move in near-
perfect correlation” with FX bechmarks, because FX benchmacksstitute the predominant
component of FX retail pricea direct link connects the alleged anticompetitive conduct and
Plaintiffs’ injury; any engineered increaselX benchmark rates galvanized an equivalent
increase in the price paid by retail consumé&seln re Foreign Exch. Benchmark Rates
Antitrust Litig, No. 13 Civ. 7789, 2016 WL 5108131, at *9 (S.D.N.Y. Sept. 20, 2016)
(“FOREX) (directness factor satisfied where rates in the market in which plaintiffs participated
allegedly “track” and “move in virtual lockstepiith rates in the maipulated market).

Defendants argue that the Proposed Comiptioes not sufficiently plead proximate

cause or “directness” because Plaintiffs’ purelsasannot be traced Befendants: “Plaintiffs



here allege that they purchdssurrency from an unidentified g®ail Dealer] that dealt with a
defendant, but they cannot p&ioly allege a direct and priomate connection between their
completely fungible currencyansactions in the retailfeign currency market and any
antecedent transaction between their [Retail &¢ahd one of the defendants.” This argument
fails for two reasons. First, the Proposed Complaint alleges that Defendants manipulated the FX
benchmark rates, which underlie the pricingbFX Instruments, including those sold by non-
conspirators.SeeGelboim 823 F.3d at 779 (stating thathere defendants allegedly
manipulated the LIBOR benchmark, “there appéatse no difference in the injury alleged by
those who dealt in LIBOR-denominated instrunsemthether their transactions were conducted
directly or indirectly with the Banks”).

Second, this argument mischaracteribesProposed Complaint, which limits the
putative class to those who purchased indirdotign a Defendant tough a Retail Dealer:

All persons and entities who . . . inglctly purchased an FX Instrumédram a Defendant

or co-conspiratolin the United States and/or whdemiciled in the United States, by

entering into an FX Instrument with a membéthe Direct Settlement Class [i.e., the

Retail Dealers who were plaintiffs and class membeFOREX, where the Direct

Settlement Class member entered into the FX Instrudhezdtly with a Defendant or co-

conspirator[emphasis added].
The “Direct Settlement Class” FOREXis defined to include participants in the FX spot
market, who traded “FX Instruments” and “FXd®ange-Traded Instruments” with Defendants,
but does not include consumers “who purchaagmtacompetitive foreign currency exchange
rates from Defendants and their co-conspirdimrsheir own end use. . .” Nypl v. JP Morgan
Chase & Ca.No. 15 Civ. 9300, 2016 WL 3211440, at *2 (S.D.N.Y. June 8, 2016).

Contrary to Defendants’ argument, thesamgsactions are not impossible to identify

because of the fungible nature of currenBy. mirroring the “Direct Settlement Class” in

FOREX the putative class in thesase does not include Plaifs who purchased fungible
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currency notes from a Retail Dealer to usbuging goods and services. It includes only
Plaintiffs who purchased a traceable FXiastent from a Retail Dealer. The Proposed
Complaint alleges that every FX instrument Plaintiffs purchased from a Retail Dealer is traceable
back to a Defendant liquidity provider, whichpkausible given the recordkeeping requirements
imposed on Retail Dealers by the Cootity Futures Trading Commissiokseel7 C.F.R. §

5.14 (“No person shall be registerasla retail foreign exchandealer under the Act unless . . .
he prepares and keeps curredglers or other similar records which show or summarize, with
appropriate referenceés supporting documentsach transactiomffecting his asset, liability,
income, expense and capital acasun . .”) (emphasis added). Accordingly, the Proposed
Complaint alleges that Plaintiffs’ losses wereximately caused by, and flowed directly from,
Defendants’ misconduét.

Defendants argue that “because the bidl ask quotes of defendants and other non-
defendant liquidity providers are comingled in the [Retail Dealers’] algorithms, plaintiffs cannot
rely on those algorithms -- andeih purported self-imposed absenof pricing discretion -- to
show that defendants’ alleged conduct directlproximately caused plaintiffs’ claimed injury.”
This argument is inapposite.

First, Plaintiffs are not reqgred to provide expert analysas the pleading stage, much

less rebut anticipated counterargumet8se Elkind v. Revion Consumer Prod. CoNn. 14

4 Defendants argue in a summary fashion thanfis’ inability to trace the foreign currency
they purchased in the retail matko defendants’ conduct undermgnPlaintiff's ability to meet
the othetAGC antitrust standing requirements, adoes the “directness” requiremeidee AGC
459 U.S. at 540-455elboim 823 F.3d 778. This argument fails for the same reasons as
explained in the text; the Proposed Complaint silaly alleges Plaintiffsability to trace the
transactions at issue tcetibefendants’ wrongful conduct.
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Civ. 2484, 2015 WL 2344134, at *11 n.7 (E.D.N.Y. MBg;, 2015) (stating that plaintiffs are
generally not requiretb provide expert analysé the pleading stage).

Second, the Proposed Complaint alleges tleattimspiring Defendahiuidity providers
controlled 90% of trading in thglobal FX spot market and 9866 trading in the United States
FX spot market. Given this market share #rallikelihood that streaming quotes would include
those from Defendants, the Proposed Compfaausibly alleges that Defendants’ misconduct
was the “substantial factor bringing about the injury.Hydro Inv'rs, 227 F.3d at 15.

D. State Law Claims -- Diwe Process Requirements

The Proposed Complaint also pleads facts sefiicio satisfy due process. The Proposed
Complaint pleads consumer and antitrust claims utindelaw of 8 differenstates (New York,
Arizona, California, Florida, linois, Massachusetts, Minnesolégrth Carolina), in each case on
behalf of one or more named Plaintiffs winath reside in that ate and purchased FX
instruments in that state, and behalf of a putative class thiose who “purchased an FX
Instrument from a Defendant or co-conspiratdjtiat state] and/or wie domiciled in [that
state] ....”

Under the Fourteenth Amendment Due Prec@iause, a state law may not be applied
unless that state has “a significant contact orisogimt aggregation of contacts, creating state
interests, such that choice of its lawng&ther arbitrary nor fadamentally unfair.”Phillips
Petroleum Co. v. Shuitd72 U.S. 797, 818 (1985) (citikdIstate Ins. Co. v. Hagud49 U.S.

302, 312-13 (1981)). Application afstate’s law is invalid wherthe state has “no significant
contact or significant aggregatiofn contacts, creating state intstg with the parties and the
occurrence or transactionAlistate 449 U.S. at 308. This places “modest restrictions on the

application of forum law.”Shutts 472 U.S. at 818.
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Courts treat antitrust claims as tdids purposes of due process analyssese In re
Magnetic Audiotape Antitrust Litig334 F.3d 204, 208 (2d Cir. 2003}ating that the “effects”
test, which is used to analyze whether the @gerof specific persohpurisdiction comports
with due process in the tort cent, applies to antitrust claims)For tort claims, the factors
relevant to determining a state’s interest &(a) the place where the injury occurred, (b) the
place where the conduct causing itljary occurred, (c) the domicile, residence, nationality,
place of incorporation and place of businesthefparties, and (d) the place where the
relationship, if any, betwedhe parties is centeredJohnson v. Nextel Commc'ns In¢80 F.3d
128, 142 (2d Cir. 2015) (citing Restatement (Secohdonflict of Laws § 145(2) (1971)).

The Proposed Complaint satisfies these due process requirements by alleging facts
relevant to the first three factors. Factor (dpegpplicable because, as alleged, Plaintiffs did not
transact with Defendants and had no relatignshih them. The Proposed Complaint alleges
that at least one Plaintiff lives in each of theetah question, and that Plaintiff purchased an FX
instrument while physically located in their resfive states of residee. Plaintiffs were
therefore injured in their home state&3ee In re TFT-LCD (Flat Panel) Antitrust LitjdNo. 09
Civ. 4997, 2012 WL 3727221, at *3 (N.D. Calug 27, 2012) (“for purposes of state law
indirect purchaser claims, plaintiffs are deemebdanjured in the states where they agreed to
pay inflated prices for products.”). The Propdomplaint alleges that the Defendants each
maintain a significant corporate presence in edi¢he states. Accondgly, application of the

laws of each Plaintiff's homeate to that Plaintiff’'s claimsomports with due procesSee, e.g

5> See also Fashion Two Twenty, Inc. v. Stein@3§ F. Supp. 836, 841 (E.D.N.Y. 1971) (“[A]n
action alleging violations of the antitrust lawsislaim for injuries sustained, and therefore in
the nature of a tort.”accordDaniel v. Am. Bd. of Emergency Me#i88 F. Supp. 127, 231-32
(W.D.N.Y. 1997) (analyzing antitist actions for purposes oftiNew York long-arm statute);
Saratoga Harness Racing Inc. v. Venegli7 F. Supp. 38, 44 n.8 (N.D.N.Y. 1995) (same).
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Falise v. Am. Tobacco C®4 F. Supp. 2d 316, 354 (E.D.N.Y. 2000) (holding that application of
New York law satisfied due process wheraipiiffs suffered injury in New York).

Defendants argue that the Proposed Comptlias not satisfy the requirements of due
process because Plaintiffs must plead facthtw that title passed in their home states.
Defendants cite no authorityrfthe proposition that, for tHeextelstate interest analysis, the
place of injury is where title gges. The two securities casgon which Defendants rely have
nothing to do with application of state lawder the Due Process Céauand are inapposite.

E. State-Specific Arguments

Defendants raise arguments specific to thdrastilaws of six of the states. For the
reasons below, leave to replead the Florida dmiil$ claims is deniedith respect to Bank of
America, N.A., HSBC Bank USA, N.A. and JPMorgan Chase Bank, N.A. Leave to amend is
otherwise granted.

1. Arizona

The Proposed Complaint asserts a claim uAdizona’s Uniform State Antitrust Act
(the “AUSAA"), Ariz. Rev. Stat. Ann. § 44-140&t seq, on behalf of an Arizona resident and
an Arizona putative class. Defdants argue that the Proposedrpéaint fails to state a claim
under the AUSAA, because Plaintiffs did not eArizona’s Attorney General with a copy of
the CCAC contemporaneously with filng, as required by the statut&eeAriz. Rev. Stat.
Ann. § 44-1415 (“A person filing a complaint, courtarm or answer for any violation of the
provisions of this article shall simultaneously wiitie filing of the pleading . . . in the federal
court, serve a copy of the complaint, coungarolor answer on the attorney general.”).

Plaintiffs argue that because the praisis procedural, naubstantive, unde&8hady Grove

14



Orthopedic Associates, P.A. v. Allstate Insurance 889 U.S. 393 (2010), it inapplicable in
federal proceedings.

Decidingthe Shady Groveéssue, on which various distticourts have split, is
unnecessaryCompare In re Asacol Antitrust LitigNo. 15 Civ. 12730, 2016 WL 4083333, at
*15 (D. Mass. July 20, 2016) (dismissing withg@uéjudice claims undekrizona antitrust law
for a failure to serve the Arizona Attorney Genenaljh In re Aggrenox Antitrust Litig94 F.

Supp. 3d 224, 254 (D. Conn. 2015) (declining to disfasfailure to serve the state attorney
general under an analogous Havetgitute). Even those couttst have held that service
requirements are substantive, and hence enforceable in federal court, have dismissed without
prejudice to renewal &dr proper serviceSee, e.g., Asacd016 WL 4083333n re Chocolate
Confectionary Antitrust Litig 749 F. Supp. 2d 224, 232 (M.D. Pa. 2010Ye Flash Memory
Antitrust Litig, 643 F. Supp. 2d 1133, 1158 (N.D. Cal. 2009) (same). Plaintiffs have already
served the Arizona Attorney General the GG Avhich in any event was dismissed, and
presumably they will timely serve the new commpidiled pursuant to tis Opinion. No reason
exists to deny leave to file an amedd®mplaint that includes the AUSAA claim.

2. California

The Proposed Complaint asserts two cldionsiolation of the Cartwright Act and
California’s Unfair Competitioaw (the “UCL”), respectively, on behalf of the California
Plaintiffs and a California putative class. California Business and Professions Code &16720,
seq; 1720,et seq Defendants argue that the Proposed Gaimipis deficient as to these claims
because it “pleads no specific intrastaonduct within California.”

This argument fails because it misstates the law. To state a valid Cartwright Act or UCL

claim, a plaintiff must allege either (1) thithe antitrust misconductourred within California
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or (2) that the plaintiff suffered &itrust injury in California. See RLH Indus., Inc. v. SBC
Communications, Inc133 Cal. App. 4th 1277, 1281-82 (2005) (recognizing that

the Cartwright Act is meant to protect against “anticatitige conduct that

causes injury in California”)Norwest Mortg., Inc. v. Superior Couit2 Cal. App. 4th 214, 226
(1st Div. 1999) (holding that the UCL applies where anticompetitive conduct occurred in
California or when the plaintiff was injured thersge alsdMcKinnon v. Dollar Thrifty Auto.
Grp., Inc, No. 12 Civ. 4457, 2013 WL 791457, at *4 (N.D.|Qdar. 4, 2013) (stating that UCL
claims are inadequate “where none of the allegesdonduct or injuries occurred in California”).
Even the case cited by Defendants illustrates the pdarigian Project Sys., Inc. v. Hardin
Const. Co., LLC404 F. Supp. 2d 1214, 1225 (E.D. Cal. 2005), states, “California’s UCL does
not support claims by non-California resite where none of the alleged misconduanjuries
occurred in California.” 404 FSupp. 2d at 1225 (emphasis added).

Here, the Proposed Complaintegies that the California &htiffs were injured in
California when they purchased overpriced FXrinstents while in California. Accordingly, the
Proposed Complaint’s Californiaaiins are adequately pleaded.

3. Florida

The Proposed Complaint pleads a cause tidracnder the Florida Deceptive and Unfair
Trade Practices Act (tHEDUTPA”), FI. Stat. § 501.20%et seq, on behalf of the Florida
residents in the purported clad3efendants argue that the Propd€£omplaint fails to state a

claim under the FDUTPA because (1) Plaintiffs aot “consumers” within the meaning of the

% n this regard, Plaintiffs should limit thefitgtion of the California Class to those who
purchased an FX Instrument in Californiadanot include those who were merely domiciled
there. See Inre TFT-LCP2012 WL 3727221, at *3 (“for purpose§state law indirect
purchaser claims, plaintiffs are deemed to lpgréd in the states where they agreed to pay
inflated prices for products.”).
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statute and (2) the FDUTPA does not applietterally regulated banksNeither argument
merits denial of leave to amend.
a. “Consumers”

Defendants argue that, for pases of FDUTPA, “[clonsumegtare those who purchased
goods and services for personal, family or househad us.” This argument misstates the law.
In 2003, the FDUTPA was amended to applg toroader category than just consumé&seFla.
Stat. Ann. 8§ 501.202 (“The provisions of this partlidb@ construed liberally . . . . To protect the
consuming publiand legitimate enterprisésom those who engage in unfair methods of
competition, or unconscionable, deceptive, or urdeis or practices in the conduct of any trade
or commerce.” (emphasis added)). Furtheentdre FDUTPA defines the terms “consumer” and
“trade or commerce” as:

“Consumer” means an individizhild, by and through its pent or legal guardian;

business; firm; association; joint venture; partnership; estate; trust; business trust;

syndicate; fiduciary; corporation; any commercial entityyéeer denominated; or any
other group or combination.

“Trade or commerce” means the adisany, soliciting, providing, offering, or

distributing, whether by sale, rahtor otherwise, of any goaut service, or any property,

whether tangible or intangible, or any atlagticle, commodity, or thing of value,
wherever situated. “Trade or commerce” shall include the conduct of any trade or
commerce, however denominated, includamy nonprofit or not-foprofit person or
activity.
Fla. Stat. Ann. 8 501.203(7-8). Given these broduhitiens, Florida courts have clarified that
the FDUTPA “is not limited to contracts for ‘m&mal, family or household purposes’ as defined
in the Uniform Commercial Code.State v. Commerce Commercial Leasing, L2945 So. 2d
1253, 1258 (Fla. Dist. Ct. App. 2007). Plaintiffs’ puash of FX instruments falls within these

definitions because Plaintiffs are individuals, basses or associations; and Plaintiffs purchased

FX instruments, which are, at minimunfitaing of value.” F&. Stat. Ann. § 501.203(8).
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In arguing to the contrary, Defendants ¢t types of cases, neither of which is
persuasive. First, Defendamite cases involving claims brougby sellers -- rather than the
buyers -- of goods and services, who do not qualify as “consumers” because they have not
purchased anythingSee Burger King Corp. v. Ashland Equities, Jdé1 F.Supp.2d 1331, 1338
(S.D. Fla. 2001) (holding thataintiffs, who owned Burger Kig franchises and claimed that
Burger King interfered with #ir attempt to sell those franchises, were not “consumers” under
FDUTPA); N.G.L. Travel Assoc. v. Celebrity Cruises, 764 So.2d 672, 674 (Fla. 3d DCA
2000) (holding that travel agencigmt sold services to cruifigees, rather than purchasing
services from them, were not “consumers” eaditlo protection under FDUTPA). These cases
are inapplicable because Plaintiffs are the byyatber than the sellers, of FX instruments.

Second, Defendants cite cases that have dkfireeterm “unfair trade practices” and held
that “deceptive conduct” relatirtg securities is not covered by the FDUTPA, because (1)
federal securities “laws provigsaintiffs with an appropriateivil remedy” and (2) the FDUTPA
is modeled after the Federal Trade Commisgior which does not apply to securities
transactionsRogers v. Cisco Sys., In268 F. Supp. 2d 1305, 1315-16 (N.D. Fla. 2068&
also Minshall v. TD Evergreemo. 05 Civ. 1232, 2005 WL 8145046, at *1 (M.D. Fla. Aug. 4,
2005). These cases are inapplicable, first, imethey do not shedyjht on the definition of

“consumer.” Also, although FX instrument&analogous to securities in some respects,

" Defendants cite other casesaihich the plaintiff also had ng@urchased anything, but that are
less applicable to the facts at hai®ke, e.gKertesz v. Net Transactions, Lt835 F. Supp. 2d
1339, 1350 (S.D. Fla. 2009) (holding that aegd student, whose photograph appeared in
advertising on a pornographic website, wasantitonsumer” who can sue under FDUTPA);
Cannova v. Breckenridge Pharm., Indo. 08 Civ. 81145, 2009 WL 64337, at *3 (S.D. Fla. Jan.
9, 2009) (dismissing an FDUTPA claim premisedwrongful terminatiomf employment).
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Plaintiffs do not have recourse undederal securities or antitiuigws. Defendants cite nothing
to suggest that the Florida lstziture meant to exempt the daoict in question from FDUTPA.
b. Banking Exception

Leave to amend is denied with respect to three of the Defendants. The FDUTPA
explicitly “does not apply to . . . . Banks, citaghions, and savings and loan associations
regulated by federal agenciesFla. Stat. Ann. § 501.212(4)(cee also Bankers Tr. Co. v.
Basciang 960 So. 2d 773, 778 (Fla. 5th DCA 200 PUTPA does not apply to banks and
savings and loan associations regulated by #te st the federal government.”). Plaintiffs
argue that this statutory exceptito FDUTPA “only applies wherthe specific activities at issue
were subject to federal banking laws.” fdview of the governing case law reveals some
ambiguity as to whether being regulated by arf@dmgency is sufficient in and of itself to
exempt an entity under Fla. Stat. 8§ 501.212(4)(df), an addition to being federally regulated,
the activity at issue must be subjezthe federal regulatory authorityRegions Bank v. Legal
Outsource PANo. 214 Civ. 476, 2015 WL 7777516, at *5 (M.Bla. Dec. 3, 2015) (collecting
cases that reached conflicting conclusionsndigg whether the FDUTPA&an ever apply to
banks).

“The majority of Florida courts” have hellat a federally regutad bank cannot be held
liable under the FDUTPA, regardless of whetherdhticompetitive activity at issue is itself
federally regulatedld. See, e.g., Bankers.T960 So. 2d at 779 (“the statute unambiguously
excludes banks.”see also Wing Kei Ho v. Bank of Am., NMo. 16 Civ. 80538, 2016 WL
8679174, at *4 (S.D. Fla. Sept. 19, 20M6)json v. EverBank, N.A77 F. Supp. 3d 1202, 1221
(S.D. Fla. 2015)Sovereign Bonds Exch. LLC v. Fed. Republic of Gern&98/F. Supp. 2d

1304, 1315 (S.D. Fla. 2010).
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This majority position is most likely to Heund correct if considered by the Supreme
Court of Florida. “When the language of #tatute is clear and unambiguous and conveys a
clear and definite meaning, there is no ocma$or resorting to th rules of statutory
interpretation and construction; the statutesnie given its plaiand obvious meaning.Bank
of New York Mellon v. Glenville- So0.3d --, 2018 WL 4327881, at *5 (Fla. Sept. 6, 2018). Here,
the FDUTPA exception is expligithe FDUTPA cannot be appti¢o a “bank” “regulated by
federal agencies” -- regardlessvatfiat activities are regulatedrla. Stat. Ann. § 501.212(4)(c).
Plaintiffs’ additional argument that DefendarfX activities are not “federally regulated” is
unpersuasive in light of the Proposed Complaint’s protracted discugdiom various federal
entities that levied civil and icninal penalties against Defendaifior the precise FX benchmark
rigging at issue here, including, for examples Commodity Futures Trading Commission and
Federal Reserve.

The Parties dispute which Defendants arenksa within the meamg of the exemption.
Defendants fall into three categories: (1ethDefendants are fediyachartered national
associations (the “NAs”); (2) twenty-four Defgants are bank holding companies (the “BHCSs”)
or their subsidiaries and)(8venty-four Defendants arerfgn banks, foreign banking
organizations or subsidiaries thefréibe “ForeignDefendants”).

All of the NAs are “banks” within the mearg of the FDUTPA, and Plaintiffs concede as
much.? See George v. Wells Fargo BahkA., No. 13 Civ. 80776, 2014 WL 61487, at *5 (S.D.
Fla. Jan. 8, 2014) (“There can be no dispute‘tha#.’ stands for ‘National Bank.” As a

National Bank, Defendant is exempt from FDUTBA.But ambiguity exists with respect to

8 Only three NAs are left from the originalur because Citibank, N.As no longer a party to
the action.
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what non-NA entities constitute “banks” for the purposes of the FDUTPA exem3em.
Brown v. Capital One Bank (USA), N.Ao. 15 Civ. 60590, 2015 WL 12712062, at *2 (S.D.
Fla. June 19, 2015) (stating that “there is no espdefinition of ‘bankor ‘federal agency’
within the meaning of [FDUTPAT'Y.

In the absence of guidanfrem the Florida courtssee Casey v. Merck & C®53 F.3d
95, 100 (2d Cir. 2011) (“To determine questionstate law, we look prizipally to the opinions
of that state’s courts.”), this Opinion refersthe definition of “bank” from the “Taxation and
Finance” portion of the Florida Annotated Statutes:

The term “bank” means a bank holding company registered under the Bank Holding
Company Act of 1956 of the United Staté8 U.S.C. ss. 1841-1849, as amended, or a
bank or trust company incorporated and doing business under the laws of the United
States (including laws relatirtg the District of Columbia)f any state, or of any
territory, a substantial part tfie business of which consists of receiving deposits and
making loans and discounts or of exercising fiduciary powers similar to those permitted
to national banks under authority of the Corolbér of the Currency and which is subject
by law to supervision and examination by staérritorial, or federal authority having
supervision over banking institutions. &term “bank” also includes any banking
association, corporation, or other simitgiganization organizeand operated under the
laws of any foreign country, which bking association, corporation, or other
organization is also operatingtims state pursuant to chapter 663.

Fla. Stat. Ann. 8 220.62.

® The BHCs and Foreign Defendamtre not necessarily “bank§eeBankers Tr. Co. v.
Basciang 960 So. 2d 773, 779 (Fla. Dist. Ct. App. 200Rothing in FDUTPA suggests that
bank subsidiaries, affiliates or agents aecessarily exempt from FDUTPA.8ge also State v.
Commerce Commercial Leasing, LL@16 So. 2d 1253, 1258 (Fla. Dist. Ct. App. 2007) (“lt is
quite a leap, however, to suggtsdt, just because an entityasubsidiary of a bank, it is
necessarily exemgtom the Act.”);but see Sovereign Bonds Exch. LLC v. Fed. Republic of
Germany 899 F. Supp. 2d 1304, 1316 (S.D. Fla. 20h0)ding that German Banks cannot be
sued under the FDUTPA because they “are subjdetderal regulationnder the International
Banking Act of 1978, the Foreign Bank SupeiisEnhancement Act of 1991, and the Gramm-
Leach-Bliley Act of 1999 . .. .")Caban v. J.P. Morgan Chase & C606 F. Supp. 2d 1361,
1371 (S.D. Fla. 2009) (dismissing FDUTPA claiatminst J.P. Morgan Chase & Co., a BHC
“because the statute does not apply to federafiylated banks such as Chase.”).
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In light of this definition, ad lacking any other, leave to and is granted with respect to
both the BHCs and the Foreign Defendamscepting the facts pleaded in the Proposed
Complaint, and drawing all inferences in Pldfat favor, it is plausible that the BHCs do not
gualify as banks under this defimiti because a “a substantial pafrthe[ir] business” does not
consist of “receiving deposits and making loand discounts or of exercising fiduciary powers
similar to those permitted to national bank&d” Likewise, it is plausibléo infer that some of
the Foreign Defendants will not qualify asnka because they do not operate in Florida
“pursuant to chapter 663.1d. Determining which, if any, of #@BHCs and Foreign Defendants
qualify as banks will require discovery and need to be resolved at a later Sesgg€hristie v.
Bank of Am N.A., No. 13 Civ. 1371, 2014 WL 5285987 *4t(M.D. Fla. Oct. 15, 2014)
(denying a motion to dismiss a FDUTPA cldiacause the issue of whether the defendant
qualified as a “bank” was “better addsed on a more fully developed recordREnfrow v. First
Mortg. Am., Inc.No. 08 Civ. 80233, 2011 WL 2416247, at *3@¥SFla. June 13, 2011) (same).
Leave to amend is therefore granted in substigpart with respect to the FDUTPA claim,
except that the Proposed Comptaihall not include the NAs as defendants in the Florida cause
of action.

4. lllinois

The Proposed Complaint asserts violationgheflllinois Antitrust Act (“IAA”), 740 lll.

Comp. Stat. 10/Jet seq, on behalf of the lllinois Plaintiff and an Illinois putative class.

Defendants argue that the PropoSanplaint fails to state @aim under the IAA because (1)
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the 1AA does not allow for class actions anjit{iz IAA does not apply to banks. Neither
argument merits denial of leave to amend.
a. Class Actions

The IAA states, “no person shall be authoriediaintain a class action in any court of
this State for indirect purchasexsserting claims under this Autith the sole exception of this
State’s Attorney General, who may maintaineation parens patriaes provided in this
subsection.” 740 lll. Comp. Stat. Ann. 10/7(#).as Defendants argue, this provision is
“substantive” undethe doctrine oShady Grove599 U.S. at 397-406, then it must be applied in
federal court. But if, as Plaintiffs argue, rvision is “procedural’ under the doctrine of
Shady Grove599 U.S. at 397-406, then only the dictateRuole 23 would apply. District courts
have reached conflicting conclusions about Weeindirect purchaserslass action claims
raised under the IAA in fieral court can proceec€Compareln re Propranolol Antitrust Litig.
249 F. Supp. 3d 712, 728 (S.D.N.Y. 2017) (holding thatlAA provision isa “state procedural
rule [that] does not control indieral court, where Rule 23 sets thnly relevant requirements to
file a class action.”ith In re Digital Music Antitrust Litig.812 F. Supp. 2d 390, 416
(S.D.N.Y. 2011) (concluding, by following the analysis outlined in Justice Stev@hatly
Groveconcurrence, that “[b]ecause the indirpatchaser restrictions of the I1AA are
‘intertwined’ with the underlying substantiveght, application of Rle 23 would ‘abridge,
enlarge or modify’ lllinois’ substantive rightand therefore lllinois’ restrictions on indirect
purchaser actions must bgpdied in federal court.”).

For two reasons, the I1AA allows for class acsiamfederal courtFirst, it is unnecessary
to reach th&shady Grovejuestion, because the statute, byatsns, does not apply in federal

court; the statute states, “no person shalduthorized to niatain a class actiom any court of
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this Statefor indirect purchaserssaerting claims under this Att740 Ill. Comp. Stat. Ann.
10/7(2). The proscription has no effect on radt purchaser classamins brought outside of
lllinois courts. Id.; see also In re Aggrenox Antitrust LitigNo. 14 Md. 2516, 2016 WL
4204478, at *5 (D. Conn. Aug. 9, 2016) (holding taatlAA class actiortould proceed in
federal court).

Second, even if it is necessary to reachShady Grovanalysis, the statute is
procedural, not substantive, and daesapply in federal court. I8hady Grovethe New York
statute, which the Supreme Court held to lmeedural, stated thétn action to recover a
penalty, or minimum measure k#covery created or imposed by statute may not be maintained
as a class action.” N.Y. C.P.L.R. 9Gke Shady Groy®&59 U.S. at 397. If that New York
statute, which foreclosed a wide range of pté¢class actions, did néabridge, enlarge or
modify any substantive right,” then the IAA, whiapplies exclusively to antitrust class actions,
must also be procedural. $hort, although some courts haeached a conflicting conclusion
by following the reasoning of one jice’s concurrence, the holding 8hady Grovewhich was
approved by five justices, is controlling.

b. Banking Exemption

Defendants next argue that they are eptenmder the 1AA’s baking exemption, which
states, “No provisions of this Ashall be construed to make illg . . . the activities of any
state or national bank to the extent that suclviie8 are regulated or supervised by officers of

the state or federal government under the banking td this State athe United States.” 740
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lIl. Comp. Stat. Ann. 10/5(11). It appearsitmo court has evapplied the IAA banking
exemption as the parties have not caeg case, nor has the Court found one.

For purposes of interpreting the IAA’sridang exemption, this Opinion uses the
definition of “national bank” from the lllinoiBanking Act (“IBA”), 205 Ill. Comp. Stat. Ann.
5/2, which is specifically referenced in thA exemption -- i.e., “the banking laws of this
State.” 740 Ill. Comp. Stat. Ann. 10/5(11)ndér the IBA, *’National bank’ means . . . a
national banking association Wwaut regard to its location.205 Ill. Comp. Stat. Ann. 5/2.
“State bank’ means any banking corporation thed a banking charter issued by the [Banking]
Commissioner [of lllinois] under this Act.” 205 Ill. Comp. Stat. Ann. 5/2.

This reading of the IAA comports withe lllinois Bar Committee’s 1967 comments to
the IAA exemptions, which state, “It is assuntiedt all of the provisions of Section 5 will be
strictly construed and narrowly applied.” 740 @omp. Stat. Ann. 10/5. Furthermore, unlike
the FDUTPA, which exempts “banks,” the IAA exempts “any state or national bank.” The
modifiers “state or national” are presumedé&ory significance and limit the definition of
“bank.” See, e.gMaimonides Med. Ctr. v. United Stat&09 F.3d 85, 89 (2d Cir. 2015) (“we
must give effect to every word of a statute wherever possible.”) (quotatirks omitted).
Leave to amend is denied with respect toNlAes, which clearly are within the definition of
“national bank,” but granted with respectibe BHCs and the Foreign Defendants.

5. Massachusetts

Plaintiffs assert a claim under Chapter 9haf Massachusettso@sumer Protection Act
(the “MCPA"), Mass. Gen. Laws ch. 93A, 81 seq.on behalf of the Massachusetts Plaintiff
and a putative Massachusetts claBgfendants argue that Plaffgiare not “consumers” entitled

to bring a claim under Chapter 9 of the MCPAchuse “trading in foreign currency instruments
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is not a consumer-oriented activityin support of this argumenbDefendants rely principally on
Axiom Inv. Advisors, LLC by & throughil@or Mgmt., LLC v. Deutsche Bank A@&34 F. Supp.
3d 526, 537 (S.D.N.Y. 2017), which held that trapon the FX spot market between Deutsche
Bank and a large hedge fund was not “conswmented” for purposes of the New York’s
Consumer Protection Act, N.Y. Gen. Bus. Law 88 349, 350. This argument fails for two
reasons.

First, Axioms analysis under New York law does not shed light on the MCPA, which
expressly contemplates that the purchase okinvent instruments can laeconsumer activity.
In 1988, the Massachusetts legislature passed “An Act Providing Increased Protection for
Consumers in Securities and Commodities $aations,” which amended the definition of
“trade” and “commerce” in the MCPA iaclude the term “any security.See Barron v. Fid.
Magellan Fund 57 Mass. App. Ct. 507, 513 (2003) (ddsiag the evolution of consumer
securities actions under the MCPA). As a resuthat amendment, the “definitions” chapter of
MCPA states in broad terms:

“Trade” and “commerce” shall include the adv&ng, the offering for sale, rent or lease,

the sale, rent, lease or dibtution of any services arahy property tangible or

intangible real, personal or mixedny security. . . and any contract of sale of a

commodity for future deliveryand any other article, commodity, thing of value

whereversituate and shall include anyade or commerce directly or indirectly affecting

the people of this commonwealth.
Mass. Gen. Laws Ann. ch. 93A, 8§ 1(b) (empbasided). Beyond merely incorporating the
MCPA's general definitions of “trade” and “commnae,” Section 9 expressly contemplates that
individual consumers can bring claims fotiaompetitive conduct that gatively affects their

investments.SeeMass. Gen. Laws Ann. ch. 93A, 8§ 9(3if the court finds any method, act or

practice unlawful with regard to any securityamy contract of sale of a commodity for future
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delivery as defined in section two, and if the ¢dunds for the petitionemecovery shall be in
the amount of actual damages.”).

Accordingly, the purchase of FX instruments is not automatically outside of Chapter 9 of
the MCPA simply because it is an investme®éeBarron v. Fid. Magellan Fundb7 Mass.
App. Ct. 507 (2003) (holding that secompetitive conduct affecting plaiff's shares in a mutual
fund fell within Chapter 9)Bergeron v. Ridgewood Sec. Col0 F. Supp. 2d 113, 147 (D.
Mass. 2009) (“It is beyond questitimat chapter 93A aflips to the sale of securities.”). If
Plaintiffs purchased investmeinstruments for their personal pialios, then FX instruments
are, at minimum, “a thing of valuatithin the ambit of Chapter 9.

Second, Defendants’ reliance Ariom 234 F. Supp. 3d at 537, is misplaced, because the
factual circumstances of that case distinguishable from this cas@xiomheld that FX trading
in the spot market between Deutsche Bamk Axiom, a large hedge fund, was not “consumer
oriented” within the meaning of New York’so@sumer Protection Act, N.Y. Gen. Bus. Law 88
349, 350, because it did not have “a broangact on consumers at largdd. (citing Oswego
Laborers’ Local 214 Pension Fund v. Marine Midland Bank, N8B.N.Y.2d 20, (1995)).
Axiomnoted that “[t]ransactions between businessesophisticated parsethat do not affect
average consumers do not consticdasumer-oriented conductld. (citations omitted). In
contrast toAxiom Plaintiffs here are ndtillion dollar hedge funds #t trade directly with
liquidity providers on the FX spot market. Thane individuals who purchased FX instruments
from a Retail Dealer. Plaintiffs use FX inghents “for a variety of purposes, including long

and short-term investing, portfoldiversification, and to hedge their foreign investments against
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risks of foreign currency fluctuations.” Thasall-scale purchasing &K instruments in the
retail market qualifies as a consumer activty.
6. North Carolina

The Proposed Complaint asserts a claim undeNtirth Carolina Unfair Trade Practice
Act (the “NCUTPA”), NC. Gen. Stat. § 75-&t seq, on behalf of the Nith Carolina Plaintiff
and a putative North Carolina Class. Defenslaeek dismissal of the NCUTPA claim on the
grounds that (1) application of the NCUTPApiecluded by the statis regulatory scheme
exception and (2) the Proposedn@maint does not plead a suffictegffect on North Carolina in
state business. Both arguments fail.

a. Regulatory Scheme Exception

Defendants invoke the NCUTPA's regulatoryieme exception, which they assert “bars
such claims when application of the atatwould create unnessary and overlapping
supervision, enforcement, and liability in the fa¢existing state or féeral laws and regulatory
schemes. A concurrent statguéatory scheme is not requirey overlapping federal scheme is
sufficient . . . .” This argunmé mischaracterizes the law.

An overlapping state or federal regulatoegime is not alonsufficient to preclude
application of the NCUTPASee Walker v. Fleetwood Homes of N. Carolina, B&2 N.C. 63,

70 (2007) (“[A] violation of a rgulatory statute which governs busss activities ‘may also be a

10 Because the Proposed Complaint asserts a cemsuaim under Chapter 9 of the MCPA, it is
unnecessary to address whetheralleged misconduct occurred ‘iparily and substantially” in
Massachusetts, as that tggples only to business claims wrdChapter 11 of the MCPASee
Mass. Gen. Laws Ann. ch. 93A, 8 11 (“No actioalshe brought or maintained under this
section unless the actions arahisactions constituting the ajled unfair method of competition
or the unfair or deceptive act or practice agoed primarily and substantially within the
commonwealth.”)see alsd?are v. Northborough Capital Partners, LL89 F. Supp. 3d 192,
193 (D. Mass. 2015) (“Unlike actions under 8 9aation brought under 8§ Ihust allege unfair
practices that occur primarily and stéttially within the Commonwealth.”).
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violation of N.C. Gen. Stat. § 75-1.1.”). Abnt a showing thatéhoverlapping regulatory
regime provides plaintiffs an adequate remedy, courts have held NCUTPA to Sppl¥llis v.
Smith-Broadhurst, Inc48 N.C. App. 180, 182 (1980) (holditigat NCUTPA provides a cause
of action to plaintiff suing an insurance coamy where state statutes regulating insurance
companies did not provide for civil damage actiossg also Ray v. United Family Life Ins. Co.
430 F. Supp. 1353, 1356 (W.D.N.C. 1977) (samié)e cases cited by Defendants are
distinguishable because, in each of them, thapif could bring a cause of action and seek
relief under a different statut&ee, e.g., Lindner v. Durham Hosiery Mills, |it61 F.2d 162,
167 (4th Cir. 1985) (holding that NCUTPA did ragiply where the plaintiff could recover under
North Carolina Securities Act, as well as tlee@ities Act of 1933 antthe Securities Exchange
Act of 1934);Hagy v. Advance Auto Parts, Indlo. 15 Civ. 509, 2016 WL 5661530, at *2
(W.D.N.C. Sept. 28, 2016) (holdingat NCUTPA did not apply where there was a private cause
of action available under the Medicare Gadary Payer Act, 42 U.S.C.A. § 1395y(t§kinner
v. E.F. Hutton & Cq.314 N.C. 267, 275 (1985) (confirmihgnder's holding that the NCUTPA
does not apply to securities claim¥).
b. In State Effects

Defendants also argue that the proposet)TNEA claim does not plead an adequate

effect on in state business. This argument falsause the Proposed Complaint alleges that the

Plaintiffs, who are North Carolin@sidents, were injured in NorCarolina when they purchased

11 Defendants also cif@ache Halsey Stuart, Inc. v. Hunsuckes N.C. App. 414, 420 (1978),
which held that the NCUTPA could not be dpglto claims for misconduct relating to futures
contracts because any steggulation of commodities bkers was pre-empted by the
Commodity Futures Trading Act. That casenapplicable here, because the Sherman Act does
not preempt NCUTPASee California v. ARC Am. Cor@90 U.S. 93, 101(1989)tffe Court of
Appeals erred in holding thtte state indirect purchaser statutes are pre-empted”).
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FX instruments at inflated priceghile located in North Carolin&. This in state injury is
sufficient to state a claim under the NCUTPBompareln re Lidoderm Antitrust Litig.103 F.
Supp. 3d 1155, 1174 n. 16 (N.D. Cal. 2015) (“H&EHA has alleged in-state injury and that
defendants’ products were being swidNorth Carolina. That isufficient at this juncture to
state a claim under the NCUDTPA(ihternal citations omittedyith Duke Energy Int’l, L.L.C.
v. Napolj 748 F.Supp.2d 656, 677 (S.D. Tex. 2010) (dismissing NCUTPA where plaintiff failed
to explain how it “experienced harm in NorthrGl&na as a the result of the alleged wrongful
conduct”);In re Parmalat 383 F. Supp. 2d 587, 603 (S.D.N.Y.2005) (dismissing NCUTPA
claim where plaintiff failed to &ge any in state injury).

Both of the cases cited by Defendants illustrate that an injury that occurs in North
Carolina is sufficient to sustain a NCUTPA clai®ee Dixie Yarns, Inc. v. Plantation Knits,
Inc., No. 93 Civ. 301, 1994 WL 910955, at *2 (W.D.N.C. July 12, 1994) (dismissing an
NCUTPA claim where “[i]t is noat all clear that Defendantgumy occurred when it received
the goods free on board in North Carolinalh)Porters, S.A. v. Hanes Printables, In863 F.
Supp. 494, 501 (M.D.N.C. 1987) (holding that NCRA claims are not available “to a foreign
plaintiff suing a resident defendamiter alleged foreign injuries fi@g a negligible effect, if any,
on North Carolina trade or commerce.”). Ledo amend the NCUTPA claim is granted.

IV. CONCLUSION
For the foregoing reasons, Plaintiffs’ motion to amend is DENIED with respect to the

Sherman Act claim. Plaintiffs’ motion for leat@amend is GRANTED with respect to all state

12 plaintiffs should consider whedr the definition of the North @alina putative class should be
revised.
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law claims, except to the extehiat the Proposed Complaint gsclaims against the NAs under
Florida and lllinois law.

The Clerk of Court is respectfully directemiclose the motion at Docket Nos. 103, 105
and 120.

Dated: October 25, 2018
New York, New York

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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