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: OPINION & ORDER
-v- .
CENTAUR GAMING, LLC, HOOSIER PARKLLC :
andHOOSIER RACING AND CASINQLLC, :
Defendans. :
______________________________________________________________________ X

PAUL A. ENGELMAYER, District Judge:

This casarises from thalleged breach afontracts to book a venue in Anderson,
Indiana for a live concedntitled “I love the 90s: The Party contindie®laintiff Letom
Management, Inc. (“Letom’alleges thatlefendant$loosier Park, LLC (“Hoosier Park”
Centaur Gaming, LLE'Centaur Gaming”)and Hooer Racing and Casino, LLCHoosier
Racingand Casin breachedheir expresor constructive contractual obligations (ay
“cancel[ing] the contrag¢t (b) failing to pay Letoma guaranteedmountand (c) refusing to
arbitrate. Dkt. 18 (“PIs Opp.”) at{ 8.

Pending now is a motion to dismiss by Hoosier Park, thedefendantvhom Letom
hasserved. Hoosier Park argubst personal jurisdiction over it is lacking, requiringndissal
under Federal Rule of Civil Procedure 12(b)(2). On thetspéloosierParkdisputeghat the
agreementbetweentself andUniversal Attractions Agency JAA”)—theentity whose

interests Letonseekgo vindicatein this lawsuit—wereenforceable.On its present motion to

! The Court assumesguendahat Letomhasstandingo bring this lawsuit “In appropriate
circumstances... a court may dismiss for lack of personal jurisdiction without first establishing
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dismiss, Hoosier Parkrgues that, evahthe agreements were enforceable, they do not support
exercise of personal jurisdiction, beca(sgt is an out of state entity arid) the contracts at
issue werenitiated by a norNew York plaintiff and involvedservices to be performed entirely
outside thisstate HoosierParkargues that neither tiarisdictional requirements ddew York
Civil Practice Law and Rulg 301 or 802, na those offederal due process, are met.

For the reasons that follow, the Coagreesandgrants HoosieParks motionto dismiss
the claimsagainst it under Rule 12(b)(2).
l. Background?

A. TheParties

Letomis a New Yorkbased corporation with its principal place of business in New York,
Dkt. 1 (“Compl”) 11 841 Letom and UAA, on whose behalf Letom brings this lawsuit, Dkt.
14 (“Def’s Brief”) at 1,havea commorCEO, Jeff Allen Allen Decl. | 1

Hoosier Parks an Indiana limited liability company with its principal place of business
in Indiana. Compl. § 12Head Declq 6. Letomhas allegedhatHoosier Park does business as

Hoosier Park Racind.LP and Hoosier Park Racing, LLC.

subjectmatter jurisdictiorf See Magi XXI, Inc. v. Stato della Citta del Vaticanb4 F.3d 714,
720 n.6 (2d Cir. 2013) (quotirfgirochem Int Co. v. Malaysia Intl Shipping Corp.549 U.S.

422, 431 (2007))see alsd?ablo Star Ltd. v. Welsh Goy170 F. Supp. 3d 597, 602 (S.D.N.Y.
2016) ({A] federal court has leeway to choose among threshold grounds for denying audience to
a case on the merits the interests otudicial restraint and judicial economizor example,
whenthe alleged defect in subjeetatter jurisdiction raises a difficult and novel question, the
court does not abuse its discretion by turning directly to personal jurisdictbe’n@l quotation
marks and citations omitted)The contracts at issaedatedFebruary 27, 201&eeDeclaration

of Adam Head (“Head Decl.|Dkt. 15) Exs. 4 & 5see alsd”I's Opp at 2—identify UAA, not
Letom, as the contracting partif.this litigation were to have proeded, it would have been
necessary for Letom to demonstrate more clatglgtanding to bring this lawsuit on behalf of its
apparent affiliate

2 The Court’s account of the underlying facts of this case is drawn from the Conapidifiom
the parties’ submissions on the motion to dismiss, including the Declarations of Agiin H
Head Decl.and ofJeff Allen, Dkt. 184 (“Allen Decl.”), andthe exhibitsto these declarations
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Letomallegesthatthe other defendants tdis suit, Centaur Gamirgnd Hoosier Racing
and Casinparealso“domestic corporation(s)” wittprincipal office(s)” in Indiana.Compl.
12. However, despite the fact that the Complaint was filed on May 19, 2017, more than five
months ago, Centaur Gaming and Hoosier Racing and Casino do not appear to have been served.
Theyare not parties to thastantmotion.

B. Factual Background

On September 9, 2016, a UAA representative, Adam Zagor, emailed Adantli¢ead,
Entertainment Dector forHoosier Park, seeking to book one of Hoosier Paritraiesn
Indiana. Head Decl. 1 9-10; Dkt. 15-1“Head DeclEx. A"). Zagor,Head and another UAA
representative, Ross Brandes, agreed to meet in early October 2016 in Nasmnkssée
during the International Entertainment Buyers Association Conferencscissditheletailsof
the transactionHead Det Ex. A.

In Tennessee, Head met with an unspecified “UAA representative,” who pttehetka
of Hoosier Park’siosting a concert entitled “I Love the 90’s: The Party Continuegdd Decl.

1 11. On November 10, 26,1Head sent UAA an offer shedtl. at § 12. After the initial offer,
UAA and Hoosier continued negotiating the contraigehs via phone and emaild. at T 13.
On January 11, 2017, after additional back and fargecond term sheet wsent from Hoosier
to UAA. Id.

OnMarch 1, 2017Brandes emailed Headlerting himthata potentially similar concert,
entitled “I Love the 9(g| . . . would be playing at The Lawn @ White River State Park” on July
16, 2017. Dkt 18 (“Allen Decl.Ex. A") at 9. Head saidhat this was not a problenid.

That same dayead received two contracts from UAA dated February 27, 2B&ad
Decl.§ 14 PI's Opp.{ 2. Head made alterations to the contracts, signed them, and sent them

back. Of note here, Head changed from New York to Indian@d jlokoice of law provisions,
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(2) locations in which the contracts were to be entered(3rdcations for arbitrationSee
Head DeclExs. 4 & 5. Payments for&ch were to be due in two parts, with tinst round due
on July 12, 2017 and the second dust pfter the concerid. UAA appears to have signed
neithercontract 1d. For the limited prposes of this motiorgrediting plaintiffs’ claim of a
binding agreement, the Court assumes that the contractfulgmexecuted.

On April 28, 2017 Head emailed Jeff EpsteinURAA employee, to alert him that Adam
Kallick, a Hoosier Park employee who had moteHioosier’'s corporate officavould be
calling him to discuss the August 12, 2017 shaMlen Decl.Ex. A at 4.

On May 4, 2017Epsteinreminded Head about the White River concert, and suggest
that if Hoosier Park wished to candbk concert at its venumecause of low ticket sales and
marketing issuest should alert UAA by the following dayld. at 8. Epstein explained that
“once production [was] booked and paid for, [UAA would] not be in any position to offer a
reduction or accept a cancellatiorid.

On May 52017 Head emailed Epstefraccepfing] [UAA’s] offer to cancel and/or
negotiate a price reduction, and by [eshail withdfew] the offer it made on March 8, 2017.”
Id. at 5 Headfurthernoted that he had not, as of that dageived a written acceptance of his
offer. 1d. Head’semailexplained Hoosier Park’s change of course, notimgr alia, that the
concert scheduled for The Lawn had been relocated to a alodkarger venuethat he had not
beenpreviously known of that relocation; and titatvould necessitate highenarketing
expendituresld. at 5-6. Head’'semailset out terms on which Hoosier Park won&Vertheless
agree tahost the concertld. at 6.

A series of back and forth emaélasued in which Head and Allen discussed a reduced

payment to UAA and whether the concert would go forwdadat 16-11, 1719, 25-26, 29-30,



38-39. On May 9, 2017,llkkn emailedHead alleging that Hoosier had breached their contract,
that he was cancelling the concgate, and that he would sulel. at 49. No payments at any
point were made by Hoosier PAtkUAA.

HoosierParkhas not transacted other biess with UAA or Letom. Head Ded].17.

. Procedural Background

On May 19, 2017 etom filedits complaintclaimingbreach of contract Dkt. 1
(“Compl.”).

On July 24, 201 Moosier ParKiled a motionto dismiss for lack of personadatter
jurisdiction Dkt. 13, and a supporting memorandum, Dkt. 14 (collectivé,D”). On August
7, 2017, Letom filed a memorandum in opposition On August 14, 2017, Hoosier Park filed a
reply. Dkt. 19 (‘Def’'s Repl. MenT.).
IIl.  Discussion

A. Applicable Legal Standards

“[T]he plaintiff bears the burden of establishing that the courjurasliction over the
defendant.”DiStefano v. Carozzi N. Am., In286 F.3d 81, 84 (2d Cir. 2001) (quotiBgnk
Brussels Lambert v. Fiddler Gonzalez & Rodriguezl F.3d 779, 784 (2dir. 1999); see also
In re Terrorist Attacks on Sept. 11, 20014 F.3d 659, 673 (2d Cir. 2013). “[T]he showing a
plaintiff must make to defeat a defendant’s claim that the court peakenajurisdiction over it

‘varies depending on the procedural postof the litigation” Dorchester Fin. Sec., Inc. v.

3 Letom’s @mplaintalleged a breach of an implied or constructive contract. ComplIrfjits
opposition brief, howevetetomappears to allegsvo actualcontracs. PI's Opp. 1 9.Letom’s
submissions are further inconsistestawhether ther@areone or two operativeontracts.
ComparePl’s Opp. T 2 (“The parties operated under (2) two contractswith),id. 1 8
(“Defendants breached the contract threefold . ariglid. {1 13 (I t is submitted that
Defendants established a continuing relationship between the parties forpbsesuwf the
contract in issue”) The Cout has no occasion to resolve this ambiguity on the present motion.



Banco BRJ, S.A722 F.3d 81, 84 (2d Cir. 2013) (quotiBgll v. Metallurgie Hobokerverpelt
S.A, 902 F.2d 194, 197 (2d Cir. 1990)).

“Where, as here, a district court in adjudicating a motion pursuant to FedérafRu
Civil Procedure 12(b)(2) ‘relies on the pleadings and affidavits, and chooses not to @nduct
full-blown evidentiary hearing, plaintiffs need only make a prima facie showingrsdmal
jurisdiction.” S. New England Tel. Co. v. Glob. NAPs 1824 F.3d 123, 138 (2d Cir. 2010)
(quotingPorina v. Marward Shipping Cp521 F.3d 122, 126 (2d Cir. 2008)This showing
may be made through the plaintiff's ‘own affidavits and supporting materials, corgaani
averment of facts #t, if credited, would suffice to establighisdiction over the defendant.’

Id. (quotingWhitaker v. Am. Telecasting, In261 F.3d 196, 208 (2d Cir. 2001)). The Court
“construe[s] the pleadings and affidavits in the light most favorable to plaintsgtdyneg all
doubts in their favor."Dorchestey 722 F.3d at 85 (quoting. New Eng. Tel624 F.3d at 138);
see alsA.l. Trade Fin., Inc. v. Petra BanR89 F.2d 76, 79-80 (2d Cir. 1993yevertheless,
the Court “will not draw argumentae inferences in the plaintiff favor” and need not “accept
as true a legal conclusion couched as a factual allegatiome Terrorist Attacks714 F.3d at
673 (citations omitted);icci ex rel. Licciv. Lebanese Canadian Bank, SAI3 F.3d 50, 59 (2d
Cir. 2012).

To make out @rima faciecaseof personal jurisdictionwhether based ageneral or
specific personal jurisdiction, plaintiffeust establish botha“statutory basidor jurisdiction
and hat exercise of sughrisdictionaccords'with constitutional due process principlés
Cortlandt St. Recovery Corp. v. Deutsche Bank AG, London Bralecii4ev-015680P0O,
2015 WL 5091170, at *2 (S.D.N.Y. Aug. 28, 2015) (quotiejch v. LopeZ38 F.Syop. 3d 436,

454 (S.D.N.Y. 2019) General personal jurisdiction subjects a defendant to suits on all claims.



Id.; see alsdGoodyear Dunlop Tires Operations, S.A. v. Brog&é4 U.S. 915, 919 (2011).
Specific personglrisdictionsubjects alefendanto suits on onlyclaimsthatarise from the
defendant’s conduct in the forunCortlandt 2015 WL 5091170, at *Zee alsdaimler AG v.
Bauman 134 S. Ct. 746, 754 (2014).

Letom’s threadbarepposition memoranduttargely useghe languagef specific
jurisdiction. SeePl's Opp., aff 12-18 (discussingpurposeful activites,” “continuing
relationship,” “purposeful[] availlment] . . . invoking the benefits and protections of el
Law,” and“minimum contacts”). Howevel.etomdoes not clearly commit &xclusivelythat
theory of personal jurisdictionf-or completenesshé Court analyzes botfeneral and specific
personal jurisdiction.

B. General Jurisdiction

In New Yorkcourts,generajurisdictionis exercised pursuant to C.P.L.R § 301.
SeeState Farm Fire & Cas. Co. v. Swizz Style,, |86 F. Supp. 3d 880, 887 (S.D.N.Y. 2017).
Under C.P.L.R 8 301, jurisdiction is proper when “a company ‘has engaged in such a continuous
and systematic course of “doing business” [in New York] that a finding of itsé'pces [in
New York] is warranted.” Sonera Holding B.V. v. Cukurova Holding A.'80 F.3d 221, 224
(2d Cir. 2014) (quoting.andoil Res. Corp. v. Alexander & Alexander Serv85 N.E.2d 488,
490 (N.Y. 1990)) (citations omied) (alterations in originalsee also Wiwa v. Royal Dutch
Petroleum Cq.226 F.3d 88, 95 (2d Cir. 2000).

The Due ProcesSlause, howeveis more restrictive. A court may exercgeneral
jurisdiction over foreign corporations onlwhen their affilations with the State are so
‘continuous and systematic’ as to render them essentially at home in the fotarh Gtaodyear
Dunlop Tires 564 U.Sat919. “[EJxcept in a truly ‘exceptional’ case, a corporate defendant

may be treated as ‘essentially at home’ [and, thus, amenable to gereaadajurisdiction]
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only where it is incorporated or maintains its principal place of busingss-paradigm’ cases.”
Brown v. Lockheed Martin CorB14 F.3d 619, 627 (2d Cir. 2016).

Thesestandards are not met here adHoosier Park. Letom alleges in its compldhrt
Hoosier Park is incorporated and has its principal place of business not in New York, but in
Indiana. And Letom'’s pleadings are devoid of any allegatiortibasier Parlhasdoneany
business in New York beyond th@nsaction at issue herthdeed, Letom’®nly allegations
even touching on New York, beyoftite specific contracts at isswae thatHoosier Park has two
corporate affiliateshat areincorporated in, and do businesshiew York. Although activities
by an affiliate can sometimes enable a finding of general jurisdit8ach is not so here.
Letom has not alleged afgctsindicating(1) the importance of these aiffiles to Hoosier Park,
(2) the nature afhebusiness, if any, #t the affiliates transact foine benefit of Hoosier Park, or
(3) the degree of ctrol HoosierPark exercises over these affiliafesetom’stenuous

allegationstherefore arenot enougho establish general jurisdiction

4 Hoosier Park disputes its affiliation with #eentities. For the purposd this motion, the
Court treats Letom’s allegations as true. The Courttedstsas true Letom’s allegation that
Centaur Gaming is the corporate office of Hoosier P&kt that allegation does not aid Letom,
as itagrees that Centaur Gaming is an Indiana corporation.

5> The Second Circuit has held that “the continuous course of ‘doing business’ in New York
‘do[es] not necessarily need to be conducted by the foreign corporation itSeih&ra Holding
750 F.3d at 224 (quoting/iwa, 226 F.3d at 95 (2d Cir. 2000) has“interpreted New York
law to include an agency theory of jurisdictiorid. This theory “focuses on a forustate
affiliate’s importance to the defendantd. at 225 see alsdViwa 226 F.3dat 95 (under agency
theory, “a court of New York may assert jurisdiction over a foreign corporatiem v affiliates
itself with a New York representative entity and that New York represeatatinders services
on behalf of the foreign corporation that go beyond mere solicitatidrare sufficiently
important to the foreign entity that the corporation itself would perform equivedevices if no
agent were available.”)However, the Supreme Court has recently voiced disapprosaktbf
agency analysiandappearedo favor irstead annquiry, used in other jurisdictions, which
focuseson whether an affiliate fso dominated’by the defendaritas to be its alter edo.
Daimler, 134 S. Ct. at 75%ee alsdSonera Holding750 F.3d at 225However the operative
ted is conceivedl.etom has not mademima facieshowing of general jurisdiction.



C. Specific Jurisdiction

In New York specificjurisdictionis exercised pursuatd C.P.L.R. § 302.SeeSwizz
Style, Inc.246 F. Supp. 3d at 887t identifies four categories of conduct tlcan justify
exerciseof personal jurisdiction ovex party Three are clearly inapplicable: Thesmcern(1)
tortious actsn New York, (2) tortious acts outside New York, andd@)ership of property in
New York® The fourth—whictsubjects a party thatransacts any business within the state or
contracts anywhere to supply goods or services in thé sdtee court’s jurisdictionid.
§ 304a)(1)}—merits further discussion

“To establish personal jurisdiction undction302(a)(3, two requirements must be
met: (1) [the defendant must have transacted business \thithistate; and (2) the claim asserted
must arise from that business activityBarrett v. Tema Development (1988), |rik51 Fed.
App’x 698, 700 (2d Cir. 2007) (internal citation omitted). The Court’s primary consideration is
“[t] he quality of the defendantilew York contacts.” Fischbarg v. Doucei880 N.E.2d 22, 26
(N.Y. 2007). In a proper case, a single agthin New Yorkcan sasfy the requirements of
§302(a)(d; where that is not so, “an ongoing course of conduatlationship in the state mé
Licci, 673 F.3cat 62 In making the § 302(a)(Hetermination, aurts take dolistic, totality of
the circumstancegpproach See, e.gid.; Bank Brussels Lamberi71 F.3cat 787 (2d Cir.
1999);Farkas v. Farkas36 A.D.3d 852, 853 (N.Y. App. Div. 2007As for the due process
standard, “[bJecause CPLR 302 does not reach as far as the constitution perrdégeridant is
amenable to longrm jurisdiction in New York, the constitutional standard is

satisfied.” Vasquez. Torres Ngron, 434 F. Supp. 2d 199, 201 (S.D.N.Y. 2008)ing Firma

® Letom has not alleged that Hoosier Park committed tortious acts against it ne ahsger
that it owns property in the state. Head attdss Hoosier Park does not own any property in
New York, seeHead Decly 7, and_etomdoes not dispute this.

9



Melodiyav. ZYX Music GMBHNo. 95 Civ. 6798 (DC), 1995 WL 28493, at *3 (S.D.N.Y. Jan.
25, 1995)).

The Second Circuhasidentifiedfour factorsto guidethe 8302(a)(1) inquiry.They are:

(i) whether the defendant has angwing contractual relationship with a New York

corporation;

(i) whether the contract was negotiated or executed in New York and whether, after

executing a contract with a New York business, the defendant has visitedaxe

for the purpose of meeting with parties to the contract regarding the refagpn

(iif) what the choiceof-law clause is in any such contract; and

(iv) whether the contract requires franchisees to send notices and papricetits

forum state bsubjects them to supervision by the corporation in the forum state.
Sunward Electronics, Inc. v. McDonalgb2 F.3d 17, 22—-23 (2d Cir. 2004) (quotkgency
Rent A Car Sys., Inc. v. Grand Rent A Car CA#®B.F.3d 25, 29 (2d Cir. 1996)Because the
test turns on the totality of the circumstances, no “one factor is dispositiv@lardactors may
be considered.ld. at 23.

Here,Letom alleges thatlooser Parktransacted business New Yorkby drafting,
entering into, and breachimgyo contractsvith a New York entity, by communicating and
negotiatingwith a New York entity, by waiving an arbitration process that would have applied
Indiana lawpy “elec{ing] to apply New York choice of lawdndby havirg affiliates in New
York State. Compl{ 14-16, 20-2%PI's Opp. 11 10-17Letomargueghat these factsupport
exercise of specific jurisdictioiPl’'s Opp. 1 18, and that the lackeo€lause limitingzenue to
non-New York forums points to the same resdlty 9.

The Court considers Letositlaims in light, first, of the four factors identified by the

Second Circuit.

(i) Ongoing contractual relationship with a New York corporation: A single, sent-

transactiorbetween the parties does not creatéaagoingcontractuarelationship.” Seg e.q,

Gordian Grp., LLC v. Syringa Expl., InA.68 F. Supp. 3d 575, 584-85 (S.D.N.Y. 2016);
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Sandoval v. Abaco Club on Winding B&97 F. Supp. 2d 312, 317 (S.D.N.Y. 2D0Ih

Gordian Group aplaintiff allegedly provided investment banking services to and for the
benefit of [the defendangnd all of its subsidiarié$or six months pursuant to one contract. 168
F. Supp. 3d at 584—-8%imilarly, in Sandovaltheplaintiff allegedly performed for 10 months
onacontract to install an irrigatrosystem 507 F. Supp. 2d at 314. dach case, the district
court did not find an ongoing business relationship.

The same is so her@he parties herdid not transact business before or after the instant
dispute ovethescheduling of a concertdead Declf{ 16-17. And the periddr performance
that wascontemplated here wdar shorter than ifcordian Groupor Sandoval Even ifUAA
performed fronthe datdhe contract allegedlgegan, February 27, 2017, through May 9, 2017,
whenthe contract waallegedly “cancelled,br even through May 19, 201the date Letom filed
the complaintthe performance pericgtill lasted under three months. That Letom has portrayed
the disputedransactiorastechnically involving two contracts, not one, does not chémgend
result SeeCapstone Bus. Funding, LLC v. Denark Constr.,,IN0. 16 CV 2141-LTS, 2017
WL 398411, at *3 (S.D.N.Y. Jan. 30, 20X®)o estoppel certificatesere“single, shortterm
contractsand d[d] not establislanongoingcontractual relatiosp”). The contracts here were
negotiated together and were designed to enable-daynevent.The parties hagho angoing
contractual relationship.

(i) Locationof negotiationandexecution “So far agthis Court islJaware,no court has

extended § 302(a)(1) to reach a nondomiciliary who never entered New York, who wasdsolici
outside of New York, who performed outside of New York such services as wererpsf@and
who is alleged to have neglected to perform other services outsigawo¥Ybdrk” Mayes v.

Leipziger 674 F.2d 178, 185 (2d Cir. 1982¢j. ParkeBernet Galleries, Inc. v. Frankly256
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N.E.2d 506, 508N.Y. 1970) @defendahtransacted business within 8§ 302 becdessas an
activeparticipant, over the telephona,a NewYork auction). This is true even when a
defendant has communicated “wj#] plaintiff in New York by phone, fax and possibly mail.”
Bank Brussels Lambert71 F.3d at 788—88ge alsd?enn Grp., LLC v. SlateNo. 07 Gv. 729
(MHD), 2007 WL 2020099, at *10 (S.D.N.Y. June 13, 2007) (“[E]ven substantial negotiations
conducted by mail, telephone, or electronic communications often do not confer jurisdiction.”
Palace Expl. Co. v. Petroleum Dev. C#1 F. Supp. 2d 427, 433 (S.D.N.Y. 1998)is “well-
settled that, generally, telephone and mail contacts do not constitute ‘trag$adiness’ under
the statut€). Such is the case here. The contracting process was inn@ttégt Hoosier Park

but by Letom, andhe initial (and only inperson)meeting about the agreement was held in
Tennessee. Head Deff] 9-11, 16 Afterwards, the agreement wasgotiated exclusively over
emailand phoneld. {1 16, 18.And, at least as allegeHoosier Park’s performanaeas to

have been conduct@nhtirely oralmostentirely in Indiana. This factor, too, thsorsfinding
specific jurisdiction

(i) Choice-offaw dause Although not dispsitive, “[a] choiceof law clause is a

significant factor in gersonajurisdictionanalysis because thanies, by so choosing, invoke
the benefits and protections of New York laB8rinward Elecs., Inc362 F.3dat 23. Here,
however, HoosieParkchose Indiana, ndew York, law. This factor also dfavorsspecific
jurisdiction

Letom notes that Hoosier Park appliew Yorklaw in its brief seeking dismissal for
lack of personal jurisdiction. PI's OpH.12 That fact is irrelevant. Because Letom filed this
case in this District, Hoosier (and Letom) of necessitytbagpplyNew Yorkauthoritieson this

motion,becauséthe amenability of a foreign corporation to suit in a federal court in a diyersit
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action is determined in accordance with the law of the state where the courBaitk Brussels
Lambet, 171 F.3dat 784 (quotingArrowsmith v. United Press Iny'B20 F.2d 219, 223 (2d Cir.
1963) (en bang) Hoosier Park’s citation of such caskses not signify its consent to the use of
this forum, or indicate that, were jurisdiction here proper, New York substantiwedald

apply. Quite the contrarygiventhe agreemefis choice of law provision, Indiana law would
almost certainlyapply. SeeFollman v. World Fin. Network Nat'l Bank21 F. Supp. 2d 158,
161 (E.D.N.Y. 2010)“[B]ecause defendarg’principal place of business is in Ohio, and
defendant’s cardholder agreement instructs that Ohio law governs the agreesncloice-of-
law provision will be enforcet), see alsdransAtlantic Lines LLC v. Amergent Techs, LLC
No. 16 Civ. 3549 (PAE), 2017 WL 78511, at *4 n.6 (S.D.N.Y. Jan. 6, 2@bHgcting cases).

(iv) Notices or paymenisupervision Letom has not alleged thidbosier Park was

required to send notices of any kind into New York, or that Hoesssubject to supervision in
New York (or elsewher However had the agreement been fulfilled, Hoosier Park’s payments
to UAA were to be sent to a New York bank accouriead Decl. Exs. 4 & 5. @ymentanto the
forum statecaninform thepersonal jurisditon inquiry andbe a “significant contact First City
Fed. Sav. Bank v. DenniB80 F. Supp. 579, 586 (S.D.N.Y. 198&ealso e.g.Al Rushaid v.
Pictet & Cig 68 N.E.3d 1, 11N.Y. 2016) (finding personal jurisdiction wheister alia, “the
defendants actively used a correspondent bank to further a scheme that cau§edTinagm
factor therefore assists Letom’s argument for specific jurisdiction. Bulsitéal short of
carrying the day. “[Gmmunications with and payments to New Yaorkrely to ensure
compliance with contract terms negotiated and executed outside of New York do rett’@oj
defendant into the state sufficiently to confer personal jurisdiction over it undesrSec

302(a)(1).” Hau Yin To v. HSBC Holdings PL.8o. 15CV3590-TS-SN, 2017 WL 816136, at
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*5 (S.D.N.Y. Mar. 1, 2017) (citindRoperStarch Worldwide, Inc. v. Reymer & Assptsc,, 2 F.
Supp. 2d 470, 474-75 (S.D.N.Y. 1998T he planned paymentre insufficiento make out
prima facieshowing of personal jurisdiction.

Other factors The Court considers as well the other factors on which Letom relies.

First, Letomargueghatthe factthat HoosiePark “waived” arbitrationn Indiana—
which would have been governed by Indiana lafavers exercise of personatisdictionhere.

PI's Opp.T 14. Letom does not cite any authority for that proposition. And nothing about
Hoosier Park’s having fgone alternative dispute resolution in another state enhances its ties to
this forum. Hoasier Park’s alleged refusal to arbitrate doessuggestat all, that it itended to

avail itself of the laws of New York

Second, as noted in connection wvitlile generajurisdictiondiscussionl.etom relies on
the fact that Hoosier Park haswW&ork affiliates But Letomdoes not explain why these
support a finding o$pecific jurisdiction which requires thatthie claim asserted .arise from
[the New York]business activity."Barrett, 251Fed.App'x at 700. There are no such claims
here.

Third, Letom states that that tladsence of a forum selection clause in the two contracts
is “noteworthy.” PI's Opp{ 9. Again, however, this fact does not affirmatively signal assent to
a New Yorkcourt’s jurisdiction in connection with the contract, any more that it supports
jurisdiction in any of the other 49 states.

Letom’s case authoritiesThe Court, finally, consider the two cases on which Letom

relies for his claim of personal jurisdictioBeorge Reiner & Co. v. Schwarg63 N.E.2d 551
(N.Y. 1977) andsSinger v. Walker209 N.E.2d 68 (N.Y. 1965) (which is more properly cited as

Longines-Wittnauer Watch Co. v. Barnes & Reinecke).lri¢ach is inapposite.
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In Reiner defendant Schwaremtered armployment contrach New York with a New
York corporation to be a salesman for the company in New EngB6RIN.E.2dat 551-52.He
was then employed by the company for more foan years.ld. at 552. Schwartz wasater
sued by the New York ecporation, and the Newofk Court of Appealsiltimately found
personal jusdictionproper. Id. at554. Reinet howeverjs inappositdoecause the facts there
amply supportea finding of an ongoing contractual relationship: After responding to an
advertisement, Schwartz catweNew York, signed the contraict New York, and workedor
the New York company fdour years.There are no like facts here.

In Longines-Witthauer Watch Ceéhe New York Gourt of Appeals foungersonal
jurisdictionin New York proper oveanlllinois company. It noted thahe companytransacted
business” by “shipping substantial quantities of its products into [New Yodk]dt81, thatthe
defective hammer that was the subjecthef suit was one of those produddts, andthat“the
cause of action asserted [was] clearly one ‘arising it purposeful activities engaged in by
the appellant in [New York] in connection with the sale of its products in the New YaKetyia
id. at 82 Again, there are no similar facts here.

In sum, considerinthe totality of the circumstancdsgtomhas failed maga prima
facie showing ofspecificpersonal jurisdiction over Hoosier Park.

CONCLUSION

For the reasons above, the Court gréfussier Parls motion to dsmissfor lack of

personal jurisdiction.The Qerk of the Court isespectfully directed to terminatiee motion

pending at Dkt. 13.
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SO ORDERED.

aul A. Engelmay
United States District Judge

Dated: October 27, 2017
New York, New York
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