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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
ROBERT RODRIGUEZ, et al.

Plaintiffs,

V- : 17-CV-4344(IMF)

BEN CARSON, in his officiatapacity as Secretary of MEMORANDUM OPINION
Housing and Urban Developmeet al., : AND ORDER

Defendants.
______________________________________________________________________ X

JESSE M. FURMANUNnited State®istrict Judge:

In County of Suffolk v. Sebeljl805 F.3d 135 (2d Cir. 2010), the Second Circuit kel
the Constitution’s Appropriations Claulsits the relief available in an equitable action for
reimbursement of funds from the federal Treasuryparticular, the Court held that a plaintiff is
limited to reimbursement from the specific appropriation that authorized the origpeaiditure
and may not recover when the original appropriation keas'ttawfully distributed— and
therefore exhausted Id. at 138. The question presented here,afrigst impressionis
whetherthatholdingextends to claims for reimbursemeliviectedat appropriated funds that
have been contractually obligatexdthird partiesbut not yet disbursed. For the reasons that
follow, the Court holds thaounty of Suffolkoes not extend that faAccordingly, andbecause
Defendants’ reliance oGounty of Suffolkvas theirsole ground foresistingan injunctionin this
casethe Court orders Defendants to reimburse Plaintiffs out of existing appropuatésd f

notwithstanding the fact that they have already been contractually obligated.
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BACKGROUND

The Court presumes substantial familiarity with the background of this case, s/t |
forth in more detail inits Opinion and Order entered March 29, 20E&driguez v. CarsqQrd77
F. Supp. 3d 401 (S.D.N.Y. 201@)Rodriguez’l). Put briefly, tenantsvho receive housing
assistance pursuant to Section 8hef tUnited States Housing Act of 19@Housing Act”),
brought this suiairguing thaDefendantUnited States Department of Housing and Urban
Developmerns (“HUD”) interpretation of one provision of that Act had been requiring them to
pay more in rent thate statute prescribed’he Court agreedand grantetivo Plaintiff's—
Robert Rodriguez and Jovanny Pichardo (“Plaintiffs”a-declaratory judgment that effect.
SeeRodriguez | 377 F. Supp. 3d at 41Dnremand HUD revised the relevafdrmula but
appliedthe new formulanly prospectively —meaning, at least as to Plaintiffs, that no
reimbursements for overpayments prior to July 1, 2019, would be forthco®asECF No.
108;ECFNo. 119, at 8 n.3. Plaintiffs then sougfjtunctive elief directing HUD to reimburse
them for those past overpaymen&eeECF No. 113. (As discussed below, conventional
damages arenavailable because the case was brought undédtneistrative Procedure Act,
which waives the United States’ sovereignmunityonly as to actions against federal agencies
and officers “seeking relief other than money dam&ggd4J.S.C. § 702.)

Significantly,Defendants’ “sole basis for opposing the requested relief” washthat
Second Circuit’s decision i@ounty of Sfiolk forbade it. Rodriguez v. Carsoff Rodriguez I),
No. 17-CV-4344 (JMF), 2019 WL 3296961, at *1 (S.D.N.Y. July 22, 20$8¥ECF No. 119
In a Memorandum Opinion and Order entered on July 22, 2019, theagoeedvyith
Defendantsasto most, but not all, of the disputed funds, holding @@inty of Suffolk

foreclosed relief with respect to any overpayments maésaal Y ears2011-2018&ecause



HUD had exhausted the relevant appropriatiddse Rodriguez,|IP019 WL 329696 1at *2.
Because it was not clear that the same was tra# foinds relating to Fiscal Year 2019,
however, the Court reserved decision on Plaintiffs’ remaining clalichst*2-3. The ecord,
now supplemented by the parties with additional undisputed fadisates that HUD has
disbursed approximately $11.8 billion of the relevant $20 billion appropriation for Fiseal Y
2019. CompareECF No. 120 (“Fontanez Decl.”) wjth ECF No. 125 (“Durham Decl.”) T 3.
The remaining funds have been obligated, but not yet disbuBaaDurham Decl. § 3.
DISCUSSION

The Administrative Procedure ACtAPA”) waives the United States’ sovereign
immunity as to actions against federal agencies and officers “seeking reliethathenoney
damages.”5 U.S.C. § 702. As the Supreme Court has explained, howgjres fact that a
judicial remedy may require one party to pay money to another is not a sufficiot tea
characterize the refi@as money damagesBowen v. Massachuset?#87 U.S. 879, 893 (1988)
(internal quotation marks omitted)nsteadpecausehe APA authorizes suits against the United
States fofthe recovery ofpecific propertyor monies’ id. at 893(emphasis added plaintiff
can recover money pursuant to the APA if that maséthe very thing to which he was
entitled” id. at 895 (internal quotation marks omitted). Thus, for exantipieAPA waives
sovereign immunityas toa plaintiff’'s claim forreimbursementf “funds to which a statute
allegedly entitles it,but not as to the same plaintiff’'s claim fanoney in compensation for the
losses, whatever they may be, thigtwill suffer or has suffered by virtue of the withholding of
those funds.”ld. at 901 (internal quotation marks omitted).

In County of Suffolkthe Second Circuéppliedthese principles in the context of a

lawsuit that, like this one, sought an injunction directing reimbursement of fundsdi tbi



plaintiff claimed a statutory entiment. The Second Circuit explaingfirst, thatSection 702
“only functions as an effective waiver of the governmestvereign immunity to the extent that
plaintiffs seek to forcfthe government] to return propeity- that is, a specifices County of
Suffolk 605 F.3dat 140-41. Noting that the Appropriations Clause provides that “[n]Jo Money
shall be drawn from the Treasury, but in Consequence of Appropriations made byJLaw,
Const. art. I, 8 9, cl. 7, meaning that “no money can be paid out of the Treasury unless it has
been appropriated by an act of Congress,” the Second Circuit heldrlatsés challenging an
agencys expenditure of funds, thesat issue is identified by reference to the congressional
appropriation that authorized the agency’s challenged expenditQouity of Suffolk605 F.3d
at 141 (internal quotation marks omittedjTo seek funds from another soufcine court
explained, “is taseek compensation rather than specific property the plaintiff aims to
recover,” and would therefore “falljutside the scofief Section 702’s waiver of sovereign
immunity. Id. Therefore, in an APA actidffw]here .. . the congressional appropriations
relating to the funds soughy Iprivate litigants have been lawfully distributed and therefore
exhausted— by a federal agency, courts lack authority to grant effectual relief in thextohte
an Article Ill case or controversy.Id. at 138.

Applying County of Suffolko the undiputed facts of this case, the Court previounsid
that Plaintiffs could not obtain reimbursement for their overpaymeiisoal Years 2012018
because the relevant appropriations for those years haveXeamsted Rodriguez 12019 WL
3296961, at *2. The Court noted, however, thatule of County of Suffolknaynot extend (as
the D.C. Circuit’s similar rul@ppears to extend) to appropriated funds that the agency has

obligated but not yet disbursedseeRodriguez 1) 2019 WL 3296961, at *giting City of



Houston v. Dep’t of Hous. & Urban DeR24 F.3d 1421, 1426-27 (D.C. Cir. 1994)Yhat

guestion is now squarely presented becéusaindisputedhatthe appropriated funds from

which Plaintiffs could be reimbursed fibreir Fiscal Year2019 overpayments have been fully
obligated, but not yet fully disbursed. Defendants contendbiaity of Suffolbrecludes relief

not only from disbursed funds, but also from obligated fur®eECF No. 124 (“Defs.” Suppl.
Mem.”), at 24. In thealternative, they contend that, given the principles underlying the Second
Circuit's decision, the distinctiobetween obligated and disbursed funds should make no
differenceto the analysisSee id. The Court disagrees on both scores.

First, County of Suffolkloes not, by its terms, extend to funds that have been obligated
but not yet disbursedDefendantsarguethat theCounty of Suffolkourt recognized and adopted
“two independent grounds” upon whi€lity of Houstofs holding restedDefs. Suppl. Mem. 3
(quotingCounty of Suffolk605 F.3d at 142), “one of which was that HUD heahtractually
obligated the applicableappropriation from Congress,id. (quotingCity of Houston24 F.3d
at 1427). But a quick glance @bunty of Suffolkebunks that claim. Of courggity of Houston
recognized that the funds at issue there had been contractually obligated this Court’s
order directing supplemental briefing on this question). But the “two independent grthetds”
the County of Suffolkourt recognized were that before the plaintiff had brought s@itynof

Houston “two eventghad]occurred: (1) HUD awarded the funds at issue to other grant

1 On closer inspection, it is not, in fact, even clear that the D.C. Circug tbbgated
funds the same as disbursed fundsPdpulation Institute v. McPherspidd7 F.2d 1062 (D.C.
Cir. 1986) — whichCity of Houstortited favorablysee24 F.3d at 1426-27 -the court held
that a plaintiff's claim for injunctive relief remained viable (and satisfiedrteparableharm
requirement) precisely because, “[a]lthough the government dllidhated[the] funds to other
organizations, as yet no money ha[d] bdestursed’ Population Inst. 797 F.2d at 1081The
Court need not delve more deeply into D.C. Circuit law, however, giveit fedtound to
follow Second Circuit law.



recipients, thereby exhausting the relevant FY 1986 appropriation; and (2) the FY 1986
appropriation authorizing the grants expired and therefore ldp&ainty of Suffolk605 F.3d

at 141. The Second Circuit explained that these two events precludedoetiatise the
Appropriations Clause prevents additional fufrdsn being paid out of the Treasutyld. at 142
(emphasis addedNeither of those two “independent grounds,” however, involved the mere
obligationof appropriated funds.

Defendants are wrong, meanwhile, to place the weight they do on the Second Circuit’s
statement that it would “followCity of Houston Defs.” Suppl. Mem. 33ee County of Suffqglk
605 F.3d at 142The Second Circuit stated its holding clearly: that becausad¢bat‘issué in
a reimbursement suit is the appropriation that authorized the challenged exgeildiat 141,
where those appropriations havweeén lawfully distributed— and therefore exhausted by a
federal agency, courts lack authority to grant effectual relief in the coritartArticle 11l case
or controversy,’id. at138 Indeed, the Second Circuit made clear thaanslysisturned] on
the fact that . . [the agency] had exhausted” the appropriatainssueid. at 142, and even took
care to notehat its holding wasrio broader than the facts of the case bdigré id. at 142 n.9.
Given that, the Court does not read the Second Circuit’s statement that it vadhold™iCity of
Houstonto incorporate any moi& City of Houstorthan wasecessg to support the holding in
County of Suffolk And because, i€ounty of Suffolkthe Second Circuit confronted a record
indicatingthe relevant funds had been “expesdi[’ id. at 141, the Court does not re@dunty
of Suffolkto decide this case, whettee funds have not been expende&keeCounty of Nassau v.
Leavitt No. 07€CV-816 (JS), 2009 WL 10703093, at *1 (E.D.N.Y. Mar. 31, 2009) (addressing
the contention that the plaintiff's claims were moo¢tause the grant monies for the [relevant]

fiscal yeardhad] already been paid outgff’d sub nom. County of Suffol05 F.3d 135.



Second, the Court is unpersuaded by Defendants’ d@rie¢hat even ifCounty of
Suffolkdoes not extentb obligated (but undisbursed) funds by its own terms, its logic should
yield the same result as a matter of first impression. Defs.” Suppl. MémD&fendantargue
that “[tlhe analysis ifCounty of Suffolkentered on whether the cbaould grant ‘effectual
relief” and that,because “the d@ssuereswas disbursed and thus no longer available, the
plaintiffs’ claims were moot.” Defs.” Suppl. Mem. 3 (citation omitted) (quoG@aginty of
Suffolk 605 F.3d at 144)But that holdingturned on a straightforward application of the
Appropriations Clause. That is, where funds have been expended, “federal courts are without
authority to provide monetary relief because the Appropriations Clause prevatitmatflinds
from being paid outfathe Treasury.”605 F.3d at 14%nternal quotation marks omittedY hat
limitation does not apply where, as here, Congress has appropriated funds and those funds are
still around; to comply with a court order requiring those funds to be used for reimbursement, no
other money would need to bdrawnfrom the Treasury U.S. Const. art. I, 89, cl. 7
(emphasis added)in other words, theris a crucialdifference between obligated and disbursed
funds as far as the Appropriations Clause is concerbd.Appropriations Clause is“
restriction upon thdisbursingauthorityof the Executive departmehtvhich “means simply
that no money can lgaid outof the Treasury unless it has been appropriated by an act of
Congress.”Cincinnati Soap Co. v. United Stat@)1 U.S. 308, 321 (193@mphases added).

The fact that HUD may have incurred liabilities in a legal or accounting setise tefrm may

have significant consequencé@xludingas a matter of contract or statutory Jdwt those
consequencedo not implicate thédppropriations ClauseSeeReeside v. Walkeb2 US. (11

How.) 272, 291 (1850) (explaining that the Clause prohibits unauthorized disbursements even

where a “judgment of indebtedness™éntered on the books of the Treasury Department,”



leaving thecreditor”as far from having a claim on the Secretaryto pay”as beforahe
accounting entry was magdeee alsdffice of Pers. Mgmt. v. Richmagmb6 U.S. 414, 425
(1990) (discussingeesidg Put differently, funds that remain in the Governmept'ssession
are not “unavailableas a source of specific relief as far as the Appropriations Clause and
County of Suffollareconcerned. Other legal or equitable rights may attach to such funds, but
that is hardly exceptional when it comes to disputed properéyd-Defendants have not cited
such considerations for denying Plaintiffs relief from the funds that draailable.
CONCLUSION

In short, neither the Appropriations Clause Gounty of Suffolkpeaks to the question
of whether Plaintiffs here are engitl to reimbursement from the Fiscal Year 2019 fuhdsare
not yet expended. There may well be other legal or equitable arguments that wowyld justif
denying reimbursement to a plaintiff where, as here, funds havecbe&actually obligatetly
a federal agencyCiritically, however, Defendants make no such arguments — and, thus, have
forfeitedthem. See, e.gRoberts v. Bennaceus58 F. App’x 611, 616 (2d Cir. 2016TA]
party may forfeit a right or defense by actively litigating other issues and rgr e
opportunity to litigate that right or defen§e McCoy v. Dave & Buster’s, IndNo. 15CV-0465
(JFB), 2018 WL 550637, at *4 n.5 (E.D.N.Y. Jan. 24, 2018) (holdvaga party’sfailure to
raise an issue in an opposition bredives the issye Put simply Defendants put all their eggs
in theCounty of Suffolland Appropriations Clause baskate Rodriguez |R019 WL 3296961,
at *1; seeECF No. 119; Defs’ Suppl Mem., arfdy the reasons stated above, that basket does
not suffice for purposes of undisbursed Fiscal Year 2019 funds. Accordingly, the Court
concludeghat Plaintiffs are entitled to an injunction directing reimbursement for theirl Fisca

Year 2019 overpayments — that is, their overpayments from October 1, 2018 through June 30,



2019 (after which the new formula took effect). Plaintiffs’ undisputed evidence shatvs
during that nine-month period, Plaintiff Rodriguez overpaid by $800 per month, wiite:ifP|
Pichardo overpaid by $886 in October 2018 and $989 per month ther&de&CF No. 112-5.
The Court will enjoin Defendants to reimburse Plaintiffs accordingly.

For the foregoing reasons, and to the extent set forth above, Plaintiffs’ moteon for
permanent injunction is GRANTEDBY separate Ordethe Court will enjoirDefendantgo
remit $7200 to Plaintiff Rodriguez and $8798 to Plaintiff Pichavitbin 30 daysof the date of

this Memorandum Opinion and Order.

SO ORDERED. é) 2 ;
Dated: August 14, 2019

New York, New York JESSEW, FURMAN
nited Sates District Judge



