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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

OMAR MINUS,

Plaintiff,
17-CV-4623(JMF)
_V_
OPINIONAND ORDER

SERGEANT BRIDGET SPILLANE, SHIELD NO. 880 :
OFFICER BRIAN BENVENUTO, SHIELD NO. 23866
OFFICER JOSEPH TENNARIELLO, SHIELD NO.
12821,

Defendants

JESSE M. FURMANUNnited States District Judge:

Plaintiff OscarMinus, proceedingvithout counsel, bringsuit againstseveralofficers
from theNew York City PoliceDepartmen{*N YPD") relatingto an April 29, 2015 trafficstop
and subsequentrest. SeeECFNo. 47(“SAC”), at4-6; ECFNo. 54 (“Answer), 11 6, 8.
Minus’s pleadings do ndist specific causeof action, but — vey liberally construed —Hey
canberead to bing claims,unde federallaw, for falsearrest,mdicious prosecution, urdwful
searchof his vehicle,andanunlawful strip searchand, undestatelaw, forfalse arrest
maliciousprosecution, and assault. Defendam® move, pursuanio Rule 56 othe Federal
Rulesof Civil Procedure, fosummaryjudgment.See ECFNo. 71-15 (Mem.”). Forthe
reasonghatfollow, their motion iggranted in part and denied in pahd d butoneof Minus’s
claims— his unlawful stripsearchclaim — ae dismissed.

BACKGROUND
In accordance witltheir obligationsunderthis Court’s Local Rules Defendantserved

Minuswith aLocal Civil Rule 56.2 nate advisinghim “of the natureof a Rule 56 motion and

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2017cv04623/476334/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2017cv04623/476334/76/
https://dockets.justia.com/

his burden in responding to it.Rapillo v. CitiMortgage, In¢.No. 15CV-5976 KAM) (RML),
2018 WL 1175127, ab (E.D.N.Y. Mar. 5, 2018]citation omitted). Among@therthings, the
noticecautioned Minughathis failureto repondto Defendantsinotion“with affidavits or
documenary evidencecontradictingthe materiafactsasertedby” Defendantgould resulin
dismissal ohis claimsand gjudgmenin Defendants’ favorcf. Vital v. Interfaith Med. Ctr., 168
F.3d 615 (2d Cir. 1999and referenced hiseed to complywith “Local Civil Rule 56.1,” which
requiresa party opposng summaryudgmento respond to Defendantstatemenbdf undisputed
material factsseeECF No. 71-16 (“56.2 Notice;'see generajl Local Civil Rule 56.1.
NeverthelessMinus’s sole submission in opposition to Defendants’ motioasa twopage
documentommentingon each otheexhibits submitted in suppodf Defendants’ motion See
ECFNo. 73 (‘Opp’n”). Accordingly, and becauséinusfails to “specificallycontrovert[]” any
of thefactssetforth in Defendantsstatement otindisputednaerial facts seeECFNo. 71-14
(“56.1 Statemen); thos factsare deemeddnitted, seeLocal Civil Rule 56.1¢).
Theundisputed evidencshowsthat, “atapproximatelyl:50 A.M.” on April 29, 2015,
Minus “wasoperating anotorvehicleon apublic highwayin violation oftherestrictions
applicable tdhis] restricteduse driverlicense. 56.1 Statemerf{{3-4. Secifically, after
observinghat Minuswasdriving “without [his] headlightson,” ECFNo. 71-3, aD000001,
DefendantSergeanBridget Spillanestopped Nhus’s car, observedhis restrictedicense ard
arrestechim, see56.1 Statemerfff 35. Minus’svehicle wassearchedard Minus — who vasa
“known drugdealer,”"ECFNo. 71-4, aD000018— wastakento a police stationsee56.1
Statemen{]] 67. There, athedirection of Lieutenant lan Rule, Defend&itPD officers
Brian Benvenuto rad Joseph Tennarielldrip-searchedinus beforeplacinghim into aholding

cell with otherprisoners See 56.1 Statemerf{f 67, 11-13. Hk vehiclewastaken into custody



and ‘vouchered for safekeeping in [relation] to [the] arfe®CF No. 71-7, at DOO003%ge
alsoECF No. 71-4, at D000018 (indicating that an “inventory search of [Mshughiclé
followed the strip search)Later that dayMinus was arraigned oane count of License
Restriction Violatiori and released56.1 Statemerff 14. The chrge was dismissed
approximately ten months lateid.
LEGAL STANDARDS

Summary judgment is appropriate where the admissible evidence and thegseadin
demonstraténo genuine dispute as to any material fact and the movant is entitled to judgment as
amatter of law’. Fed. R. Civ. P. 56(akee als@Johnson v. Killian680 F.3d 234, 236 (2d Cir.
2012) (per curiam). A dispute over an issue of material fact qualifies angéiftine evidence
is such that a reasonable jury could return a verdict for the nonmoving parngerson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (198&¢cord Roe v. City of Waterbyry42 F.3d 31, 35
(2d Cir. 2008). The moving party bears the initial burden of demonstrating the absence of a
genuine issue of material fackee Celotex Corp. v. Catre#g77 U.S. 317, 325 (1986)In"
moving for summary judgment against a party who will bear the ultimate burdemodfgptrial,
the movant’s burden will be satisfied if he can point to an absence of evidence to support an
essetial element of the nonmoving parsytlaim” Goenaga v. March of Dimes Birth Defects
Found, 51 F.3d 14, 18 (2d Cir. 1995) (citi@elotex 477 U.S. at 322-23gccordPepsiCo, Inc.
v. CocaCola Co, 315 F.3d 101, 105 (2d Cir. 2002) (per curiam).

In ruling on a motion for summary judgment, all evidence must be viewnede' light
most favorable to the non-moving part@Verton v. N.Y. State Div. of Military & Naval Affairs
373 F.3d 83, 89 (2d Cir. 2004), and the court mregdlve all ambiguities ardgtaw all

permissible factual inferences in favor of the party against whom summamggatg sought,”



Sec. Ins. Co. of Hartford v. Old Dominion Freight Line, JI3@1 F.3d 77, 83 (2d Cir. 2004). To
defeat a motion for summary judgment, however, the non-moving party must advance more than
a“scintilla of evidencé,Anderson477 U.S. at 252, and demonstrate more tisamté
metaphysical doubt as to the material fad#atsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 586 (1986). The non-moving party “cannot defeat the motion by relying on the
allegations in [its] pleading or on conclusory statements, or on mere asserti@fSdhuaits
supporting the motion are not crediblezottlieb v. Cty. of Orange34 F.3d 511, 518 (2d Cir.
1996) (citation omitted). Affidavits submitted in support of, or opposition to, summary judgment
must be based on personal knowledge, must “set forth such facts as would be admissible
evidenc€, and must showthat the affiant is competent to testify to the matters stated tterein.
Patterson v. Cty. of Oneid875 F.3d 206, 219 (2d Cir. 2004) (quoting Fed. R. Civ. P. 56(e)).
Finally, it is well established that courts must digpecial solicitud&to pro selitigants
in connection with motions for summarydgment. Tracy v. Freshwater623 F.3d 90, 101 (2d
Cir. 2010). Thus, pro separtys papers opposing summary judgment are to be read liberally
and interpreted to “raise the strongest arguments that they suggest.&.g Clinton v.
Oppenheimer & C9.824 F. Supp. 2d 476, 481 (S.D.N.Y. 2011). This special solicitude is not
unlimited, however, and does notlieve a plaintiff of his or her “duty to meet the
requirements necessary to defeat a motion for summary judgnidemgénserv. Epic/Sony
Records 351 F.3d 46, 50 (2d Cir. 2003) (internal quotation mark omitted). Nor is the “duty to
liberally construe a plaintif [opposition] . . . the equivalent of a duty toweite it.”
Geldzahler v. N.Y. Med. Cqlb63 F. Supp. 2d 379, 387 (S.D.N.Y. 2009) (quoBrigoore’s

Federal Practice § 12.34[1][b], at 12-@ibternal quotation marks omitted).



DISCUSSION

Applying theforegoingstandards here, the Court conclutted Defendants arentitled
to judgment as a matter of law on altlomeof Minus’s claims Put simply,Defendants
demonstratéheabsence of evidence to support an essential eldoresdich of thoselaims.

And in response, Minus submits no admissible evidence at all.

First, theundisputed evidence shows that Defendant SpibarestedViinus only after
observinghathe“was operating a motor vehicle on a public highway in violation of the
restrictions applicable to [his] restricted use driver licén&6.1 Statement § 3. Based on that
record,no reasonakel jury could conclude that Defendant Spillane lacked probable cause to
arrest himat a minimumfor violation of New York’s Vehicle and Traffic Law 8§ 509(3), which
prohibits persons from “operat[ing] any motor vehicle in violation of any rastricbntained
on, or applicable to, the permit or licensd.hat is fatal to Minus false arrestind malicious
prosecutiorclaims See, e.gJenkins v. City of New York78 F.3d 76, 84 (2d Cir. 2007)
(reaffirming that both state and federal false arrest clegéasire, among other things, a showing
“that the [challenged] arrest was not priviledéuhkt is], not based on probable caugeitation
omitted); e.g., Rohman v. New York City Transit AuBi5 F.3d 208, 215 (2d Cir. 2000) (noting
that a plaintiff must prove théthe defendant lacked probable cause to believe the proceeding
could succe€dn order to sustain a claim of malicious prosecution under state or federal law)

Minus’s unlawful vehicle search claiatso faik. It is well established thafw]hen a
person is arrested in a place other than his home, the arresting officerspoagdnthe personal
effects that are with him at the time to ensure the safety of those effects oote remsances
from the ared. United States v. Pere®86 F.2d 633, 643 (2d Cir. 1993) (internal quotation

marks omitted).“After such an arrest and seizure, an inventory search of the property seized is



justified by the government’s interests in averting any danger the prapigiy pose, in
protecting the property from unauthorized interference, and in protectirfgags@hst claims of
theft or negligent treatment of the propertyd. at 644. Such aearcH'is lawful as long as it is
conducted in good faith pursuant to standardized criteria . . . or established roOtime.dn v.
City of New YorkNo. 13€V-4771 (NGG) (SJB), 2018 WL 1701930, at *15 (E.D.N.Y. Mar. 31,
2018) (quotingJnited States v. ThompsdB F.3d 62, 65 (2d Cir. 1994) (internal quotation
marks omited)). Procedure No. 218-13 of the NYPD Patrol Guide — of which the Court can
and does take judicial noticege Williams v. City of New York21 F. Supp. 3d 354, 369 n.16
(S.D.N.Y. 2015) —provides standardized criteria for the search of seized velselese.q.

United States v. Cangel67 F. Supp. 3d 584, 596 n.9 (S.D.N.Y. 2016), and Minus points to no
evidence that the search of his car violated those procedures. Where, as leeis’nimer
showing that the policey¥ho may have beéifiollowing standardized procedures, acted in bad
faith or for the sole purpose of investigation,”measonable jurgouldfind thatMinus’s vehicle
wasnot the proper subject of an inventory sear€ulorado v. Berting479 U.S. 367, 372

(1987). Accordingly, the clan must beand is dismissed.

Next, Minus’s state lawassault clainfails as a matter of lawecause he did not submit a
timely notice of claim as required under state taviile his claim with the statute of limitations
period. Section 50of New YorKs GeneralMunicipal Law, whichgovernsstate law tort claims
“against municipalities [and their] officers, agents or employees whose c¢azdised the
alleged injury,” provided®y reference t&ection 56e that a“plaintiff must file a notice of claim
prior to commencement of an action against a municipality, and must serve the nolade of
within 90 days after the claim ariseésyen if he brings the claim in the coxttef “a federal civil

rights actior. Warner v. Vill. of Goshen Police Dep256 F. Supp. 2d 171, 174-45 (S.D.N.Y.



2003)(internal quotation marks omitted)n addition, the applicable statute of limitations
period under [Section 5Q1)(c) for such ations] isone year and ninety days after the happening
of the event on which the claim is basett” at 175. This action was initially brought on June
19, 2017 seeECF No. 1 — more thatwo yearsafterMinus’s April 29, 2015 arressee, e.g.
Warner, 256 F. Supp. 2d. at 175 (noting that plaintiff filed his action two and a half years after
his encounter with the policeBecause there %0 evidencehat Minus filed a timely notice of
claim as to arassault claimnoevidencehathehas any dlid defense to his failure to timely
notice, and n@vidence thahe sought permission to fil&a late notice of claim . . . [from] an
appropriate state supreme court or county court,” Mifieigs"to raise a genuine issue of material
fact as to why histate law claims should not be dismissed for failure to comply with the notice
of claim provision. . . and the statute of limitations provisiorid.

And finally, to the extent thatlinus’s submissions to the Court could be construed to
raise severatlaims that are not evidem his Complaint — including adenial of fair trial
claim, a perjury claiman unlawful stoglaim,and aMirandaclaim, seg e.g, ECF No. 58 letter
submitted in advance df¢ initial pretrial conferencassering claims against Defendant
Spillane for “writ[ing] a[] false instrument, and [p]erjury”); Mem. 10 (iqextingsuch
statement$o raise d denial of fair trial claim); Opp'n 11 2, 8 (asserting that Defenddtitsled
to show’reasons thatlinus was“pulled over” or that he had voluntarily waived hsranda
rights); ECF No. 74at 10(interpreting such statements to raise Hemlawful stop and
purportedMiranda claims’) — these claims do not survive. For one thing, the Court could
disregard thee claims See¢ e.g, Am. Hotel Int'| Grp., Inc. v. OneBeacon Ins. (&l1 F. Supp.
2d 373, 375 (S.D.N.Y. 2009) (noting thdastrict courts aréfree to disregard argument raised

for the first time in reply papers, especially on a motion for summary judgmefitd, 374 F.



App'x 71 (2d Cir. 2010). For another, they too fasl a matter of lawFirst, the right to a fair
trial violation claimbased on purportedfabricated gidernce fails because there are no faots
support a finding that Defendant Spillamstatements, written or otherwise, were falSee,

e.g, Ricciuti v. N.Y.C. Transit Authl24 F.3d 123, 130 (2d Cir. 1997) (noting the relevant
inquiry is whether “a reasonable jury could find, based on the evidence, that defendants
conspir[ed] to fabricate and forward to prosecutors a krfalge confession'{(emphasis addeq)
Secondthe perjury claim fails becaustnere is no private right of action for perjury under New
York law.” Carvel v. RossNo. 09CV-0722 (LAK) (JCF), 2011 WL 856283, at *11 (S.D.N.Y.
Feb. 16, 2011jinternal quotation marks and citation omitta@port and recommendation
adopted No. 09CV-0722 (LAK), 2011 WL 867568 (S.D.N.Y. Mar. 11, 2011). Thitg
unlawful stop claim fails because the undisputed evidence ghawdinus was drivingon a
public highwayat nighttimewithout his headlights on, in violation sfate law.SeeN.Y. Veh.

& Traf. Law § 375(2)(a)(1). And finally, th®lirandaclaim fails because there is no evidence
suggesting that any allegedlgoerced statement [was] used agdiMihus. Deshawn E. by
Charlotte E. v. Safjrl56 F.3d 340, 346 (2d Cir. 1998) (holding that an offscdgilure to

inform plaintiffs of their Miranda] rights. . . does not, without more, result in § 1983 liability”
becauséwarnings are only a procedural safagd designed to protect a person’s right against
seltincriminatior? (citing New York v. Quarlegl67 U.S. 649, 654 (1984)

By contrast, Minuss unlawful strip search claicannot be dismissed on the current
record. Citing Hartline v. Gallg 546 F.3d 95 (2€ir. 2008), which held thahe police cannot
conduct a strip search of a misdemeanor arrestee at a police station abgieitaiiztd
reasonable suspicion that the arrestee might be concealing a weapon or corirefesuudnts

arguefirst thatOfficers Benvenuto andennariellohad such an individualizedasonable



suspicion.SeeMem. 16-18. At bottom, however, the sgeofferedbasis for that suspicion
appears to be that Minus wasown” by Lieutenant Rule to be“arug dealef. Id. at 18! But
Defendants cite, and the Court has found, no authsujgesting that a strip search would be
justified underHartline based on that meager a showil@f. Hartline, 546 F.3d at 101-02
(holdingthatarrest foramisdemeanor drug offenday itself, does nosatisfy the reasonable
suspicion requiremehtEllsworth v. Wachtel11-CV-0381 (LEK) (CFH), 2013 WL 140342, at
*5-7 (N.D.N.Y. 2013) (holding that individualized reasonable suspicion did not exist where the
plaintiff had been arrested on a misdemeanor drug offenseamish the presence of narcotics at
the time of her arrestgims v. Farrelly10-CV-4765 (ER), 2013 WL 3972460, at *8 (S.D.N.Y.
2013) (holding, in the felony arrest contetkiatindividualized reasonable suspicion was absent
where astrip searchwas conductedue ‘generallyto the narcotics nature of the incident, the
easy concealabilitgf crack cocaine, and tlegiminal history of many of the subjett§nternal
guotation marks and citation omitted)h the alternative, Defendants argue that Officers
Benvenuto andennarielloare entitled to qualified immunity becausa|owing Florence v.

Board of Chosen Freeholders of County of Burling&ast U.S. 318 (2012yistrict courtsn

! Defendants also citdat Minus was ondil pending trial for a drug offense at the time,

was driving late at night and failed to proviaey means of verifying his claim that he was
coming from work, an¢had an‘extensivé history of drug convictions. Mem. 17. It is doubtful
that these facts, even taken togetheould have led a reasonable officer in [Officers
Benvenuto’sandTennariellds] position tosuspect that [Minus] was illicitly concealing drugs on
[his] person.” Hartline, 546 F.3d at 101And in any event, Defendants point to no evidence in
the record that OfficeBenvenuto and ennariellowere aware of these facts at the time that they
conducted the strip searcBee, e.gPhaneuf v. Fraikin448 F.3d 591, 597 (2d Cir. 2006)
(holding that, in relewing the proprety of a seargha court may consider “only those facts

known to[the law enforcemdrofficials] prior to the search” (citing cases)).



this Circuithave disagreedith respect to whether individualized reasonable suspicion is
required to justify a strip search at a police station. But Defendants grgwabstateliedegree
to which the law is unsettledsee, e.gFate v. Charles24 F. Supp. 3d 337, 344-52 (S.D.N.Y.
2014). And, in any evengven ifFlorencecould be read tapply in the police station setting, it
would be of no help to Officers Benvenuto drehnarielloon the present recoes there is no
evidence that theconducted the search pursuant to a general policy of conducting strip searches
before putting misdemeanor arrestees in a holding cell with other pris@es=se.gid. at 351-
52 (explaining thatFlorencedoes not apply tdiscretionarystrip searches).
CONCLUSION

For the foregoing reasor3efendantsmotion for summary judgmerns GRANTEDIN
part and DENIED in part, arall of Minus’s claims— except his unlawful strip search claim
against Officer8envenuto andennariello— are DISMISSEDN their entirety

In particular, Plaintifis claim for unlawful search of his persoray proceed.In light of
thethe need for trial to resolubat clam, the Court exercises its discretion under Title 28,
United States Code, Section 1915(e)(1), and will seek to obtain pro bono counsel for Plaintiff
See Cooper v. A. Sargenti C877 F.2d 170, 174 (2d Cir. 1989). Further, the Court believes —
in light of this ruling, the possibility that Plaintiff will obtain counsel in short orded the
likelihood thatanydamages on the unlawful search claim wdiklely be small— that the
parties should attempt to settle the case without the need forftddahat endby separate Order
to be entered today, the Court is referring the case to the assigned Meadistige (the
HonorableDebra C. Freemaror settlement purposedlo later than the earlier of one week
after pro bono counsel entersa notice of appearance or January 10, 2020, the parties shall

contact the Chambers of Magistrate JuBggemarto schedule a settlement conference as soon

10



as possibleln the event that the case does not settle, the Court will issue a furthem@nder
respect to the timing and procedures leadipgo trial.

The Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from this
Memorandum Opinion and Order would not be taken in good faith andjritfasma pauperis
status is deniedSeeCoppedge v. United Staied69 U.S. 438, 444-45 (1962).

The Clerk of Court is directed to mail a copy of this Memorandum Opinion and Order to
Minus, to terminate ECF No. 71, andtéominate Spillane as a Defendant

SO ORDERED. é) E ;‘

Dated:December 3, 2019
New York, New York ESSE M~FURMAN
ited States District Judge
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