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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

GANGA BHAVANI MANTENA,
17cv5142
Plaintiff,
OPINION & ORDER

-against-
MARK J. HAZUDA, Director of the United States:
Citizenshipnd Immigration Services’ Nebraska :
Services Centeet al, ;

Defendants.

WILLIAM H. PAULEY I, Senior United States District Judge:

The Department of Homeland Security (“DHS”), United StatezeZiship and
Immigration Services (“USCIS”), Mark J. Hazuda, and KrestZrandall (collectively, the
“Government”) move to dismiss Ganga Bhavani Mantena’s actiargbrainder the
Administrative Procedures Act (“APA”) to set aside various adatthos of Mantena’s
immigration applications. For the following reasons, the Govert'snamtion is denied.

BACKGROUND

The allegations set forth inthe Complaint are presumed truki® motion.
Mantena is an employer-sponsored Indian immigrant seeking petmmasetence in the United
States. (Second Am. Compl., ECF No. 67 (“SAC”) 1 4, &t 3here are three steps to
achieving permanent residency for employer-sponsored imnsgedirgady in the United States:
(1) the Department of Labor must issue an alien labor certdicédi the immigrant's employer

(“Labor Certification”); (2) USCIS must approve the employen'snigrant visa petition, filed

1The Second Amended Complaint contains non-consecutive and repeating pagéstaich, this Court cites to
both the paragraph number and PDF page number.
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via Form 1-140 (an “Immigrant Petition”); and (3) the immidranust obtain approval of a Form
I-485 application for adjustment of status (an “Application to AdjastuS”). Mantena v.
Johnson, 809 F.3d 721, 724-25 (2d Cir. 2015). Upon completion of these steps, the alien
becomes a lawful permanent resident and receives a green card. Johnson, 809 F.3d at 725. But
“[t]he final step cannot take place until a permanent residesayisiavailable for the
immigrant.” Johnson, 809 F.3d at 725. Availdpis limited, so immigrants often wait years,
and an immigrant’s “place in line is set by the date that her aliendabification was granted:
her ‘priority date.”” Johnson, 809 F.3d at 725.

Mantena came to the United States in 2000 to work as a softwaneamng(SAC
112, at4.) In 2003, she started working at Visions Systems Groufp;M86”). (SAC 11 12—
13, at4.) That year, VSG filed an H-1B visa petition on Mantena’albheimd that application
was approved. (SAC { 13, at4.) VSG also applied for a Labor Certificatnoch was certified
in January 2006. (SAC 14, at 5.) In September 2006, again on Mantemafs WeG filed an
Immigrant Petition with USCIS (the “VSG Immigrant Ben”). (SAC 15, at5.) USCIS
approved the VSG Immigrant Petition in November 2006. (SAC { 15, at 3Ylyl2007, while
still working at VSG, Mantena filed her first Application to Adj&hatus (the “First Application
to Adjust Status”). (SAC 1 16, at5.) In December 2009, while thatcapiph was pending,
Mantena moved from VSG to CNC Consulting, Inc. (“CNC”) antfieal USCIS. (SAC { 17,
at5.) Under “porting” rules, immigrants with pending Applioas to Adjust Status may keep
their applications pending despite changing jobs. (SAC  &7) é&ee 8 U.S.C. § 1154()).

In October 2010, the president of VSG pleaded guilty to making frexidul
statements on a “non-immigrant petition filed by VSG on bebélan employee. (SAC 1 18, at

6.) Mantena did not know that employee and alleges that “thenatimiatter against [VSG’s



president] had no connection to any petition or applicédtixhon [her] behalf.” (SAC | 18, at
6.) However, in June 2012, USCIS issued a Notice of Intent to RevokdR*"Ntbe VSG
Immigrant Petition because USCIS believed that “all cases fila&BKBy . . . may [have] be[en]
fraudulent.” (SAC 11 19, 20, at 6.) Mantena claims that the NOIRs@rdonly to VSG,
despite USCIS’s knowledge that Mantena had left VSG for CNIQtat VSG was “out of
business and could not respond to the NOIR.” (SAC 1 19, at 6; { 17, atl®éed] VSG did not
respond. (SAC {11, at6.)

Accordingly, USCIS revoked the VSG Immigrant Petition in Octdt# 2, based
in part on VSG's failure to respond to the NOIR. (SAC | 12, at 7§I®%id not notify
Mantena of the revocation. (SAC § 12, at7.) In November 2012, and because the VSG
Immigrant Petition had been revoked, USCIS denied Mantenass Application to Adjust
Status. (SAC 11 12-13, at 7.) Mantena filed a motion to re-open thal alehieequested a
reversal of the revocation of the VSG Immigrant Petition, [®R€I3 denied that motion in
February 2013. (SAC 11 13-14, at 7.) She then filed a second motion to recpesiter in
March 2013, but USCIS denied that motion as well. (SAC  16-17, at 7yciAs\Mantena
brought an action in this District to challenge the revocation o¥8& Immigrant Petition and
denial of her First Application to Adjust Status. The distraetrt dismissed that case in June

2014, and Mantena appealed to the Second Circuit. See Mantena v. &Nepdiil4 WL

2781847 (S.D.N.Y. June 19, 2014).

In October 2014, Mantena filed a second Application to Adjust Staths w
USCIS (the “Second Application to Adjust Status”). (SRCT9, at 7.) That application was
supported by an approved Immigrant Petition filed by Mastech Ire.“Kastech Immigrant

Petition”) on Mantena’s behalf. (SAC { 20, at 7-8.) In addition, Mantiéed Forms [-765 (an



“Application for Employment Authorization”) and I-131 (an “Applicatifor Advance Parole”)
with USCIS. (SAC 11 21-22, at 8.Yo be approved under Mantena’s circumstances, these
applications required a pending Application to Adjust Status. SeeRB.GR74a.12(c)(9).
(See SAC 11 21, 24, at 8.) In January 2015, USCIS denied Mantena’s Sepdcdtdn to
Adjust Status, claiming that the priority date of the VSG ImmigiRetition could not transfer to
the Mastech Immigrant Petition. (SAC { 30, at 9-10.) Because the Second Apptcat
Adjust Status was no longer pending, USCIS denied Mantena’s Apphisdor Employment
Authorization and for Advance Parole. (SAC | 31, at 10.)

In December 2015, the Second Circuit mseel the district court’s holding in

Mantena’s case. See Mantena v. Johnson, 809 F.3d 721 (2d Cir. 2015). Theheaftistritt

court remanded the VSG Immigrant Petition to USCIS, and dblhantena’s Applications to
Adjust Status were re-opened. (SAC { 10, at 13.) In October 2016, USCRisigtrative
Appeals Office (“AAQ”) invited Mantena and CNC to file a brief teldto the VSG Immigrant
Petition, but Mantena and CNC sent the AAO a notice to witlhtiia VSG Immigrant Petition.
(SAC 1Y 12-13, at 13-14.) However, in December 2016, USCIS issued another NOIR to
Mantena, stating that USCIS disputed the effectiveness of the attemipiddawal of the VSG
Immigrant Petition and that it sought to revoke it and invalidatenderlying Labor
Certification. (SAC { 14, at 14.) USCIS revoked the VSG ImmtgRetition in February 2017.
(SAC { 21, at 15-16.) Mantena appealed in March 2017, and while that apggsnding,
USCIS issued decisions denying both of Mantena’s ApplicatioAsljiast Status, once again

citing the revoked VSG Immigrant Petition. (SAC 11 24-25, at 16.ughhanclear from the

2 Applications for Employment Authorization are made to recefwmek permit” in the United States.
Applications for Advance Parole are made to achieve authorizatiopéarapt a United States port-of-entry to seek
parole (i.e., physical entry) into the United States.
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Second Amended Complaint, Mantena presumably brought this attiesponse to those
denials.

Shortly after Mantena filed this action, USCIS sua sponiepened its decision
to revoke the VSG Immigrant Petition and deny Mantena’s Appbicato Adjust Status. (SAC
7 34, at 16.) In response, Mantena interposed her First Amended CadrmpBéptember 2017,
asking this Court to direct USCIS to make final decisionthervSG Immigrant Petition and
Applications to Adjust Status. (SAC { 35, at 16-17.) However, irOateber/early-November
2017, USCIS once again revoked the VSG Immigrant Petition and accordingly deniedd4an
Applications to Adjust Status. (SAC | 35, at 17.) Mantena apptateelAAO on November
16, 2017, and that appeal is still pending. (SAC 1 38-39, at 17-18.) In January 20&B8aMant
filed her Second Amended Complaint, asking this Court to seé &g denials of her
Applications to Adjust Status, for Employment Authorization, andMiwance Parole. (SAC
140, at 18; 11 1-2, at 2.) Nine days later, USCIS changed its staaltdéoon applications by
once again re-opening Mantena’s Applications to Adjust Statuebruary 5, 2018, and
declaring that her Applications for Employment Authorization amdAfdvance Parole were now
approved. (See Gov't Ltr. dated Mar. 13, 2018, ECF No. 72, at 1; Decl. of Nelsy dezla Nu
ECF No. 82 (“de la Nuez Decl.”), Ex. D, at 1.)

The Government seeks to dismiss Mantena’s Second Amended Complaint,
arguing that (1) she failed to exhaust administrative rease@) her claims are moot; and (3)
there is no final agency determination on her Applications josA&dtatus. Mantena counters
that the Government cannot unilaterally strip this Coujtire$diction by voluntarily re-opening
her applications, and that they will once again revoke hergramt Petition and deny her other

applications if this Court dismisses the case for lack of subject matsaigtion.



DISCUSSION
|.  Standard
The Government brings this motion under both Rules 12(b)(1) and 12(BX@).
threshold matter, “whether the APA’s ‘final agency action’ requemnis jurisdictional is an

open question in our Circuit.”_6801 Realty Co., LLC v. U.S. Citizenshim@igration Servs.,

719 F. App’x 58, 60 (2d Cir. 2018) (summary order) (citation omitted); see Sharke
Quarantillo,541 F.3d 75, 87 (2d Cir. 2008). But because, “in most circumstances, it makes little
practical difference whether the district court labels its dismigsal action as one for lack of
subject matter jurisdiction under Rule 12(b)(1) or for falto state a claim under Rule

12(b)(6),” this Court need not answer that question here. Nowak wdr&ars Local 6 Pension

Fund, 81 F.3d 1182, 1188 (2d Cir. 1996).
On a motion to dismiss, a court must accept as true all well-pleaded fécts an

draw all reasonable inferences in the light most favorable to th@naving party. _Kassner v.

2nd Ave. Delicatessen Inc., 496 F.3d 229, 237 (2d Cir. 2007). “To survive a motion to dismiss,
the plaintiffs pleading must contain sufficient factual matter, aeces true, to state a claim to

relief that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (20@&)¢niand

guotation marks omitted). Moreover, a claim must rest on “faatiegations sufficient to raise

a right to relief above the speculative level.” Bell Atl. Corp. v. TWiyn550 U.S. 544, 555

(2007). As such, a pleading that offers “labels and conclusions” forraulaic recitation of the
elements of a cause of action” fails to state a claim. Igbal, 556 tB638 gcitation omitted).
ll.  Exhaustion
“The requirement of administrative exhaustion can be esttagutorily or

judicially imposed.” _Beharry v. Ashcroft, 329 F.3d 51, 56 (2d Cir. 2003). The Govdrnmen




concedes that no statute requires exhaustion here. (See Gertisof Law in Supp. of Defs.’
Mot. to Dismiss for Lack of Jurisdiction or Failure to State @] ECF No. 80 (“Mot.”), at 18.)
Thus, they ask this Court to employ judicial exhaustion.

But it is hornbook law that APA claims are not subject to estian requirements

unless specifically required by statute. See Darby v. Cisneros,.5098¥%, 154 (1993)

(“[W]here the APA applies, an appeal to ‘superior agency awhasits prerequisite to judicial
review only when expressly required by statute or when an agency quleeeappeal before
review and the administrative action is made inoperative petidigeview.” (emphasis in
original)); Sharkey, 541 F.3d at 90 (“[U]nder the APA, ‘[c]ourts avefree to impose an
exhaustion requirement unless the specific statutory scheme at ipesesnsuch a

requirement.” (alteration in original) (quoting Air Espana vie3, 165 F.3d 148, 151 (2d Cir.

1999)); Bastek v. Fed. Crop Ins. Corp., 145 F.3d 90, 94 (2d Cir. 1998) (“With regard to cases

governed by the [APA], such as the case at bar, the Supreme Coudthadad that if
Congress has not enacted an explicit exhaustion requirement, counstexercise their
judicial discretion to impose one.”).

Since no such statutory prescription exists, there is no exhaustjoirement.
1.  Mootness

The Government argues that Mantena’s action is moot because she rkeeived
requested relief—i.e., USCIS granted her Applications for Emplotyrgthorization and for
Advance Parole and re-opened her Applications to Adjust Status.emMdaocbntends that
mootness does not apply because the Government cannot voluntarilg oc@se and strip this

Court of its jurisdiction where the Government’'s conduct is litelgecur.



“Article lll, Section 2 of the United States Constitutiomits federal court

jurisdiction to actual cases and controversies.” Freedom PartyfoivNN.Y. State Bd. of

Elections, 77 F.3d 660, 662 (2d Cir. 1996) (quotation mark omitted). Thus, mootnessirdcomes
play “when the issues presented are no longer live or the parties lkeg&lly cognizable interest

in the outcome.” _Already, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013) (quotationsnaarkted).

More specifically, “[a] case becomes moot when interim relief or evews eradicated the
effects of the defendant’'s act or omission, and there is no reasonable expdhtdtithe alleged

violation will recur.” Van Wie v. PatakR67 F.3d 109, 113 (2d Cir. 2001) (quoting Irish

Lesbian & Gay Org. v. Giuliani, 143 F.3d 638, 647 (2d Cir.1998)); Myers Indus., Inc. v.

Schoeller Arca Sys., Inc., 171 F. Supp. 3d 107, 116 n.10 (S.D.N.Y. 2016). Cduntst \Wwear

an “abstract dispute about the law [that is] unlikely to affectplaintiffs any more than it affects

other [ ] citizens.” _Alvarez v. Smith, 558 U.S. 87, 93 (2009). Accordinglyedgfal courts lack

jurisdiction to decide moot cases because their constitutional iautegiends only to actual

cases or controversies.” Iron Arrow Honor Soc'y v. Heckler, 464 U.S. 67, 70 (1D83).

Government is correct that no active dispute exists. But widdies the waters is whether

“there is no reasonable expectation that the alleged viohadibrecur.” Van Wie,267 F.3d at

113.
“A defendant’s voluntary cessation of allegedly unlawful condudtnarily does

not suffice to moot a case.” Friends of the Earth, Inc. v. Laiélawtl. Servs. (TOC), Inc., 528

U.S. 167, 174 (2000). In other words, “a defendant cannot automatically roaseé aimply by
ending its unlawful conduct once sued.” Nike, 568 U.S. at 91. “Otkernaidefendant could
engage in unlawful conduct, stop when sued to have the case declatethem pick up where

he left off, repeating this cycle until he achieves alumlawful ends.” Nike, 568 U.S. at 91.



Doing so would “leave [t]he defendant free to return to hismags.” City of Mesquite v.

Aladdin’s Castle, Inc., 455 U.S. 283, 289 n.10 (1982) (quotation marks omittedfiatien

original). Thus, “[i]tis well settled that a defendant’s vaéug cessation of a challenged
practice does not deprive a federal court of its power to deteth@riegality of the practice.”

Friends of the Earth, Inc., 528 U.S. at 189 (quotation marks and citettitted); see City of

Mesquite, 455 U.S. at 289.

“Given this concern, our cases have explained that ‘a defendant clanatrigs
voluntary compliance moots a case bears the formidable burden of ghbatinit is absolutely
clear the allegedly wrongful behavior could not reasonably be expexrecur.” _Nike, 568

U.S. at 91 (quoting Friends of the Earth, Inc., 528 U.S. at 190); see FoicthésEarth, Inc.,

528 U.S. at 189 (“The ‘heavy burden of persualding]’ the court thathéiéenged conduct
cannot reasonably be expected to start up again lies with the party assedingss.”

(alteration in original) (quoting United States v. Concentrébdsphate Export Ass’n, 393 U.S.

199, 203 (1968). Moreover, courts are reluctant “[tfjo abandon the case ad\sanced stage

[which] may prove more wasteful than frugal.” Friends efBarth, Inc., 528 U.S. at 191-92.

As it stands, this Court cannot provide the relief requested: thacaiphs for
Employment Authorization and for Advance Parole have been drahte Applications to
Adjust Status have been re-opened, and the Goverrstaas that it will not make a final
decision on those applications until the “final adjudication of th@ealpassociated with the
underlying” VSG Immigrant Petition. (See de la Nuez Decl.,[Eat 2.) But the Government
continues to play a cat-and-mouse game with Mantena, petpééaaling her—and this
Court—one step behind. Mantena is thus stuck in a catch-22. Wheeedte district court

review, the Government “moots” her case by reopening her apphsativhen her applications



are re-opened and she no longer needs review, the Government rergbestion and denies
her applications.

Ultimately, though, the Government has not met its “formidabledyuiof
showing that it is absolutely clear the allegedly wrongful behaxoald not reasonably be
expected to recur.”__Nike, 568 U.S. at 91 (quotation marks omitted). fekaged the same
VSG Immigrant Petition three times, re-opened cases suaedpoot during the pendency of
this action, and re-opened another time in view of the Second Ceeeaitsal. Indeed, Mantena
has amended her Complaint twice in a Sisyphean effort to try to keejthuthe Government's
antics. And only nine days after Mantena filed her Second Arde@denplaint, the
Government reversed course once again and sought to moot the case.

V.  Finality

The Government next argues that Mantena has failed to meet the APAlRy”
requirement. “Under the APA, agency action is subject to judicial revoaly][if it is either
made reviewable by statute or if it is final agency action fackvtinere is no other adequate
remedy in a court. [Mantena] does not point to any statutdirenfiher] to judicial review of
USCIS’s actions in this case. Thus, judicial review is availatileif [she] seeks review of

final agency action.”_6801 Realty Co., LLC v. U.S. Citizenship & lgnation Servs., 2016 WL

7017354, at *2 (E.D.N.Y. Nov. 30, 2016), aff'd, 719 F. App’x 58 (2d Cir. 2018) (citing 5 U.S.C.
8§ 704);_see Sharkey, 541 F.3d at 87 (“[R]eview under the APA is tinuteeview of ‘final
agency action.”).
“[Tlwo conditions must be satisfied for agency action to be ‘fifak'st, the
action must mark the consummation of the agency's decisionmakieggs—it must not be of a

merely tentative or interlocutory nature. And second, th@raatust be one by which rights or
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obligations have been determined, or from which legal colesegs will flow.” _Salazar v.

King, 822 F.3d 61, 82 (2d Cir. 2016) (quoting Bennett v. Spear, 520 U.S. 154, 177-78 (1997)).

Simply put, “[tjhe core question for determining finaliswhether the agency has completed its
decisionmaking process, and whether the result of tieaeps is one that will directly affect the
parties.” _Sharkey, 541 F.3d at 88 (quotation marks omitted). Thus, royatgcision is final

only if “the agency has rendered its last word on the matterS. Gypsum Co. v. Muszynski,

161 F. Supp. 2d 289, 291 (S.D.N.Y. 2001). “One clear indication that an agensguedsits
last word on a subject is that no further agency decisiongaién be expected.” 6801 Realty

Co., LLC, 2016 WL 7017354, at *3.

“The Supreme Court has interpreted the finality element in anategway,”
Sharkey, 541 F.3d at 88 (quotation marks omitted), “focusing on wheitheral review at the

time will disrupt the administrative process.” Bell v. New 8gr461 U.S. 773, 779 (1983).

“The mere possibility that an agency might reconsider in btinformal discussion’ and
invited contentions of inaccuracy does not suffice to make an osefiwal agency action

nonfinal.” Sackett v. EPA, 566 U.S. 120, 127 (2012).

Typically, courts hold that agency action is “non-final” where an agerey “r

opens” its proceedings, especially in the immigration context. See, e.g., 68601QReal LC,

2016 WL 7017354, at *3. However, courts often tie these decisions to whetagerscy
requests more evidence and actually conducts further investiggon re-opening. See 6801

Realty Co., LLC, 2016 WL 7017354, at *1, *3—4 (holding that “the decisionto deny th

plaintiffs H-1B petition, now reopened for considerationa]a/no longer final” because the

agency “actually reopened” the case and requested more evidence); TrueNGapitalLLC v.

U.S. Dep’t of Homeland Sec., 2013 WL 3157904, at *4 (N.D. Cal. June 20, 2013) (holding that
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an agency action was “non-final,” but noting that “[t]his result &snanted given that the [re-

opening] does appear to seek additional information”); Gerraaiguage Ctr. v. United States,

2010 WL 3824636, at *3 (S.D. Tex. Sept. 27, 2010) (holding that a decision on a visa petiti
was no longer final because the agency decision “ha[d] been set asidelBy USGhe
proceedings ha[d] been reopened, and [plaintiff] ha[d] been invitebtade additional
evidence”).

The Second Circuit's summary order.in 6801 provides valuable insightvhy
courts typically hold that re-opened cases are non-final. Thereetlmd Circuit affirmed the
district judge’s finding that USCIS’s decision was “non-final” becd{ijlee reopening was not
an informal revision that offered a mere possibility afcass; USCIS actually reopened the
decision and actively sought new evidence. Nor was the agentigs @appropriate. It
identified issues with the original decision and areas that warranteerfentidentiary
development. As a result, USCIS’s decision to reopen nullifiecorior denial and left nothing

for the district court to review.” 6801 Realty Co., LLC, 719 F. App’x at 60.

The same does not hold true here. In USCIS’s written decisiordperethe
Applications to Adjust Status, it stated that it “moves to agaipaeothe Applications “[a]s a

matter of discretion.” (de la Nuez Decl., Ex. D at 1.) USCIS dididentifly] issues with the

original decision and areas that warranted further evidgrdewelopment.”_6801 Realty Co.,
LLC, 719 F. App’x at 60. Nor did USCIS request more evidence or set forth gniyr wdaich it
would investigate further. (dela Nuez Decl., Ex. D at 1; July 19, 2018A@yaTr., ECF No.
86 (“Tr.”), 16:4-6 (“[The Court:] Have they asked for more inforima#t [Government
Counsel:] Your Honor, not yet.”).) Indeed, at oral argument, thee@mnent conceded that

USCIS was doing no further work on the Application to Adjust Stdtesause “it would be . . .
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a waste of resources if they would do something beforegpea.” (Tr. 8:11-16.) Counsel
further conceded that “[t]he only reason the 1-485 is reop&edcause the appeal is pending
with respectto the 1-140.” (Tr. 7:23-25.) Moreover, the circunggisirof reopening are suspect.
In addition to the Government's revocation of the VSG Immigrant Betiin three separate
occasions, the Government's most recent decision to “re-open” thicAions to Adjust Status
was made just nine days after Mantena filed her Second Amended Cdmjaé&e de la Nuez
Decl., Ex. D.)

Ultimately, the Government has re-opened Mantena’s case in name only.

Therefore, this Court finds the agency action to be firs¢e Otero v. Johnson, 2016 WL

6476292, at *8 (D. Ariz. Nov. 2, 2016) (holding ttlithere was a likelihood of success on the
merits that plaintiff could establish subject matter jurisdiction wWhéB€IS re-opened an
Application to Adjust Status because “an agency may not divest a federal court ofgtiis dy
unilaterally reopening its administrative proceedings”).

CONCLUSION

For the foregoing reasons, the Government’'s motion to dismiss the Second
Amended Complaint is denied. However, because this Court cannot provedatdhe
moment, this action is stayed. If the Government has not resolve@@Gdmmigrant Petition
appeal by November6l 2018, this Court Vil convene a status conference on that date at 2:00
p.m. The Clerk of Court is directed to terminate the motion pgndt ECF No. 79.

Dated: August 72018 SO ORDERED:
New York, New York '

NN ch&_x

WILLIAM H. PAULEY Il
U.S.D.J.
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