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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

THE CITY OF NEW YORKandTHE PEOPLE OF
THE STATE OF NEW YORK,
Plaintiffs,
OPINION AND ORDER
- against
17 Civ. 5183 (ER)
FEDEX GROUND PACKAGE SYSTEM, INCand
FEDEX FREIGHT, INC.,
Defendants.

Ramos, D.J.:

Plaintiffs The City of New Yorland The People of the State of New York (collectively,
“Plaintiffs”) bring thisaction against FedEx Ground Package System, Inc. (“FedEx Ground”)
and FedEx Freight, Inc:KedEx Freight”), alleging that theknowingly shipped unstamped
cigarettesn contravention of federal and state laRlaintiffs seek the appointment of a special
masterjnjunctive relief,damages, and penalties under the Contraband Cigarette Traffiostin
18 U.S.C. 8§ 234¢t seq(“CCTA"); treble damages and attorney’s fees under the Racketeer
Influenced and Corrupt Organizations Act, 18 U.S.C. 8§ Ki&Eq(“RICO"); damages and
penalties undethe Prevent All Cigarettérafficking Act, 15 U.S.C. 8§ 376et seq(“PACT
Act”); an injunction and penalties unddrY. Executive Law $3(12)(“N.Y. Exec. L.

8 63(12)) andN.Y. Public Health Law 8§ 139B-(“"N.Y. P.H.L. 8 1399}”); and penalties under
the 2006 Assurance of Complian€AOC”) entered into pthe State of New York and FedEx
Ground. Before this Court are FedEx Ground and FedEx Freight’s joint motions to dismiss
Plaintiffs’ amended complaint in its entirety atmistay discovery For the reasons discussed
below, Defendantsmotion to dismisss GRANTED and their motion to stay discovery is

DENIED.
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BACKGROUND

This is the third civil action brought by Plaintiffs against FedEx Ground, andshe f
brought against FedEx Freight, alleging that each shipped ciganeiesv Yorkin violation d
state law, federal law, artle AOC signed b¥ederal Express Corp. (“FedEx Expres&@dEx
Ground, andhe State of New YorkA brief summary of the proceedingsdate is set out
below.

A. Assurance of Compliance

In 2004, the New York Attorney General investigatedtiple common carriers for
violating N.Y.P.H.L8 1399}, which bans common carriers from knowingly shipping cigarettes
to unauthorized persons in New YorROC 6. On February 3, 2006, FedEx Express and
FedEx Ground entered into an Assurance of Compliance with New York State in wlyich the
promised to comply with § 1399-Il atideir internal policies preventing cigarette distribution
AOC 1110-13, among other obligations. FedEx Express and FedEx Ground agragtht®
State a $1,000 penalty for each violation of the A@Q@C 123. The AOC states that it shall be
binding on and apply “to FedEx, its officetstectors, employees, affiliates, assignees and any
individual, corporation, subsidiary or division through which FedEx may now or hereiaetfter
as well as any successors in intefestOC { 31.

B. FedEx |

On December 30, 2013, the City of New York stkedEx Expresand FedEx Ground
for allegedly shipping untaxed cigarettes on behalf of Shinnecock Smoke Shop, a business
locatedon the Shinnecock Reservation in New Yoflee FedExDoc. 1 11 2, 30-37. The
original complaint sought injunctive relief, damages, and penalties under the® @CPACT

Act, treble damages and attorney’s faeder RICO, an injunction and penalties under N.Y.



P.H.L. 8 1399I, and abatement of a public nuisarf®ee FedEx Doc. 1 1 2.The City

dismissed the actipagainst Federal Express on February 14, 2684Ex IDoc. 6. On March

30, 2014, the City amended its complaint to add the State of New York as a plaintiffaad als
cause of action for breach of the AOC negotiated between the State of NewnWdrkaEX.

See FedExDoc. 13 11 20, 130-33. The amended complaint also added allegations and claims
against FedEx relating to three other shippers: CD2U, Native Made, and F&l&x IDoc.

13 19 40-45, 46-50, 51-58. This amended complaint is now one of the two operative
complaints in this case. On March 9, 2015, the Court dismissed Plaintiffs’ N.Y. P.H.L. § 1399-
and public nuisance claim&eeCity of New York v. FedEx Ground Package 8/ F. Supp.

3d 512, 528-30 (S.D.N.Y. 2015). Plaintiffs later conceded their PACTRICOclaims. See

FedEx IDoc. 103 at 3 n.1, Doc. 581.

During the course of discovery kedEx | Plaintiffs learned the identities of additional
alleged sellersFedEx IDoc. 165 at 2. Plaintiffs sought discovery on these seffedi-x IDoc.
165 at 2, but in October 2014 Magistrate Judge Fox limited the scope of discovedEix Ito
the four sellers in the Amended ComplafedEx IDoc. 165 at 2.

C. FedEx Il

Plaintiffs consequently sued FedEx Ground again on November 12, POditiffs
madesubstantially similar allegations their complaint but did not name any shippers, instead
claimingrelief for deliveries made by FedEx falt shippers, “known and unknownFedEXx I
Compl. § 16.Shortly after Plaintiffsamended their complaint to nartweenty-one sellers
FedEx IIAm. Compl. at § 63henreduced the numbéo six upon further discoverffedEx Il
Doc. 65. Plaintiffs amended their complaint against on April 14, 2016, to include additional

facts concerning the AOCredEx IIDoc. 74. Other than the identities of the shippers involved,



FedEx landFedEXx llinvolve nearidenticalfacts and legal claimsThe Court consolidated
FedEx landFedEx llon April 15, 2016.FedEx IDoc. 184. There are, however, still separate
pleadings for the two caseSeeFedEx IDoc. 580 (denying Plaintiffs’ motion for leate file a
consolidated complaint).

In FedEXx | after the Court dismissed Plaintiffs’1899-Il and public nuisance claims,
FedEx 91 F. Supp. 3d at 529, 53 aintiffs withdrew their PACT clainf;edEx IDoc. 103 at 3
n.1,and Plaintiffs withdrew their RICO claimBedEx IDoc. 581, onlyPlaintiffs’ CCTA and
AOC claims remain. lfredEXx I after Plaintiffswithdrew their RICO claims, Plaintgf AOC,
CCTA, N.Y. Exec. L. § 63(12), and N.Y.H.L. § 1399H claims remain. Trial for the
consolidated case $et to begin on October 9, 2018.

D. FedEx Il

In early 2017, Plaintiffs sought additional discovery pemno severashippers
unnamed in eithdfedEx lor FedEXx IIs complaint. FedEx IDoc. 336 at 13—14. The Court
offered FedExGrounda choice: itould either give Plaintiffs the requested discovery, or
anticipate a third lawsuit seeking damages for shipments retagettlitional shippersFedEx |
Doc. 336 at 53:11-20FedExGround opted to give Plaintiffs the requested discovEedEXI
Doc. 336 56:1-3.

As expected, Plaintiffs sudeedExGround for the third time on July 10, 2017. Doc. 1.
Plaintiffs amended their complaint on December 11, 2017. DocTl34.time, Plaintiffalso
namel FedEx Freight as a defendaftheydonot limit ther complaintto any specific spper,
andspecifically excludeclaims arising fronshippers named iRedEx landFedEx Il Am.

Compl. T 17.



Thecorefacts alleged, howevergmainthe same. As in the previous cases, Plaintiffs’
complaint inthis caselleges that Defendants knowingly delivered unstamped and therefore
untaxed cigarettes from contraband cigarette trafficking businesseglenoes and other
entities unlicensed to deal cigarettes, incurring penalties under the AO€@@ndnd) Plaintifs
of tax revenue.CompareAm. Compl.f112-15with FedEx I1Sec. Am. Compl. 112—-14The
legal violations alleged alsemainnearidentical Plaintiffs claim that Defendants shipped
cigarettes in violton of the CCTA, RICO, PACT, N.Y. Exec. Law 8§ 63(12), N.Y. P.H.L.

§ 1399-Il, and the AOC.

On January 5, 2018, Defendants moved to disRlastiffs’ complaint in its entirety and
stay dscovery indefinitely. Doc. 36. Plaintiffs responded on January 26, 2018. Doc. 39.
Defendants replied on February 14, 2018. Doc. 43.

1. LEGAL STANDARD

On Rule 12(b)(6) motion to dismisfiet Court must accept all factual allegations in the
complaint as true and draw all reasonable inferences in the plaintiff's filech v. Christie’s
Int'l PLC, 699 F.3d 141, 145 (2d Cir. 2012). The Court is not, howesgujred to credit “mere
conclusory statements” or “threadbare recitals of the elements of a cause of Astimnoft v.
Igbal, 556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twombly550 U.S. 544, 555 (80));
see also idat 681 (citingTwombly 550 U.S. at 551). “To survive a motion to dismiss, a
complaint must contain sufficient factual matter . . . to ‘state a claim to relief that is f@aarsib
its face.” Id. at 678 (quotingwombly 550 U.S. at 570 A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the

defendant is liable for the misconduct allegdd.(citing Twombly 550 U.S. at 556)If the



plaintiff has not “nudged [his] claims across the line from conceivable to plaufhe]
complaint must be dismissed:ivombly 550 U.S. at 570.

Under Federal Rule of Civil Procedure 26(c), a court has discretion to stayetig “for
good cause.” “Good cause may bewh where a party has filed a dispositive motion, the stay
is for a short period of time, and the opposing party will not be prejudiced by the Sgasnter
Trask Software & Info. Servs., LLC v. RPostlIbtd., 206 F.R.D. 367, 368 (S.D.N.Y. 2002).
However, discovery should not be automatically stayed simply on the basis that a motion to
dismiss has been filedd.; see alsdHong Leong Fin. Ltd. (Singapore) v. Pinnacle Performance
Ltd., 297 F.R.D. 69, 72 (S.D.N.Y. 2013). In deciding whether to grant a stay when a motion to
dismiss has been filed, the court should also consider the breadth of the discovery sought, the
burden of responding to the discovery sought, and the strength of the underlying motion.

Integrated Sys& Power, Inc. v. Honeywell Int’Inc., 2009 WL 2777076, at *1 (S.D.N.Y. Sept.

1, 2009).

1. DISCUSSION
A. Motion to Dismiss
1. CCTA

The CCTA makes it “unlawful for any person knowingly to ship, transport, receive
possess, sell, distribute, or purchase contraband cigarétt&8[l).S.C. § 2342(a)The term
“contraband cigarettes” refers ta fuantity in excess of 10,000 cigarettes, which bear no
evidence of the payment of applicable State or local cigarette taxes in the Stesdityridnere
such cigarettes are found. and which are in the possession of” someone unauthorized to have
them. 18 U.S.C. § 2341(2). In New York, as in many jurisdictions, entities show that they have

paid the applicable taxes on cigarettes through a carton s@eepl.Y. Tax. L. 88 471, 47&;



N.Y. New York City Ad. Code § 11-1302(a)(1). Thus, a person violates the CCTA when they
(1) knowingly ship, transport, receive, possess, sell, distribute, or purchase (2hamo1®,000
cigarettes (3) that are unstamped (4) under circumstances whesgjlaves thathey be
stamped.City of New York v. Gordori55 F. Supp. 3d 411, 420 (S.D.N.Y. 2015) (cit@ity of
New York v. Lasership, InB3 F. Supp. 3d 303, 312 (S.D.N.Y. 2014)).

Plaintiffs do not state a plausible claim under the CCTAe Amended Complaint
alleges that “[b]eginning at least as early as February 3, 2006, and continuliag least April
2016, FedEx . . . knowingly shipped tens of thousands of cartons of cigarettes, including
unstamped cigares, to Unauthorized Recipients, including individual residences and persons
unlicensed to deal in tobacco products[.]” Am. Compl. TPintiffs do not allegéurther
detailsconcerning these shipments, including from where they were nidubé. complaint
simply alleges that, sometime within a4ggar spaniFedEx made shipments totaling over
10,000 cigarettesWithout further details, there is insufficient facteahtent to draw the
reasonable inference that the defendant is liablthéomisconduct alleged Ashcroft v. Igbal
556 U.S. 662, 678 (2009).

Plaintiffs cite some allegations from their Amended Complaint as examples of “detailed
allegations” that support “strong, if not inescapable inferences” that Fedixeddhe CCTA.
SeePIs.” Opp. at 12-13. But those allegations only suggestttfiagdEx shipped cigarettes for
their customers, they did so knowinglgee, e.g Am. Compl. 73(a) (“FedExemployees
... understood that the cigarette sellers were in the business of selling and shippied) unta
cigarettes.”); Am. Compl. §0 (“FedEx employees visited the premises of its cigarette shipper

clients and observed packages containing cartons of cigarettes to be delivieeglEkyo



residential customers.”). When it comedactual allegations showing whether Plaintiffs did the
underlying act-shipping unstamped cigarettes—the Amended Complaint is conclusory.

Plaintiffs arguethat they do not need to provide seller napersseto survive a motion
to dismiss SeePls.” Op. at 4-9.The Court agrees. Plaintiffs do, however, need to plead more
details regarding the many shippers they claim Defendants knowingigesby shipping
cigarettes One way to do this would be to include more specific allegations regarding the
circumstances of the alleged shipments, like their origin, frequency, and date cérsisipm
Another way to do this would be to include the names of the sellers on whose behalf $laintiff
allegedly shipped cigarette3his was Plaintiffs’ approach edEx landFedEXx Il Seller
names are not part of the cause of action, but by pleading seller namesf$éaididctual
matterthat, accepted as trumake their otherwise generic claims against FeulEusible?

In lieu of including such information, Plaintiffs urge the Court to loolrtspecified
extraneous statements and documents. PIs.” Opp. at 9-10. The Court cannot do tihat here.
order for acourt to take account of materialeattached to and unincorporated in the complaint,
the plaintiffs must rely on the “terms and effect” of ttimaterialsin drafting the complaintSee
Nicosia v. Amazon.com, In&34 F.3d 220, 231 (2d Cir. 2016) (quoti@fpbal Network
Commc'ns, Inc. v. City of New YoA&68 F.3d 150, 156 (2d Cir. 2008)Vhatever statements or
documents Plaintiffs have in mind for the Court to consider do not meet this standard. The only

statement or document whose terms and effect the Amended Complaint relies uporO€the A

1 The City and State cite cases finding flveten suing for harassing phone cailgjntiffs did not need tinclude

in their complaint the actual telephone numbers called to state a plausiblegdist defendantsSeePls.” Opp.

at 7-8, citingGhawi v. Law Offices of Howard Lee Sch2®14 WL 6885141D. Conn. Dec. 1, 2014);eon v.

Target Corp, 2015 WL 1275918M.D. Pa. Mar. 192015) It is unclear howeverhow a recipient’'s phone number
is analogous to a cigarette seller’s identiGlearly the recipient exists despite his or her phone number’s absence
from the complaint, because the recipient is the plainfitfditionally, thoughLeonheld that “a plaintiff's specific
telephone number is not essentiaptoviding a defendant notice of the conduct chargedltimately dismissed

the plaintiff's complaint for failure to plead details like the timing and remalh offending cds. Leon 2015 WL
1275918at *3.



which has no bearing on the question of whether FedEx shipped unstamped cigaretfeg or not
least subsequent to its execution.

The Court understanddaintiffs’ concernthat a more specificomplaint will force them
to file yet more lawsuits if discovery turns up evidendéenore expasive wrongdoing. Buthis
concerncannot justify an overbroad complainthich would frustrate this litigation in its own
ways As written, the Amended Complaint opens the doors to discovery of Defendants’ shipping
records over a tepear span, with nbmitations onshipment origin. Allowing such broad
discovery to proceed would put FedEXx at risk of becoming subject to “a fishing expedition.”
ClevelandGoins v. City of New Yorli999 WL 673343, at *2 (S.D.N.Y. Aug. 30, 1999).
Plaintiffs claim they know for a fact thétedEx shipped unstamped cigarettes for particular
sdlers unnamed iffredEx landFedEXx Il SeePls.” Opp. at 10-11. If schey may start with
pleadinggelating to thesshipments, for which they have sufficient factual support. What they
may not do is stawith a generic complaint, then use an invasive discovery process to find and
articulate specific claims.

2. RICO Claim¢

Section 1962(c) of RICO makes it “unlawful for any person employed by or assbcia
with any enterprise engaged in, or Huivities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the conduct of such en&gpalairs through
a pattern of racketeering activity or collection of unlawful defitie elements of a £964c)
violation thusare (1) theconduct (2) of an enterprise (3) through a pattern (4) of racketeering
activity. Kim v. Kimm 884 F.3d 98, 103 (2d Cir. 2018). Section 1962(d) of RICO makes it

“unlawful for any person to conspire to violatesubstantivdRICO offense, including

2 Plaintiffs abandoned their RICO claimskedEx landFedEx Il SeeFedEx| Doc. 581.
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§ 1962(c). The elements of a £962(d) violation thus are (1) an agreement (2) with at least one
other entity (3) to commit a substantive RICO offenSeawford v. Franklin Credit
Management Corp758 F.3d 473, 487 (2d Cir. 2014). Thus, claims under both § 1962(c) and
(d) require that the plaintitidequately allege a pattern of racketeeaciiyvity. Nichols v.
Mahoney 608 F. Supp. 2d 526, 533 (S.D.N.Y. 2009).

Plaintiffs do not adequately plead RICO violatioi$ieracketeeing activity that forms
the basigor Plaintiffs’ § 1962(c) and 8§ 1962(d) claims is FedEx’s alleged shipments of
unstamped cigarettedAm. Compl. § 88. For the reasmtatedin the above section, Plaintiffs
have failed to plausibly allege that Fedéhgaged in this conducEee suprdll.A.1. Because a
pattern of racketeering activity is an essential element of a RICO claimtifdafailure to
adequately plead the element requires that their RICO claims be dismissed.

Plaintiffs also fail to adegptely plead violations of RICO by failing to name or dibscr
specific cigarette shipperd.he existence of an enterprise is an elemeRi60O. 18 U.S.C.
§ 1962(c){d). Therefore, unlike the CCTA, RICO requires the existence of the shippers as an
elenment of the offense. In their complaint, Plaintiffs allege that every shippehoserehalf
Defendants knowingly shipped cigarettes is an enterprise under RICO. Am. Compl. { 118.
Without describing any further details on a key element of RICO, indudentifying the
enterprises, Plaintiffs have whollgifed to state a plausible claim

3. PACT Act and New York State Law

The PACT Act obliges the U.S. Attorney General to “compile a list of delivdisrsef
cigarettes or smokeless tobacthat have ot registered with the Attorney General” though
required to do so. 15 U.S.C. 8 376a(e)(1)(A). Persons who receive the list cannot “knowingly

complete, cause to be completed, or complete its portion of a delivery of any package for

10



person whose name and address are on theuidess the person making the delivery knows or
believes in good faith that the item does not incligarettes or smokeless tobacco;” “the
delivery is made to a person lawfully engaged in the business of manufactusinguting, or

sellingcigarettes or smokeless tobaccor™the package being delivered weighs more than 100
pounds and the person making the delivery does not knoaverreasonable cause to believe
that the package contains cigarettes or smokeless tobatsd).S.C. § 376a(e)(@).

The PACT Act provides that this prohibition shall npply to certain exempted entities
15 U.S.C. 876a(e)(3(A). The PACT Act ado provides thdfn]o State .. . may enforce
against a common carrier a law prohibiting the delivery of cigarettes artobieeco products to
individual consumers or personal residences” if the common carrier is aptexetity. 15
U.S.C. 8376a(e)(5)(C). FedEx Ground received the noompliant list ands one of those
exempted entitieso long as the AOC it signed with the State of New York “is honored
throughout the United States to block illegal deliveries of cigarettes or smok@Ebasco to
consumers.” 15 U.S.C. 8§ 376a(ef8) This Court has found that given the degree of non-
compliance alleged in tHeedEx l1ISecond Amended Complaint, “the finder of fact could
conclude that FedEx [Ground] no longer recognizes the nationwide effecta®tbeIn that
event, FedEx [Ground] would no longer be exempt under the PACT Act, and FedEx could be
held liable for violations of [N.Y. P.H.L.] § 1398* City of New York v. FedEx Ground
Package Sys., Inc2017 WL 740067, at *7 (S.D.N.Y. Feb. 21, 2D1A similar degree of non-
compliance alleged in tHeedEx licomplaint is alleged in thieedEx 11l complaint. Compare
Am. Compl. 1 29-6&ith FedEx I1ISec. Am. Compl. 11 27-50. But thedEx Illcomplaint

does not plausibly allegbatFedEx Ground knowingly shipped cigarettes, for the reasons

discussed ipart IlI.A.1. Lacking a plausible allegatidhatDefendantknowingly shipped

11



cigarettes on behalf of the shippers that Plaintiffs claim theytlitkdAmended Complaint does
not allow for a finde of fact to conclude th&edEx Ground no longer recognizes the nationwide
effect of the AOC. Thus, the Amended Complaint does not plausibly #flatfeedEx Ground
is not exempt from PACT Aand state law claims.

FedEx Freightalleged by Plaintiff$o have received the nmompliant list,is not a
signatory to the AOC, and so is not exempt from PACT Act and state law clhiometheless,
the Court dismissebe PACT Act and state law claims against FedEx Freight

Under the PACT Act, aantity that has received the naompliant listcannotcomplete a
delivery for someone on that list unless one of the exceptions apply. 15 U.S.C. § 318a(e)(2)
Under 8 1399-Il, a common carrier may not knowingly transport cigarettes to aop peféew
York reasonably believed by the carrier to be other than a person authorizezite cegarettes.
The Amended Complaint does not plausibly allege violations of either the PACT Act or § 1399-
Il because it does not contain enough details on the origins of the shipments af esue.
elements of a 83994l claim are very similar to a CCTA clainiThe same reasoning supporting
dismissal discussed in part IIl.A.1 applies to Plaintiff@394l claims. Plaintiffs need to plead
more details about the offending shipments in order to successfully plead a l§d&899- To
successfully plead a PACT Act claiRlaintiffs additionally must provide the names of the
shippers on whose behalf FedEx allegedly shipped cigardttesexistence of the shipper name
on the noncompliant list is an element of a PACT claim. Without shipper names, the Court has
no way of assessing whether the shippers are on theamophant list.

4. AOC

Plaintiffs’ AOC claims are dismissed for the same reasanarticulated in part I1l.A.1.

Plaintiffs allege thatamong other activities, Defendants knowingly shipped cigarettes for many

12



shippers and failed to terminate them in accordance with the AOC’s requirements. Am. Compl.
99 146-158. To make a plausible claim for breach of the AOC, Plaintiffs need to provide more
details about the shippers involved.

Defendants additionally seek to dismiss Plaintiffs’ AOC ¢laim against FedEx Freight on
the ground that FedEx Freight is a non-party to the AOC.> The Court does not presently address
this argument because the AOC claims are dismissed on other grounds.

B. Motion to Stay Discovery

Defendants seek an indefinite stay of discovery.* Now that Defendants’ motion to stay
discovery has been granted as to all claims, the Court finds no good cause to stay discovery
indefinitely. Since the Court grants Defendants’ motion to dismiss, however, discovery is stayed
until the filing of an amended complaint.

IV. CONCLUSION

For the reasons set forth above, Defendants’ motion to dismiss is GRANTED, without
prejudice, as to all claims, and their motion to stay discovery is GRANTED IN PART and
DENIED IN PART. If Plaintiffs choose to amend their complaint again, they must file the
amended complaint by October 31, 2018. The Clerk of the Court is respectfully directed to

terminate the motions, Doc. 30 and Doc. 36.

Dated: September 26, 2018

New York, New York /25/ 3 2

Edgardo Ramos, U.S.D.J.

3 The AOC is a private agreement between the State of New York and FedEx Ground and FedEx Express. AOC at
1. Neither Plaintiffs nor Defendants dispute that the Court should construe the AOC as a contract. See Defs.” Mem.
at 18-19; PIs.” Opp. at 21.

* Defendants alternately request a “stay [of] discovery,” Defs.” Mem. at 23, and a stay of all proceedings, Defs.’
Mem at 25. Because the notice of their motion requests a stay of discovery, see Doc. 36, the Court construes the
motion as one for a stay of discovery.
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