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SOUTHERN DISTRICT OF NEW YORK

ANDREW SNITZER and PAUL LIVANT, individually
and as representatives of a class of similarly situated
persons, on behalf of the American Federation of
Musicians and Employers’ Pension Plan,

DOC #:
DATE FILED:_07/30/2020

Plaintiffs,
V.

THE BOARD OF TRUSTEES OF THE AMERICAN

FEDERATION OF MUSICIANS AND EMPLOYERS’ No. 1:17€v-5361 (VEC)
PENSION FUND, THE INVESTMENT COMMITTEE
OF THE BOARD OF TRUSTEES OF THE ORDER

AMERICAN FEDERATION OF MUSICIANS AND
EMPLOYERS’ PENSION FUND, RAYMOND M.
HAIR, JR., AUGUSTINO GAGLIARDI, GARY
MATTS, WILLIAM MORIARITY, BRIAN F. ROOD,
LAURA ROSS, VINCE TROMBETTA, PHILLIP E.
YAO, CHRISTOPHER J.G. BROCKMEYER,
MICHAEL DEMARTINI, ELLIOT H. GREENE,
ROBERT W. JOHNSON, ALAN H. RAPHAEL,
JEFFREY RUTHIZER, BILL THOMAS, JOANN
KESSLER, MARION PRESTON,

Defendants

VALERIE CAPRONI, United States District Judge:

WHEREAS the Court has received additional objections and other communications
from class members sindaly 24, 2020;

IT IS HEREBY ORDERED that thattachecdtlass member communications &ked on
ECFfor purposes of maintaining an accurate public rec@d attachments were postmarked

on or before July 27, 2020.

SO ORDERED. ._
\[Q\ Qdf Ar—t ((U"ﬂw
Date: July 30, 2020 VALERIE CAPRO\NI
New York, New York United States District Judge
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WALFISH

& F DANIEL R. WALFISH dwalfish@walfishfissel.com +1.212.672.0521
‘ 8 S E I_ |_ 405 Lexington Avenue, 8th Floor New York, NY 10174 www.walfishfissell.com

Juy 29, 2@0

Via email to Chambers

Hon. ValerieE. Caproni
ThurgoodMarshallU.S. Courthouse
40 Foley Square

New York, NY 10007

Re:Snitzeretal. v. Boardof Trusteesof AFM-EPF,etal., No. 17 Civ. 5361(VEC)

DearJudge Caproni:

We represenaan Ad Hoc Coalition (“Coalitior’) consisting ofnearly 70 individualsop-
posedto the settlementn the aboveeferencedmatter(“Objectors”). On Monday, July 27we
submitted via hardcopy deliveryto the courthouse anebft copytransmissiorio the Chambers
email accountan Objectionof Ad Hoc Coalition Opposedo the ClassAction Settlemen(*Ob-
jection”), with six exhibits.

It hasjust cometo our attentionthat, becauseof an administrativeoversight bycounsel,
we inadvertentlyomittedfrom the Objection theamesandsignature®f two additionalmembers
of the Coalitionwho hadtimely executedsignaturepagedor the bjectionand supplied therto
counselsothey couldjoin the Objection. Accordinglywe respectfullyrequesthat the Courtac-
ceptacorrectedversion ofthe Objection,which we aretransmittingelectronicallytogethemith
this letter. The only changeo the Objections to add thewo omittednamesand signatur@ages.
We haveconsultedvith counsel fotheparties,who do notobject.We apologize fothe oversight.

On behalf ofall Objectorswe thankthe Court forits consideratiorof the Objection.

Respectfullysubmitted,

DanielWalfish

Encl.

WALFISH & FISSELL PLLC
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UNITED STATES DISTRICT COURT
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The members of the settlement class identified in the Appendix hereto (“Objectors”),
appearing through undersigned counsel, respectulbmit jointly this Objection of Ad Hoc
Coalition Opposed to the Settlemekgreement, together with exhibitdUndersigned counsel
(which have not objected to a ddaasction settlement in the past fiyears) intend to appear at the
Fairness Hearing on behalf of @btors, none of whom has objecteda class daon settlement
in the past five years.

INTRODUCTION

Discovery in this ERISA breach of fiducjaduty case revealed overwhelming evidence of
imprudence, mismanagement, ancbimpetence by the Trusteesmwesting Fund assets, as well
as dishonesty in Trustees’ communications withn participants. These revelations require
meaningful prospective reliefs well as narrow releases sattthe class members have recourse
to address and prevent this beloavin an ongoing and future basis.

But the Proposed Settlement provides neithire governance reforms — agreed to by Class
Counsel with an incentive to emgdize monetary recomeand defense counsgith disqualifying
conflicts of interest — are an iation to continue business as usual. The revised “asset allocation
procedures” leave the failed incumbents in full coindf setting “return and risk objectives” as
well as “asset allocation targets.” The newly atlsd Neutral Independefiduciary (“NIF”) has

a strictly advisory role, with no decision-making authiyr whatsoever. The NIF should be

! The following Objectors submittgafo seobjections to the Court before they retained counsel: Phillip Ayling, James
Mike Brignardello, Robert Buchanan, John Mark Casstevens, John Clark, Christopher Deschend)dkretian,
Dennis Dreith, Stuart Duncan, Larry Franklin, Mitchell Holder, Jody Jarowey, Joel MgNé&atineth Munday,
Steven Nathan, Jay Rosen, and Jeffrey Southworth. As ®itidigiduals, this is an aended Objection, intended to
supersede those individuals’ prior submissions. Expert reports and depositions cited herein are avaible at th
Settlement Web Siteat http://www.afm-epfsettiement.com/Pages/ComtDments.html. Plan documents were
obtained from the AFM-EPF web sitat, https://www.afm-epf.org/AFMSiteMap.aspx. Throughout this submission
page references to motion papers and other docket entries (cited as “DE __") are to the ECF kegaige/RiImber,

not the pagination used inside the document. “Prop8séitbtment” or "Agreement” fers to DE 139-1. “Prelim.
Approval Mot.” refers to DE 138. “Fee Mot.” refers to DE 167. We use the term “Fund” to refer to the American
Federation of Musicians and Employers’ Pension Fund.
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empoweredo effect real change. CEe€ounsel’'s own governance exgeas written that in order
to be effective, a NIF needs to be given gentimghority” and “clout,” the ability to “correct”
“deficiencies,” and a suitably broad mandate.concrete terms, the NIF needs to be able to cast
a vote on the Board. The NIF’'s ndate should also be broage to include, at a minimum,
actuarial matters and particigacommunications in order to prevent the Trustees from again
misleading participants about tk&nd’s condition and the status thieir benefits. In a similar
vein, the Board Co-Chairs and longtime eayglr-side Investment @amittee Chair should
change.

Class Counsel suggests that the lack of & dotes not matter because the NIF's mere
presence at certain board and committee meetilgkead to the creation of a “written record”
that will deter Trustees or render them liabléh® extent their imprudeibiehavior persists. Both
points are misplaced. Contyao Class Counsel’s deription of the Agreement, there is, with one
exception, no requirement th#te NIF’s individual viewsever are recorded — let alone a
mechanism for ensuring that thage acted on. The Trustees canzzle him if they wish.

The other governance provisions also are window dressing, and need to be strengthened.
For example, the Agreement’s requirement that the credentials of a new Trustee be disclosed
publicly after the Trustee’s appointment is finalized and before he/she takesoffatenuch use
to the class. The credentials disclosure needs to héggberethe appointment decision is made,
while the individual is still merely a candidate, to give class members a chance to raise any

objections with union leadershgnd through other channels. Treguirement that a quarterly

2 Susan Mangiero and Mitchell H. Shames, INSIGHT: Calling ERISA Ghostbusters—The Rise ohtietpe
Fiduciaries, at https://news.bloomberglaw.com/employee-benffisgght-calling-erisa-ghostbusters-the-rise-of-
independent-fiduciaries (Feb. 26, 2020) [appended as Exhibit 2].

2
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investment report be posted is only as good amtbanation provided in ta report, and the form
that the parties have agreed onauves as much as it discloses.

Meanwhile, there is no sign that the Trusthase changed their ways. Class Counsel’s
response: not to worry, we negotiated a releasdétsgatlass members file a lawsuit for any post-
November 2017 behavior. The idea that class members should have to file a whole new lawsuit
(one with potential limitationssues) just to put a stop to amgg fiduciary breaches challenged
in the case is practically an admission ofittedequacy of the settlement.

What is more, although Class Counsel boasds ttie releases and covenants not to sue
(“Release”) leave open claims based on conductpibsttdates the Amended Complaint, that is
simply not what the Release actually says. Ratthe Release language invites an argument that
the Release bars suit for any conduct at any time, including after November 2017 and on into the
future, that has any connection to the allegations in the Amended Complamteisda Class
Counsel were right (they are ndght) that the governance prsions in their current form
guarantee a documentary record of ongoing mismamaigle it is not clear that any class member
will be able to use such evidence. The specifdiuress of the Proposed Settlement is that — in
stark contrast to the picture painted by Class Counsdiattifails to prevent ongoing and future
breachesand simultaneously extinguishes or hampiws assertion of claims based on such
breaches

FACTUAL BACKGROUND

Itis not seriously disputed that the Trustégsadopted an extraordinarily aggressive target
for investment returns, (2) chose to make exéigrhigh allocations withithe equity portion of
their portfolio to risky and illiquid investments ein attempt to meet dh target (specifically

drawing down a large portion ofédhdomestic equity investment order to fund large bets on
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emerging markets and paite equity), resultingn portfolios so unorthaak as to be unheard f,
(3) relied on active managgefar in excess of the Fund’s peersmwhen passive alternatives were
available? and (4) that the Fund would be in muchtéeshape today if the Trustees had made
more orthodox investing decisions.

The core defense was strikingly weak: that‘tigectively prudent” thing to do — the thing
any other prudent person wouldvkadone in the shoes of these Trustees — wamke bold bets
if those were the ones that stood a chanceatiag a possible long-range insolvency. A defense
expert offered the eyebrow-raising theory thatiit lba, and here was, rational to “pull the goalie,”
referring to an aggressive move deployed tsmig hockey teams shortly before the clock runs

out® The defense also offered an underwhelming “procedural prudence” défense.

3 Defendant Christopher Brockmeyer, the employer-side Board and Investment CommitteaiiCoyChis own
count sits on the board of 22 ERISA funded

http://depthome.brooklyn.cuny.edu/theater/people_faculfunat brockmeyer_christopher.html), and admitted
that none of them used a riskier asset allocation thaotieisBrockmeyer Dep. 30-31. Or as Brockmeyer stated
publicly, the allocations here were “very aggressdapecially for the Taft-Hartleya very aggressive portfolio.”
Mangiero Report 67 (quoting podcast; emphasis added).

4 See, e.g.Mangiero Report § 110. The defense did not dispute this. In 2009, the Fund had<&ssets in index
funds. By the time thktigation was filed, the numbdrad reached a still-paltry 11%. Defense expert Borzi's Report
20-21.

5 Franklin Report 1-2, 18-20. The fallacy of course is that hockey is binaggnaither wins or loses, and it does

not matter by how much. With a defined-benefit glatiming of when a plan becomes insolvent, and the magnitude

of the insolvency, are extremely importé8ee, e.g.Pitts Report  36laking a shot at avoiding projected insolvency

in the year 2050 is imprudent if it creates serious risks mfojected 2035 insolveneywhich in substance is what
happened in this case. The defense [DE 184 at 21, 22, 25] makes much of stochastic modeling conducted by their
expert, except that (1) the Trustees consulted no such stochastic models in making their 2010dewiskirisl, and

(2) the 2014 stochastic study contemporaneously used to support the 2015 allocation cautiongdatly gradirst

page “that a riskier asset allocation produces|] [ijncreased potential for insolvencytheveng haul, DE 41-26 at

4. The defense has never explained why it was prudent to assume that risk — one that matedieliasthting effect.

6 The defense process expert notably chose not to “afford[] great weight to” the damning emails that emerged in
discovery, preferring to rely insteadh formal meeting minutes and notes &ygcreated by plan counsel as well as

on such superficial facts as that committees existed, nyseaiucurred, and advisors were involved. Borzi Report 9-

10 & n.6 (explaining sources relied onyl. at 12 (opining that “regularly scheduled quarterly meetings” are
“[nJormally” “sufficient for the trusteedo discharge their duties prudentlyi}. at 14 (noting that, even though
everyone or almost everyone on the 16-person Board lacked a finance/investing background, all of the Trustees
“received ‘on the job’ training thugh presentations and seminarsge also idat 14-27 (reviewing involvement of
professionals).

4
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Plenty of maturing defined-benefit pemsifunds fared poorly in 2008, became stressed,
and are facing net outflows. Yet there is no euitk that any other pension fund reacted to the
stress the way this one did.hese Trustees, without understamyplihe risks they were taking on,
made a long-shot bet that they could avaidbng-run problem, and in so doing foreseeably
hastened and worsened a more immediate ériEiige Trustees compoundi¢he effects of their
misguided asset allocation with an over-relianceactive managers — with no criteria or process
for choosing active over passive managementjresudficient understandingf how manager fees
impact performancg.

Nor is there any indication that the incuenits have learned any lessons. Even Class
Counsel confess that they and thidients remain “frustated at the Trusteesbntinuing imprudent
investment risk-taking.” Fee Mo84. The asset allocations apped by the Board to this day
remain exotic, opaque, and illiquiti(The Plan’s switch over to di®utside Chief Investment
Officer” (OCIO) model is not, athe defense argues, a “fundamdghtzhange[] in processes,” DE
184 at 17; target retns and asset allocations remtie Board’s responsibilityseeAgreement §
8.1.4.) For instance, as of June 2019 a stagg@dntPo of Plan assets was allocated to Hedge

Funds and Private Equit$eeEx. 1 hereto; Agreement Ex. 5 at 11 [DE 139-1 at'¥2].

7July 9, 2019 Letter [DE 118] 3 (Class Counsel pointed atit‘ttone of the witnesses, including Defendants’ experts,
have identified any other Taft-Hartley or other large pengian with a similarly uber-aggressive asset allocation.”).

8 According to a 2018 report by a resped actuarial firm commissioned by agp of plan members (Exhibit 3 at 1),
the Trustees have “place[d] the Plara very small minority of highly dysfunctional multiemployer plans.”

® For years, key Trustees did not understand that (or did not know whether) key performance infornyatienethe
shown wagross not net, of the substantial fees charged by active man&geWitz Report § 121 (citing documents
and testimony); Mangiero Report 11 138-139 (citing docug)eUnion-side Investment Committee Co-Chair Phillip
Yao testified: “the amount of fees we were paying latien to whatever performance we had was not something that
| fretted over.” Mangiero Report { 97.

o'we have compiled information on asset allocations/targets for the Fund at relevant points in time in Exhibit 1.

1 The Private Equity and Heddrund percentages are waywab the norm for Large Taft-Hartley Plans, just as the
allocation to public equity is way below the noigee id Ex. 5 at 20 [DEL39-1 at 81]. Andvithin public equity, the

allocation to U.S. equities is on the very low end, jughasallocation to developed international is literally off the

high end of the chart even when comparing just to the 12 other plans whose asset classifications supposedly permit
comparison with the Funddéediscussion at page 18 belowd. Ex. 5 at 21 [DE 139-1 at 82].

5
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And the Fund still over-relies on highstp predictably under-performing active
management even in the traditional public egsipertion of its portfolio. For all the money the
Plan spent on managers, thaseeistments, net of fees, underperied the chosen benchmark by
about 1% a year from Septemi2€x17 to December 2019. Agreené&ix. 5 at 3 [DE 139-1 at 64].
That is a significant shortfall, and one that wbbhve been avoided through the use of low-cost
passive managers. Thus there awmi to be serious questions abuiy it is that this Fund
persists in its addiction to active managéos as one union-side Investment Committee member
wrote to two others in May 2017, “why we pay soamtio managers to not even keep up with the
markets,” Mangiero Report § 139). Whiemeactive management is permissible, tiee of the
public equity component of a pension fund in this day and age shoplkbizely indexetf.As
one of the other Investment Coriti@e members pointed out in the same email thread: “History
has borne out that, in most casesspae beats active.” Mangiero Report  135.

LEGAL STANDARD

Because the Proposed Settlemeatild bind all members of the cla$sthe Court must
above all assess whether “thee&provided for the clasis adequate.” Fe®. Civ. P. 23(c)(2)(C)

(emphasis added). Thus the Q&ur‘primary concern is withthe substantive terms of the

12 SeeRestatement (Third) of Trusts § 90 cmt. f (fiduciaries have a duty to seek “the lowesf lésiehnd cosffor

a particular level of expected return” (emphasis addsd¥also, e.gChristine Williamson, Funds Turn Back Clock

in Return to Active Equity, Pensions & Investments (Feb. 4, 2019) (as of September 2017, 63.3% of US equity
investments held by the 200 largest defined benefit plans was passively investaipble at
https://www.pionline.com/article/20190204/PRINT/1902098%4ds-turn-back-clock-in-return-to-active-equity.

B The three Investment Committee members on this thread were union Trustees Yao, Moriarity, angoRdait,
who as union president and Board Co-Chair wields absolute power on the union side of thed&fadibit 4 8§
3.8, 3.10), ad who (according to Moarity) was “seeminglyuninformed, unable and unwilling to adequately
articulate [his] reasoning,” Mangiero Report § 150 (emphasis added).

¥ The Court’s orders, reflecting counsel’s input, st there are over 114 0@nembers of the class.g, DE 163

at 3; DE 151. Class Counsel states that$26.85 million award translates&@50 for each “active and retired Plan
participant[],” Prelim Approval Mot. 9 — which equals 35,800 people. The latter number is far closer to the number
of people with a genuine stake in the Fund and this &esBE 151 at 3see alsdhe Fund’s Form 5500, excerpted

in Exhibit 5 hereto.

6
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settlement: ‘Basic to this . . . is the needdonpare the terms of tle@mpromise with the likely
rewards of litigation.””Maywalt v. Parker & Parsley Petroleum C&7 F.3d 1072, 1079-80 (2d
Cir. 1995) (internal quotatiorsnd citationsomitted);see also In re Traffic Exec. Ass’n E. R.R.
627 F.2d 631, 633 (2d Cir. 1980) (“[T]he most significkactor for the district judge is the strength
of plaintiffs’ case balanced agait the settlement offer.”). Whilthe Court is norequired to
conduct a trial on the merits, it “isqeired to explore the &s sufficiently to make an intelligent
comparison between the amountldé compromise and the prdibarecovery.” 627 F.2d at 633.
Crucially, where, as herglaintiffs are seekingnjunctive or other non-monetary reliébr the
class, this comparison must Iperformed with respect to theon-monetary or equitable
components of the propos8ee Selby v. Principal Mut. Life Ins. Cho. 98 Civ. 5283 (RLC),
2003 WL 22772330, at *2-*3 (S.D.N.Y. Nov. 21, 2003pgeoving class actiosettlement under
Traffic because “the proposed injuive relief adequately adesses the problem that was
originally alleged to be the causkinaccurate denials of benefitsBjevman v. Burlington N. R.R.
Co, 118 F.R.D. 29, 32-33 (S.D.N.Y. 1987). Thus a caat thtried, is highly likely to result in a
finding of breach of fiduciary duty and ensuing grestive equitable religfn addition to an award
of mostly uncollectible money damages) cannoipprly be settled witla proposal that affords
almost meaningless non-monetary remediestesa recurrence, and operates to extinguish future
claims based on a recurrence.

REASONS TO REJECT THE SETTLEMENT

l. The Non-Monetary Relief Is Inadequate

The governance provisions do little or nothingremedy or prevent ongoing and future

breaches of fiduciary duty, insteatalling a disempowered figurehe&d.

15 The discussion here is not meant to be an exhaustive catalogue of every problem with the Agreemen
7
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A. The Asset Allocation Procedures Invite Business As Usual

Under Agreement § 8.1.4, the Board of Truseesessly retains rpensibility for setting
the asset allocation policy, and is practicallyitexd to continue on the same imprudent course.
The failed incumbents are still in charge oftisg “the Plan’s investment return and risk
objectives” — even though discovamade clear that this group dfustees cannot be trusted to
understanglet alone prudently bahae, risk and rewartf.And although the e “OCIO monitor”
(confusingly also referred to as an “investment consultant”) will “provide[] proposed asset
allocation targets,” this is made “subject ®'veto by the Trusteesubnot the NIF) of any
proposed targets.” Agreement § 8.1.4. This is dedpi¢ fact that discevy revealed that the
Trustees imprudently adopted “ultra-aggies,” “unorthodox,” and “exotic” allocatiohs
without understanding theskis they were taking dif.

B. The Neutral Independent Fiduciary Provisions Are Insufficient

1. The NIF Position Is Toothless
The centerpiece of the governance provisienthe appointment of the NIF, who will

“serve as an additional, nonvoting, neutral trustee,” a “nongothember of the Investment

16 Mangiero Report 1 72, 144 (reviewing case evidence thesrtglindicate[s] Trustees’ intent to ramp up risk to

seek higher returns” without “firgtissessing how much risk the AFM Plan could tolerate”); Witz Report 29-30 n.26
(same); Witz Report T 21 (Trustees were warned thay tim tmake up a projected funding shortfall by aiming for
increased investment returns was a “highly risky rothef dice.”); Mangiero Report { 128 (quoting meeting notes
reflecting that the plan’s actuary advised the Trustees that any allocation that would support the investment return the
Trustees were demanding “would increase the risk of insolvency”).

7 Quotations are from case evidence cited in Witz Report 1 51-54.

18 See, e.g.Mangiero Report 25 (“According to minutes from a multi-day November 2011 mditiagyas said

about investment risks associated with [Emerging Markets Equities] and [Private Egeigh though meeting
minutes reflected that “the primary pose of the first two days of the Committee meetings was to discuss possible
modifications to the Fund’s current asset allocatiof@mphasis added)), 1 45 (Trustees “did not carry out a
comprehensive assessment of investment risks when . . twloeymade the decision to further increase the Plan’s
investment in [Emerging Markets Equities and Privateitighjin magnitudes that far eeeded allocations made by
most, if not all, other large Taft-Hartley plans.”), {@@position testimony from Co-Chair Hair and other Trustees
“shows their level of risk literacy was insufficient apet they never sought adequate training or asked detailed
guestions of advisors or fund managers or otherwise developed a clear understanding afoouelaswre important
investment risks.”).

8



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 15 of 240

Committee,” and an advisory resource to the actuustees on the Investment Committee (but
not other trustees). Agreement § 8.1.5. The NIFgthrer words, will be toothless. Under the
governing documents for this Furadl, decisions are made by vote of the Trustees and only by vote
of the Trustee® Without a vote, the NIF sano decision-making role.

The Agreement states that the NIF will “function in all respeothef than voting
authority)” as an Investment Comne# Co-Chair and “will particgte in Investment Committee
meetings, deliberations and decisiongh all the authority and rgponsibilities of a Trustesith
respect [tJo the Plan’s investmentgher than voting authori)y’ Agreement 8§ 8.1.5.1(b), (c). The
Agreement similarly allows the NIF to sit in on “the portion of the Board meetings” regarding
investments, With all the authority and rgmnsibilities of a Trustee . . (other than voting
authority).” Id. § 8.1.5.1(d). Again, these are oxymorons. fes of this Fund have no “authority”
and “responsibility” separate fmo their voting power. (Trusteeseasometimes polled for their
vote through informal emiaiand phone calls outi of formal meeting$ it is not clear whether
or how the NIF would participate in this procg3he Investment Committee role described in the
Agreement is essentially a ceremonial post.

The Agreement spells out sonaglditional tasks for the Nl The NIF is to “[m]ake
recommendations . . . regardingaalges (if any) in the procesgmagsuant to which the Investment
Committee performs its responsibilities.” Agreein®B.1.5.1(f). The Agreement pointedly avoids
requiring that these recommaations be presented in writirajyd does not say what the Trustees
are to do with the (likely oralecommendations, which means ttreg Trustees are free to ignore

them. The NIF also is to prepari]ti coordination with thke Trustees and the OCJOa written

19 Agreement and Declaration of Trust [Exhibit 4] § 6.dli(actions of the Board shall be taken by” vote).
20 Exhibit 4 88 6.4(c), 7.4(c).
9
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report regardingpossible changeto the Plan’s Investment Policy Statementl”’ 8 8.1.5.1(qg)
(emphasis added). This task does resultvimitien report, but one that apparenthynis prepared
independently (but rather “[ijn coordination with the Trustaesl the OCIO”) and so would
require the NIF in cases of disagreement to defgradrustees and their OCIO as to the contents
of the report. The above provis®should be converted into requirents, familiar in ERISA (and
other kinds of) settlementthat the outsider prepairdependenivritten recommendatioran the
relevant subject and/or thatafrecommendation is not followesl;eryone’s views and reasons are
documented?
2. The NIF Should Have Decision-Making Power

The NIF should be empowered to exercise genoversight and effectuate real change.
In practical terms that means the NIF needs to be given voting power. At the same time, the Co-
Chairs and the longtime employeade Investment Committee Co-Chair should change — perhaps
with the NIF stepping into an actual Chair roldath the Investment Committee and Board levels.

Class Counsel's mantra, apparently quotaimgunspecified commuration with one of

their experts, is that the non-monetary relief‘@&sbig win™ (or “a real win’”) and provides
“excellent protective [or prote¢ion] infrastructure.” Prelim. Approval Mot. 14, 18, 35, 44; DE
139 at 10; Fee Mot. 18, 30, 34. dlexpert in question is pwably Susan Mangiero, Class

Counsel’s expert on governance. Prelim. Approval Mot. 33.

21 E.g, Settlement Agreement § 7.1 & Approval Orddreno v. Deutsche Bank Ams. Holding Cphpo. 15-cv-

9936 (LGS) (S.D.N.Y.) (S.D.N. Aug. 24, 2018 & Mar. 1, 2019) (DE22-1, 347) (settlement required that an
independent fiduciary issue a “written opinion” as to certain conduct at issue); Settlement Agreement § 10.4 &
Approval OrderClark v. Duke Uniy.No. 16-cv-1044 (D.N.C. Jan. 16, 2019 & June 24, 2019) (DE 149-2, DE 164)
(fiduciaries required to obtain recommendation from independent consultant on wheth@ittdidsl for certain
services; if consultant says yes but fiduciaries decide no, everyone’s reasons have to be documented satt@itte con
has to issue a written report).

10
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But these reforms are not a “big win” an@ throtection they provids not “excellent” —
and the Court can take thatefitly from Ms. Mangies. In a recenarticle about independent
fiduciaries, Ms. Mangiero explaidehat whether a NIF succeedgf#nds on a panopdyf factors,
not the least of whicks the authority grardd to them to ensure thatrobust process exists, is
implemented, and when needed, revised.” (SeeEx. 2 hereto & footnote 2 above; emphasis
added.) The NIF here has no such “authority"dnsure” anything. Ms. Magiero also stressed
the importance of “protection allowing the iq#dent fiduciary to rigorously watch over the
actions of in-house ERISA investment committee memaedsoutside vendors with impunity
No one is well-served if a suppally objective third party . .has limited clouto prevent undue
risk-taking by others.ld. (emphasis added). But here the proposed NIF has zero “clout to prevent
undue risk-taking.” (As noted abgvine setting of risk/return odgtives and the asset-allocation
approval power is vested in voting Trustees aldvs.)Mangiero also nosghat “[a]n independent
fiduciary should have the latitude renegotiate vendor contractdd. This NIF has no such
latitude, and at best can comment bpoices made by others. Ms. Mangiero agair):(

The independent fiduciary muistutally assess any deficiencies regarding how in-house

ERISA fiduciary decisions were made in the @est then correct them. This scrutiny

could result in major changes such as sawj the investment polisgatement for the plan

working with outside ERISA counsel and in-house Human Resouméamprove
participant communicationgnd/orhiring a firm to carry out a governance audit

The NIF here is empowered to “correct” nothifrurther, the Agreement does not contemplate
any role by the NIF in a “governance audit,’eavthough governance iacking in key respects
here, such as the allegice of plan counselSéel.C. below.) The NIF’s role is limited to “the
Plan’s investments,” Agement § 8.1.5.1(a)-(dBs opposed to other impantasubjects, such as
actuarial matters. Ahough the Agreement leaves open plossibility of expanding the NIF's

duties, it does nakquireit. Id. 8 8.1.5.1(h).

11
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The NIF here also is not given any role“participant communications,” let alone the
ability to “improve” them. Clas Counsel asserts that the praubgovernance reforms “are
designed to prevent the Trustees from ever adaiddiding Plan Participants like they did from
2010 through the end of 2016,” Prelim ApprovaltMbn.1, but that is simply not trudothing
in the Agreement begins to address disclosures regafding condition(as opposed to
investment performance), let alohrustees’ plans to cut benefits. In fact, the Settlement secures
no relief whatsoever for the clagsn Plaintiffs’ claim based on dishoneste( disloyal)
communicationg? This point is particularly frustrating to Objectors, who are outraged that the
Trustees, in a deliberate effoid hide their impndent investing and itslisastrous results,
undeniably deceived participants for many yeamuathe condition of the Fund and the nature of
its investment$® Had the Trustees made truthful distiees prior to 201Garticipants would
have had time and an opportunity to adjustrthetirement planning teeflect the reality, known
to the Trustees years in advanttegt the Fund was idire circumstances and therefore that the
benefits promised to participants might be cue Tdilure not to make timely, accurate disclosure

of this risk was unconscionablié;materially and adversely impacted the retirement security of

22 Am. Compl. 11 17, 18(a), 177, 179(b), 180(a). The Court expressly sustained those@aittouglt ruled that
loss was not adequately alleged. DE 90 at 43. And rightlkstong as a plaintiff satisfies Article Il standing, as the
Plaintiffs here unquestionably dcf, Thole v. U.S. Bank N,A40 S. Ct. 1615, 1621-22 (202@ck of causation and
damages is not a reason to withhiodnctive relieffor a proven breach of fiduciary dutyee, e.gBrock v. Robbins
830 F.2d 640, 647 (7th Cir. 1987).

23 For example, notices the fiduciaries sent in 2014 and 2015 to their financially unsophisticated beneficiaries (huge
numbers of whom did in fact “open . .. mail from the PI&E 184 at 32, and read it) state that if the Fund were
simply to meet its then-current actuarial assumptions, insolvencyavpsojectedSeeEx. 6 hereto at ECF 2, But

the basic defense theory here is that by this time, meradfinghe assumptions was projected to result in insolvency

— supposedly making it prudent for the Trustees to aim for higher retees$:ranklin Report 7 (“the risk of
insolvency was . . . evident . . . in 2015"). The Trustestedtin 2015 (Ex. 6 at ECF 3): “the Plan’s actuary projects

that if the Plan meets its currentsamptions, the Plan will remain solvemter the actuary’s 20 year projection

period’ —misleadingly omitting that (i) the actuaries in fact haojgutions for longer periods, and (ii) these showed
insolvency. Franklin Report 18 (by 2015, actuaries weogecting insolvency in “roughly 20 to 30 years”).
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thousands of families. The NIFdrefore must be given a deasimaking role with respect to
communications to Plan participants.

No one has yet explainechythe NIF cannot have genuine decision-making authority and
a broader role. The closest Class Counsel have otoelaim in a footnote that even if the NIF
couldvote, it would not matter “becae his vote could never trurtige majority vote of the duly
elected AFM union president Raymond Hair argldppointees.” Prelim. Approval Mot. 10 n.3.
This does not make sense. The Fund’s gowugrdiocuments provide, as is common for Taft-
Hartley plans, for “unit votingby camp: the union Trustees caliwely cast one vote, as do the
employer Trustees. Decisions aredady a 2-0 vote (or a vote biin favor and 1 abstaining, and
there are also special proceesifor resolving deadlock$).

There is no reason why this structurenmat be adjusted to accommodate a decision-
making NIF?° The NIF could be given at least a thirdtwote, so his agreement would be required
in case of a disagreement betwemion and employer Trustees. Oetter yet, to allay concerns
that the union and employer Trustees couldnfyup” on him, the NIF could be given two unit
votes, so that his assembuld be required for most Boardiiaois, though the other Trustees acting
together would be capable of d&axking him. Or if that is toanuchpower, the Fund could do
away with unit voting, and each Trustee plus the Bbuld be given an individual vote, forcing
each fiduciary to take his role serioif8lyand allowing the NIF to break ties in the event of
unanimity within each caucus. Tpeint is, there are a range ofgsiilities, and nonef them is

especially difficult to imgine or to implement.

24 Exhibit 4 § 6.4.
25The mutually agreed NIF, Andrelwing, states that he haserv[ed] as an independent fiduciary with authority to
make decisions foraft-Hartley plansand other benefit plans subject to ERISA in lieu of the plans’ board of trustees
or decision-makers,” DE 139-2 6 (emphasis added). Clearly this has been done before.
26 Cf. Hair Dep. 317:16 — 22 (employer-side trustee boasted in an email that “| was not sleepigly tineo
meetings, which is perhaps more tlameast one union trustee can say.”).
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In sum, according to criteria supplied by “paps the leading fiduciary expert in the
country,” Prelim. Approval Mot. 24, the nonemetary provisions of the Agreement are
inadequate. Objectors’ request for a duly empedeXIF — in line with industry standards as
outlined by Ms. Mangiero — is a reasonable ask given the evidence here, and there is ample
precedent for itSeeSettlement Agreement 8 7.1 & Approval Ordeigreno v. Deutsche Bank
Americas Holding Corp.No. 15-cv-9936 (LGS) (S.D.N.Y(5.D.N.Y. Aug. 24, 2018 & Mar. 1,

2019) (DE 322-1, 347) (approved settlement requiratl ali future decisions regarding certain
conduct challenged in the case “be delegated to an independent fiduwelarglso would provide
an independent “written opinion” &3 other conduct at issuesge alsdootnote 25 above.

3. Class Counsel’'s Theory That the NIFIMDeter the Trustes or Expose Them
to Liability Is Flawed

Class Counsel also suggests that the lasick vote does not matter because the NIF
provisions will lead to the creat of a “written record” that will either deter the Trustees from
“tak[ing] similar imprudent investment risks” ingHuture or else expose them to liability. Prelim.
Approval Mot. 9, 10, 14; Fee Mot. 10. There are¢hmajor problems with this premise. The first
is that Class Counsel have misch&azed the Agreement. Although the N#required to state
(orally) his assessmemwin matters considered by the Investment Committélee NIF isnot
required to make — and has no authaotynake — what G@lss Counsel ternfa written record [of]
any material disputes betwebimself and the Trustees,” Pral Approval Mot. 10 (emphasis
added). One searches the Agreement in f@ any general obligation to makenaitten record
of disagreements (material or otivese) between the NIF and the Tiess. To be sure, there is an

express obligation to make a #en record of any disagreement regarding a candidate to serve as

27 Agreement § 8.1.5(e) (NIF “responsible to state his/her assessment . . . for all matters under deliberation or subject
to a decision or vote relateo the Investment Committee”).
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monitor of the OCIOSeeAgreement Ex. 68 However, with this sole exceptionpthing in the
Agreement prevents the Trustees frgnoring, muzzling, or burying the NIF's viefs

The second problem with the get-pratter-get-sued theory is thaelass members should
not have to go to the trouble and expense afgimg another lawsuit to redress ongoing or
recurring practices exposed in this lawsdihat this might be uired is practically andmission
of theinadequacy of the prospective relief.

The third problem with Class Counsel's thedsythat the Release is phrased in a way
guaranteed to elicit the argumdimat the Trustees and their vendors/advigetsa free pass for all
practices and courses of conduct that weresakish the Amended Complaint and continue into
the present and futures€eSection Il below.) Thus it is notezr that any relevant “record” (even
assuming that the Trustees were &ate one) could be ptd any use.

4. The NIF’'s Term Is Too Short

The NIF's term — fouror five years — simplyis too short. ThisFund has long-term
problems. The statute of limitations does not rexjtle Court in fashioning equitable relief or
considering its adequacy to claseeyes to the fact that the Trustees’ mismanagement began well

before 2011. A longer-lasting mechanismreining in the Trues is needed.

28 There are also provisions ensuring documentation surroundi@fie@ monitor'sproposed asset allocation targets
and theTrusteesveto of same — but that does not guarantee any record fRiseviews. Agreement § 8.1.4.

2% Deposition testimony reflects that the Trustees approve sinfiteeetings, that there is jockeying over the contents
of the minutes, and that Trustees andi@ir counsel are well aware that minubésneetings are a potential source

of adverse evidencé&.g, Albert Dep. 176:19-177:3; Brockmeyer Dep. 145:17-147:5, 148:23-149:16, 152:12-154:4,
158:3-21.

30 Yet another problem: Although the Agreement does nohew the NIF is to be paid, presumably the money will
come from Fund assets — which is to $egm the class. This is unfair. The®$ fees are likely to add up, as Andrew
Irving is a New York City-based former senior partnea atajor national law firm with many decades of legal and
consulting experience whose time likely commands many hundreds of dollars aBdw®iiE 139-2 at 5-6. While
perhaps a drop in the overall bucket, as a matter of fairthestges of a newly installed fiduciary should be paid by
the Defendants (or their insurer), nog ghlaintiff class, since it was the breahfiduciaries whose behavior created
the need for the NIF.
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C. Current Plan Counsel Has Disqualifying Canflicts, Undermining the Integrity of
the Settlement and Underscoringhe Need for NIF Empowerment

Class Counsel claims that thedatively recent departure &fory Albert from Proskauer,
(one of the plan’s two counsels) and the replaent of Bredhoff & Kaer (the plan’s other
counsel) with the Cohen, Weiss firm “will hetping new blood into thenix,” Prelim Approval
Mot. 13-14. On the contrary: thedirms are subject to serious ongiconflicts of interest that
have adversely impacted the Fund and the cl&agsCohen, Weiss firm (like Bredhoff before it)
and Proskauer anglan counsef! paid millions of dollars annually out of the class members’
retirement moneysgeExhibit 5 hereto, last page) frotect the interests of th@an and its
membershig?Here, however, the same firms appear &srde counsel for thadividual Trustees
in a lawsuit brought on behalf of tipdan seeking to have the Trustees makeplaa whole for
the Trustees’ breache$fiduciary duty® (As if that were not enough, the firms’ own legal advice
was a major issue in the case, pllis Albert, a key witness for Rintiffs’ side of the case, was
still at Proskauer during the time of kisposition, which was defended by Proskafjer.

Just as in shareholder derivative suits director counsed@ngdany counsel should not be
the same, so too here the defense firms should have been disqualified a long time ago either from
defending the Trustees in this casérom their role as plan couns&cGinn v. DeSoto, IncNo.

90 C 4481, 1990 WL 251753, at *4 (N.D. Ill. D&1, 1990) (applying ABAVodel Rule 1.7(b),

since adopted in New York, tosgjualify the same counsel fronmgiltaneously representing plans

31 Seehttps://www.afm-epf.org/AboutAFM-EPF/ExecutiveDirectorConsultants.aspx (listing “Plan Counsel”).

32 Albert Dep. 23:23-24:25 (explaining that in his role asmgounsel, his client is the Fund and its beneficiaries).
33 SeeAm. Compl. caption & 11 29, 4490; 29 U.S.C. § 1132(a)(R)ass. Mut. Life Ins. Co. v. Russell'3 U.S.
134, 142 n.9 (1985) (actions by ERISA patrticipants under § 1132(a)(2) are on behalfptdiitas a whole”).

34When the Court flagged the counsel-witness issuensiefeounsel’s explanation wéae have no expectation

that any of the partners will say something adverse to their clients,” DE 112 at 10 — apparently forgetting that “their
clients” include the plan, which in this action has interadteerseto the Trustees whom counsel has been
representingSeeN.Y. R.P.C. 3.7(b)(1), 1.7(b)(3), (b)(4). Needless to say the plan (acting through conflicted
Trustees) could not have given informed consent to the conflicted representation.
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and trustees in breach of fiducialyty action: “the interests of thpgans conflict with those of the
individual [fiduciary] ddendants”). Class Counsel for someason elected not to do anything
about the morass of conflicts heBut the firms’ dual (and duelinddyalties — coupled with the
usual incentives of ClasCounsel to focus osarly monetary relief- do call the integrity of the
Proposed Settlement into question. The competggliies are also a staillustration that the
NIF needs to be given input and authority on governance matters, and needs to be able to engage
with outside service providers of his own chogswho are not beholden to the Trustees — or in
Ms. Mangiero’s words, “to regotiate vendor contracts.”

D. The Disclosure Provisions Are Too Weak and Need To Be Strengthened

The Agreement requires public disclosure & bios and qualificationsf a Trustee-elect
“at least four weeks before the effective date of any new Trugssgsappointment to serve on
the board” (Agreement § 8.1.6) — in other woral$er a Trustee has alrép been selected but
before he/she has taken offfed his timing is pointless. Thisfiormation should @inly be posted
for a proposed Trustee before loe she has been seleciesb that Plan participants have an
opportunity to evaluate new candidates and raigeobjections with union leadership or through
other channels. Furthermore there is absolutelgeason that bios and qualifications should not
be provided foall Trustees, including incumbents.

The Agreement also requires public postiafy “a quarterly invetment report, in
substantially the same form as Exhibit 5 [te fkgreement], prepared liye OCIO comparing the

Plan’s asset allocation to the asset allocatidraode Taft-Hartley Plans [i.e. multiemployer plans

35 Class Counsel mischaracterizes this provision of the Agreement, stating theJrosust “provide Plan
Participants with at least four weekwotice of the identity and qualificatiormefore any appointment of any new
Trustees so that Plan Participants have the opportunity to evaluate and raise any objections regarding those
prospective new Truste&®relim. Approval Mot. 13 (emphasis addesBe also idat 23 (inaccurately claiming that

the Agreement requires “advance noti€¢he identification of each neproposed trustég.
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with > $1B in assets] and c@ming a running cumulative comjson of Plan’s actual equity
performance since October 2017 versus ana@te index benchmark.” Agreement § 8.1.2.
Class Counsel states that thi®vision “will effectively prevehthe Trusteesrom hiding such
critical information from the participants thegpresent.” Prelim. Appwval Mot. 13. However,
much of the information will remain hidden.

The Exhibit 5 disclosure is step in the right directiorut it is inadequate. First, does
not comparehe Fund to all other Large Taft-Hartley plans as the Agreement reqliveonly
to 12 out of 45 peers, supposetibrause this minority is the grothmt “reported public equity
classifications consistent with AFM-EPF’s ddgations.” Agreement Ex. 5 at 21 [DE 139-1 at
82]. Translation: the basic categs used by the Trustees ardfisiently outside the norm that
intelligent comparison with the mainstream is impossible.

Indeed, the asset categonesed in Exhibit 5 are opaqaed seemingly overlapping. The
following are each sub-categories under “Globalifgiul.S. Equity (7.9%), Developed ex. U.S.
Equity [i.e. developed internatial equity] (12.5%), Emerging Meets Equity (6.2%), and Global
Managers (16.2%See id Ex. 5 at 11 [DE 139-1 at 72]. Whit meant by “Global Managers,”
and into what categories (U.&quity, international developedmerging markets) do the 16.2%
of Plan Assets so classified really fall? TEehibit makes a half-head, and imperfect, attempt
to deal with thisld. Ex. 5 at 21 [DE 139-1 at 82] (“Global Equity managers are apportioned to
[U.S., developed international, and emergingkats] based on their benchmark composition.”
But the benchmark does not indicateat an active fund manager actually owns.

Similarly, as of December 2019 a staggering @itk 16.7% of Plan assets was allocated
to “Hedge Funds,” split into “Higed Equity” and “Absolute Returnld. Ex. 5 at 11 [DE 139-1

at 72] What do these terms medhedge funds” are not an ass#ss they are a loose term for
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a(n expensive) category of asseinaget®, and the two sub-categories here (“Hedged Equity”
and “Absolute Return”) are jargon that sayaaky nothing about the underlying asset class (or
the risk). A hedge fund can invest in U.S. iigs, emerging markets, fixed income, and many
things besides, including all sorts of exotic derivative instruments. Wimages of Plan assets
entrusted to hedge fund managers are actuallySn éfjuities, developed international, emerging
markets, traditional fixed income, real estate, none of the above, etc.?

Next: focusing just on the “Global Equity” perfoance (and settingside the definitional
problem that many of the assets classifiedHedge Funds may properly belong to other
categories), apparently annualized perforogaBeptember 2017 to December 2019 lagged the
benchmark by 0.9 percent. Agreement Ex. 5 at B [[39-1 at 64], 6th lineTroublingly, it is
impossible to know from Exhibit &actly what accounts for this underperformance — there is no
information on historic performance for any timeipd longer than a year for almost any of the
individual investments/managers. Better disclosures are needed.

E. Class Counsel's Arguments Defendinghe Adequacy of the Non-Monetary
Provisions Are Not Supported or Persuasive

The non-monetary relief here needs to be mnemson the same yardstick as the equitable
relief that would be awarded aftBlaintiffs (in all probability)proved fiduciary breach at trial.
Class Counsel argues that thev@rnance Provisions here “likeexceed the injunctive relief
achievable even after a successful trial,” and thatoval of a fiduciary “is an extraordinary
remedy that is rarely ordered in civil cases, paléidy where, as here, there is no evidence that

the trustees stole or diverted plan és$ar their personal use.” Fee Mot. at®3But Class Counsel

36 See, e.9.SEC Investor Bulletin: Hedge Funds https://www.sec.gov/files/ib_hedgefunds.pdf.

37 The only support Class Counséfers for this argument iSacerdote v. N.Y.U328 F. Supp. 3d 273 (S.D.N.Y.
2018), but that case is off-point for a host of reasons — including that the court thereddomedch and so never
needed to rule on remedies.
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themselves pressed for removal of Trustees ioase that did not allege that any Trustees
misappropriated assetSeeAm. Compl. at 86 (Prayer for Ref | E); July 9, 2019 Letter from
Steven A. Schwartz [DE 118] at 7.

Class Counsel's demand was hardly far-fetched. Under ERISA, “[tlhe issuance of a
permanent injunction is not limited to cases in which the fiduciary has engaged in self-dealing. [29
U.S.C. 8§ 1109(a)] is intended to be remediad @rotective, and theoart must determine the
appropriateness of such amedy in light of all the ccumstances of the cas&€hao v. Mering
452 F.3d 174, 185 (2d Cir. 2006kes also Hugler v. Byrne47 F. Supp. 3d 223, 236-37
(S.D.N.Y. 2017) (“The removal & fiduciary ‘and the appointmeonf a person to serve in their
stead is appropriate under the statwhen [the fiduciary has] enged in ‘repeated or substantial
violation[s] of [his] responsibilities.” (quotingKatsaros v. Cody744 F.2d 270, 281 (2d Cir. 1984)
(internal quotatiomarks omitted))Imprudentfiduciaries can do at leaas much long-term harm
to plan assets alisloyalfiduciaries.E.g, Brock v. Robbins330 F.2d 640, 647 (7th Cir. 1987).

Had this case gone to trial, the Court migletl have stripped somadividuals from the
Board (an express statutorynredy designed to further ERISAdriving purpose of preventing
the failure of defined-benefit plarsee29 U.S.C. § 1001(a), 1109(ag)yd in all likelihood would
have required that the Board be subjected teresxe oversight. Th€ourt also might have
required that the Board be supplemented witlp@nered expertise, inasmuch as some of the
problems here seem to have been due to the Board’s population by Trustees who simply were not

equipped to dischardbeir responsibilities® In a settled context, the relief cansmmewhatess

38 None of the Trustees on the Union side had expertise in finance, investing, or actuarialeatEswitz Report
1 55 (employer-side Trustees recognitteat they lacked “time or expertists discharge the investment function).
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intrusive than if the case had gdodrial, but in exercising its gcretion (and its equitable powers),
the Court still must ensure that the noofratary relief is adguate and reasonable.
Il. The Release Language Is Not “Narrowly Tailored”

Class Counsel claims that the Releaswarowly tailored,” Pelim. Approval Mot. 35,
and that class members can “fil[e] their own laitvsegarding the Trusteesvestment decisions
from November 2017 to the presériige Mot. 34-35. But the theoredl ability to maintain suit
for post-October 2017 conduct, assuming it exists, is cold comfort when (1) there is a ticking three-
year clock running ttm a plaintiffs “actual knowldge,” 29 U.S.C. § 1113(2), (2)
October/November 2020 is less than three mofitom now (Class Counsel had to conduct “an
extensivesix-month investigation” before launchinggitase, Prelim. Approval Mot. 23-24), and
(3) to top it all off, an injunction is iplace (preliminary now, DE 163 at 8, and permanent upon
approval of the settlemersgeDE 139-1 at 54 | 12), enforcealih contempt, agnst commencing
suit based on a Released Claim — which will discourage any class member (and its counsel)
dissatisfied with the proposed remedies in tase from testing whether a claim based on post-
November 2017 conduct isgserved or released.

The even larger problenhdugh, is that there appearsh® no such “November 2017 to
the present” carve-out in the Agreement wis invented by Class Counsel. The “Released
Claims” are broadly defined amy claims that “were assert@u the Complaint or Amended
Complaint,or that arise out ofelate in any way toare based oy have any connection with any
of the factual or legal allegations assadtin the Complaint or Amended Complaintluding

but not limited to, those that . . . have any connectioithvdecisions made, prior to the OCIO

Management Date.g. October 1, 2017], regang” investment-related subjects, disclosures, and

fiduciary breach. Agreeme8t2.22.1 (emphasis added).
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The reference to an October (not November) 2Git& and to the switch to an OCIO comes
after “including but not limited tp and the language does not parsa way that temporally limits
the Release in the way Class Calridaims. In fact, Agreemeit 9.3 provides thdtthe release
of future entities opersons included among the Releaseti¢Zain Section 2.22 shall be limited
tothose Released Claims ttaae based on conduct preceditg Settlement Effective Ddt&his
language makes sense onlyhié Release covers condafter2017up tothe Settlement Effective
Dateand also(for all Released Parties ottthan the future entities @ersons protected by § 9.3)
beyond into the future — or so a defendarikely to argue in a future case.

In other words: To the extent that impratidbehavior XYZ (i) was challenged in the
Amended Complainbr has any arguable connection walmything challenged in the Amended
Complaint (ii) has continued from October/November 2017 to this day and/or (because the
governance provisions are so weak) continues or racting future, and (iii) a future suit is filed
challenging imprudent behavior XYZ based onThestees’ acts or omissions in 2018 or 2020 or
2022, the defense is sure to arguease, covenant not to sues jadicata (and theoretically there
is also a risk of contempt). Thus, eventlas Agreement fails to pvent ongoing and future
breaches, it alsextinguishes or hampers the assertion of claims based on such breaches

[1I. Class Counsel's Discussion of Suppasdelitigation Risks Is Wrong and Also
Irrelevant To Assessing the Adequacy of the Non-Monetary Relief

Class Counsel arguesttdement adequacy figely by pointing to (L supposed risks and
constraints associated with a potentdamagesaward and (2) a limitedsupply of insurance
money as a source obllection Prelim. Approval Mot. 3%0. But the supposed limit on the
amount ofdamagegotentially recoverable here is metevant to the question of wheduitable
relief is appropriate. In fact, tr@pposite is true. To the extent that available insurance constrains

what would otherwise be a mutdrger dollar recoverythat would be a reas for the settlement
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to havestronger not weaker, non-monetary preions — to ensure that tleverall relief is
adequate and fair to the class eifdhe monetary recovery is limited.

And indeed, the insurance polidgpes seem to be the main constraint here. Class Counsel
significantly understates the lilkeood of obtaining a very gh-dollar judgment assuming the
Court were to find liability. Clas Counsel suggests that ERISA'“gear statute of limitations
prohibited Plaintiffs from recovang damages for [imprudent] vestment allocation decisions
made before July 2011.” Prelirhpproval Mot. 10. But while damagesufferedoutside the
limitations period (here, dimg 2010 and the first half of 201f)ay not be recoverable, damages
sufferedinsidethe limitations period because of a fadluo correct an imprudent decision made
outsidethe limitations period a&r surely recoverabl&.g, Tibble v. Edison Int]|135 S. Ct. 1823,
1828 (2015) (“Under trust law, austee has a continuing duty fmonitor trust investments and
remove imprudent ones.”). As tife outset of the limiteons period, the Trustees as fiduciaries
hadliability for failing to correct an iprudent asset allocation that they or their predecessors had
made outside the limitations period. Thie aggressive 2010 asset allocatisae(Prelim.
Approval Mot. 17) is very relevant to the damages recoverable.

Class Counsel sheepishly points out that Afeshtlamages theory rests on the “notion”
that because of the imprudent allocations, “tlEPhissed out on substantial additional gains that

would have been achieved as suleof prudent assallocation during thextraordinary domestic

3% There is another reason why the monetary payment here is not much consolation: fEmeeénswney in a
meaningful sense comes from ttiass memberg he Fund annually pays $2 million a year for insuraseeExhibit

5 hereto, last page), the lion’s share of which weetstdnd to be the D&O préams. Multiplied by the 12 years
during which the Fund’s fiduciaries have botched the 2008 financial crisis and itsadfftetnat would add up to
much of the proposed insurance payment here — a remiradéh¢hhouse always wins. Atllthat the fact that after

a case like this is settled, theure premium®n the liability insurance — again paiding class members’ retirement
money — are sure to rise significantly. Thus while we hvbasis to dispute that the $50 million policy limits (net
of defense costs) are a practical ceiling on the potertildction here (although Class Counsel raises a tantalizing
doubt about even thaseePrelim. Approval Mot. 30 n.7), the Court, in assessing fairness and adequacy, should
consider that the insurance payout essentially considtse defendants using the class members’ own retirement
money, paid over time, to buy themselves out of this case.
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equity bull market run from 2010 to 2017d. at 46. Class Counsel suggests that this “'should

have earned more™ theory had only iffy chanoésuccess, making a i@eery in or approaching
the nine figures implausibléd. In reality Plaintiffs’ damagetheory rests on well-settled ERISA
and trust law: If a fiduciary invests imprudentllye recoverable loss isdlifference between the
resulting value of plan assetsd the value they would have hddhey had been invested
prudently Dardaganis v. Grace Capital, Inc889 F.2d 1237, 1243 (2d Cir. 1989, but for the
breach, the Fund would have earnedremore than it actually eahethere is a ‘loss’ for which
the breaching fiduciary is liable’Ronovan v. Bierwirth754 F.2d 1049, 1056 (2d Cir. 1985) (“the
measure of loss applicable undeRISA section 409 requires amaparison of what the Plan
actually earned . . . with what the Plan wouldéhaarned had the funds been available for other
Plan purposes”)see alsdRestatement (Third) of Trusts § 100 (2012).

Class Counsel’s discussion atsampletely ignoretghe substantial prable damages from
the Trustees’ over-reliance on active managers wiassive alternatives were available. The
defense damages expediued this claim alonat $30 million (assuming liability is established);
the Plaintiffs’ expert’s figuresvere at least twice as high.

Class Counsel (Prelim. Approval Mot. 45-4&e Mot. 25-26) suggests that two recent
cases that ended in vats for the defense are cautionary $al€lass Counsel points out that in
Brotherston v. Putnam Investments, L.R0O17 WL 2634361, at *12 (D. Mass. June 19, 2017), the
trial court “found that the plaintifffailed to establish a primaa€ie case of loss,despite “a

persuasive showing that the fiduciaries were ‘no paragon of diligence’ and that the defendants had

40 QuotingDardaganis Class Counsel alludes to “uncertainties xmfj damages.” Prelim. Approval Mot. 44. Class
Counsel strips that phrase from contéihat the Second Circuit actually saids that a court “should presume that,
but for the breach, the funds would have been invested in the most profitaldeatibthatives” anduncertainties

in fixing damages will generally be resolved against the wrongti®g® F.2d at 1244 (emphasis added).

41 SeeCarron Rebuttal Report 1 63; Witz Report § 130 & page 70 Fig. 10.
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failed to monitor the plan’mvestments.” Prelim. Approval Mo46. What Class Counsel doest
mention is that the First Circuit vacated and remanded this ruling because the district court — having
tentatively concluded that Defendants breached fideiciary duties — analyzed “loss” incorrectly.
907 F.3d 17, 31, 42 (1st Cir. 2018).

Class Counsel also mischaracteri@eserdoteThere, unlike here, ¢hdecisions made by
NYU relating to recordkeeping systerand other matters (all of theflar less consquential than
the subject matter of this casegre (unlike the decisions iasue here) clearly well-founded and
well-supported. Class Counsel kea much of the trial cotls criticism of several NYU
functionaries for a “concerninigck of knowledge relevant {their] Committee’s mandate,” 328
F. Supp. 3dat 280, 291-92. But those were quibbles thaygdl only a minor role in the opinion;
the committee did include knowledgeable peopié HYU, very much unlike the Trustees here,
made objectively reasonable decisions.

CONCLUSION

This is not a case in which the defendants lchemged their ways, or leadership has turned
over. It is one in which the fiduciary breaches exposed by the lawsuit continue to the present day.
The Agreement itself not only does akhmothing about it; it also hindectass membersom
doing anything about it. The incumbents’ latitude needs to be checked with an independent
fiduciary empowereth ways Class Counsel®svn expert has explainede best practices. Class
Counsel worked hard on this case and develagmnpelling record of years-long incompetence,
mismanagement, and dishonesty by the Trustagisunfortunatelythe Proposed Settlement is

inadequate, unfair, and unreasonables Tourt should declato approve it.
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Dated: July 27, 2020 Respectfully submitted,

WALFISH & FISSELL PLLC

Daniel Walfish "

Rachel Penski Fissell

405 Lexington Ave 8th floor

New York, NY 10174

Tel.: 212-672-0521

Email: dwalfish@walfishfissell.com

Attorneys for Objectors
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List of Exhibits

Exhibit 1: Compilation of asset allocation targets

Exhibit 2: Mangiero article

Exhibit 3: Report of Bolton Partners

Exhibit 4: Trust Agreement, as amended

Exhibit 5: Excerpts from the Plan’s IRSirp5500 for plan year ending Mar. 31, 2019

Exhibit 6: Participant communications
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Appendix: List of Objectors and Signature$?

Steven Nathan

Phillip Ayling

John R. Blane

Robert Stephen Brewster
Mike Brignardello

Pat Buchanan

Robert Buchanan
Peter Cannarozzi
John Mark Casstevens
Jack Cavari

John Clark

Felicia Collins

James Cox

Stephanie Cummins
Jacqui Danilow

Clint de Ganon
Christopher Deschene
Armen Donelian
Dennis Dreith

Glenn Drewes

Dan Dugmore

Bruce Dukov

Stuart Duncan

Robert Elhai

Mason Embry

Tony Finno

42 The list has been corrected in accordance gatmsel’s July 29 letter to the Court.
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Randall D. Ford
Shannon Ford
Larry Franklin
Allison Brewster Franzetti
Steve Gelfand
Owen Hale

Shari Hoffman
Mitchell L. Holder
Jody Jarowey
Jefferson Jarvis
Patrick Johnson-Whitty
John Jorgenson
JoANnn Kane
Randa Kirshbaum
Robert Kondor
Chuck Leavell
Paul Leim

Chris Leuzinger
Wesley Lee Little
Kerry Marx

John McDaniel
Joel McNeely
Greg Morrow
Kenneth Munday
Craig E. Nelson
Ron Oates
Warren Odze

Mark Olen

Document 186
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Daniel J. Parks
Weldon Dean Parks
Larry Paxton

Jay Rosen

Steven Schaeffer
Adam Shoenfeld
Jeffrey Southworth
David A. Spinozza
C. Michael Spriggs
Edgar M. Struble
Kenneth Wild

John David Willis
Glen A. Worf

Carol Zeavin
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Dated: Suly 27, 2020

Objector Name: Phillip W. Avling
Signed; ,4. L’fzf, Ly j,;,.-/ &

Address: 3027 Punta Del Este

Haciends Heights, CA 91745

Phone Number: 626.3365.9853
Email Address: meoboe@earthlink net
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number;

Email Address:

John R Blane

g%/( [%M

1649 Huntington Ln.

Highland Park, IL 60035

847 579-9200

John@BlaneMusic.com
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Dated: July 27, 2020

Objector Name:
Signed:
Address:

[12
Tealln, TR D06 5
Phone Number: (0[ S Z.ﬁ - l qﬁ

Email Address: bmmug@émm
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Robert Buchanan

i

NIV

4001 Knobhill Drive

Sherman Oaks, CA, 51403

818-085-2581

robbiebuchanan@mac.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Peter Cannarozzi
Fetin &Jumoﬁo'
(4
___6 Stuart St
__ Newton NJ 07860-2218

201-982-1699

petecannarozzi@gmail.com
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Diated: July 27, 3020

|I
i ! e £ o=
Objactor Name \ ,'{ yn' ALK 55 JEVENS

f d#r 7«_

L”_.E A Aol & e

Sagrd ;" &'f A
;{ v’f

Address:

WA B L . e A

Trone Nurnbor

Ervmael Muddnc s i s>
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

JACK CAVARI ,, .
f,‘fﬂm&, &u&w

ril |
/
646 Sunset Ave

Haworth, NJ 07641

201-385-3891

jeavari@verizon.net
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Dated: July 27, 2020

Otsoior Neme: Johe Clark
s i Hrwelerde,., Ave Ficn

Phone Number: AF 6l 2. €T

Email Address: Teer o et
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Objector Name: Felicia Collins

Signed: %{/ W

Address: 16 Dudley Heights

Albany, N.Y. 12210

Phone Number: 917-721-8148

Email Address: feeva09 @gmail.com
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Dated: July 27, 2020

Ohiector Namg: DAY TN LN ARG

Nipned.

: =
- ;""::L-I' i et
Addresa: - L7 WP T lutn
Lo Book A JREIS
__r""a“.'; 'v* 1% == o et )
(o) Roj-Jgag
Phonc Number: S el S3%
N PR 4 i
il 3 * . I b er ibkor @ P N
Eunmil Address PSS LN E 2 oebeh 0
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

<TEWHavie CuMm/r/g
NPT
SO0 [HARE MVE

~ Forr Lee #) 070%7
S 873 2773

BT A riS
el paws Byredltom
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

(-’\mt Aﬁ_cm_ﬂﬁﬂ—

QH Q\nhw |

:313,941 N |0¢\(;C)

MG 363-GATT
_ vt Acgungn @gaatl-con
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Christopher Deschene
s ;

N

719 Emory Drive
Chapel NC 27517

919 428-6721
christopher.deschene @gmail.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:
Email Address:

fiﬂ‘mgy) D{)ﬂg k |ka N

Hud<en A9
135 i Y

U1-91+-T 446

AN WATW , on\e‘ lkc-. _ %:l COWO
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Dated: July 27, 2020

Objector Name: Dennis Dreith
Signed: #
Address: 4830 Reforma Road
Woodland Hills
CA 91364
Phone Number: 1-818-943-0846

Email Address: dennis@dennisdreith.com
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Dated: July 27, 2020
e GLEW muﬁ

Signed:
Gi&fflé%kﬂnw

monenumber:(SIE) Y02~ 8%4R

Email Addross; dreslploe > opt onhin e.né
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Dated: July 27, 2020

Objector Name:  Bruce Dukov

Signed:

Address: 23728 Adamsboro Drive Newhall, CA 91321
Phone Number:  661-478-2605

Email Address:  bdukov(@mac.com



Aaded. Jaby < ', SSal
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Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20
Dated: July 27, 2020

Robert Elhai

Page 60 of 240

2114 Girard Av S

Minneapolis MN 55405

612 308 8305

relnai@icloud.com
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Dated: July 27. 2020

Objector Name: /{fdﬁﬁﬁ EMér >/

Signed: .// a7l W
Address: ?40 / Hﬂﬂbﬂf ;

Naeh v lle, TN 27214

Phone Number: bfj 2 e 24 3 'QLZ I

Email Address: 5 sar)
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Ohbjector Name: EMF#LL/ 7. okl
Signed: _Mm p) U[‘»r o
Address: Cio RicuMil DRAvE

MASHVILLE, TW 37211

Phone Numbher: L15-323.)623
Email Address: RPFQ corc ast. wet
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Objector Name: DHApNON
s Signed: _ o . )
Address: 4323 2" <1,
#e jo
Suwntsibe . N":f ey
Phone Number: 917-838 -2070

__gfaﬁ-bqg @ LInAIL - cd b
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

(0% Necoroa) Uaafc_
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Dated: July 27, 2020

s N *
Objestor Name: \] i TRdy A,?:Tﬁa'_' % 'Eﬂ
B g L ;
Siggrrel: pilbemst frw i T tic

Addrose: 1 Beatmaeadiy 08

i Yy . _——
Lbiabad +o Ldif

Fhope Nuiiber:

Email Addross:
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Fhue (e laas
W

/\J = 2O Zf;n)%’ﬂewfw@ﬂM
#1145

WUE-5¥F-F28 %
«-S‘Lﬁ’“ﬁ i ;;«E "“,COLHC,Q"'@ (C,’(a-?c—("u('@,(




Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 68 of 240
Dated: July 27, 2020

Objector Name; (._,)b\} Zrn 1"&’& L?_r
Signed: Bt 5¥alo.,
Address: 3150 e H& \'Evﬁ PI;L

Tear|, Rivev, LA, 10492

Phone Mumber: E;'I;S‘ 491 - 33‘9 < _
Email Address: rhale 1110 2 att. I‘\e.j.___
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Dated: July 27, 2020

Objector Name: Shari Hoffman _

7 7 77
Signed: ; /Sjg(mu / /zy%w =
Address: 4854 Regalo Road

Woodland Hills, CA 91364

Phone Number: 212-779-1155

Email Address: shoffman@teg-intl.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

/F?f/t//ﬂ 7 -

Zusdon paks, (4. 9320

05358~ 7770

mcé,;g:ge,:@gw’[%[“ A a7
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Jody Jarowey
e
0 )
719 Emory Drive
Chapel Hill NC 27517

919 428-6723
JJarowey @gmail.com




Tetferson  Jarvis

5 ’02{’ Sgrmaj[akﬁ L&Jq\l
Baltimore , MD z.:z-cz

(.«5:5) 319~ 2859
qcﬁy g(}-f'v'a s @ 2oho.com
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Dated: July 27, 2020

Objector Name:

Signed:

Address:

Phone Number:

Email Address:

Patrick Johnson-Whitty

Z=

401 43rd Ave Apt 207

San Francisco CA 94121

210-421-1095

pwjohnso@gmail.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:
Email Address;

Jolwn /@mé: :

Y
-ézév{la——&-i’ktiﬁe&&

D579 12é]

MMR&‘LUM
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number;

Email Address;
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Chuck Leavell

~

665 Charlane Dr
Dry Branch, Ga3 31020
478 9453872

cltreeman@charlane.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

/)/a\’ A‘M?/flf:jé/h
"’// 09 /500/ /aa— Cf‘%
/L/dg,u//;? A
Z2069
2 e e, £ LA
é’/dﬁzmi/ﬁ{-fé\amﬁém%ﬂ&%




Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 81 of 240

Dated: July 27, 2020

Objector Name: Wesley Lee Little

7
Signed: Zé’ﬂb l gﬁ
Address: 2647 \Kloodberrv Dr.

Nashville, TN 37214

Phone Number: 615-947-6868

Email Address: wes @weslittle.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:
Email Address:
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Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Joel McNeely
LY

5307 Scott Hobertson Rd.
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Dated: July 27, 2020

Ohjectar Name: { “revi = A ”}ﬁ iy 1 e

Signed: Ui Co o U

s i . . X
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:
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Dated: July 27, 2020
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Mark Olen

>N,

8535 Menard ave

Morton Grove, IL 60053

847-967-0486

markolen@sbcglobal.net
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Dafijgl J Parks

-

1861 Long Hollow Pike,

Gallatin, TN 37066

615-300-4496

dannyparksemail@gmail.com
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:

Weldon Dean Parii @ L'/QY

12400 Ventura Blvd

1175
Studio City CA 91604
818-422-9879

DeanP@aol.com
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Nated: July 27, 2020

Objector Name:

Signed:

Address:

Phone Number:

Email Address:
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Dated: July 27,2020

Objector Name:
Signed:

Address:

Phone Number:

Email Address:

STEVEN SCH&EFFER

S Seheoff—

11610 ACAMA ST.

STUDIO CITY, CA 91604

(818) 326-5380

steve@schaef.net
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Dated: July 27, 2020

Objector Name:
Signed: £ % _
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:
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Dated: July 27, 2020

Objector Name:

Signed:
Address:

Phone Number:

Email Address:
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Dated: Juls 27, 2020

Obsyector Namo:
Signed.

Address
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Dated: July 27, 2020

Objector Name: Edgar M. Struble

Digitally signed by Edgar M.
Edgar M. s

DN: en=Edgar M. Struble, o, ou,

; email=edgar@edgarstruble.com,
Signed: Sl rl!! !IE c=Us
—— Dater 20200723 15 26:06-04'00'

Address: 24821 Parchman Ave
Newhall, CA 91321
Phone Number: 818-209-8519

Email Address: edgar@edgarstruble.com
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Dated: July 27, 2020
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Dxated: July 27, 2020
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Address:

Phone Mumber:

Email Address;
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Dated: July 27, 2020

Objector Name:

Signed:

Address:

Phone Number:

Email Address:
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Target Allocations as of Feb. 2010 and Sept. 2010

Feb-2010 Target Sep-2010 Target
Sector Allocation Allocation
@) (
Cash and Equivalents 0% 0%
Domestic Equity 27 26
Emerging Markets Debt 0 0
Emerging Markets Equity 6 6
Hedge Funds 5 5
High Yield Bonds 8 8
Infrastructure 4 4
International Developed Markets Equity 16 16
Investment Grade Bonds 14 12
Natural Resources 0 3
Private Equity 3 3
Real Estate 10 10
TIPS 7 7

(Adapted from April 9, 2019 Carron Report, p. 12, Ex. 2.)
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November 2011 asset allocation targets

Asset Class November 2011 Allocations (%)
U.S. Equity 16
Developed Foreign Equity 8
Emerging Markets Equity 11
Private Equity 15
Investment Grade Bonds 8
TIPS 6
High Yield Bonds 5
Emerging Markets Debt 8
Infrastructure 3
Natural Resources 5
Hedge Funds 5

(Excerpted from April 9, 2019 Witz Report p.41.)
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February 2015 asset allocation targets

Asset Class February 2015 Allocations (%)
U.S. Equity 18
Developed Foreien Equity 12
Emercing Markets Equity 15
Private Equity 18
Investment Grade Bonds 10
TIPS 7
Hich Yield Bonds 0
Emerging Markets Debt 3
Infrastruc ture 0
Natural Resources 5
Hedge Funds 0
Real Property Investments 12

(Excerpted from April 9, 2019 Witz Report p.46.)



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20

ALLOCATION (%)

Page 109 of 240

DECEMBER 31, 2019

ALLOCATION ALLOCATION ALLOCATION ALLOCATION

CURRENT AS OF AS OF AS OF AS OF CURRENT

MARKET VALUE AUG 2019 SEP 2019 0CT 2019 NOV 2019 ALLOCATION

Total Pension Plan (Net of All Fees)* $1,842,938,898 100.0 100.0 100.0 100.0 100.0
Global Equity* $776,306,213 42.8 42.2 42.5 42.3 42.1
U.S. Equity* $134,342,999 7.9 8.0 8.0 7.6 7.3
Developed ex. U.S. Equity* $224,662,698 12.5 12.4 12.4 12.1 12.2
Emerging Markets Equity* $120,357,449 6.2 6.4 6.4 6.2 6.5
Global Managers* $296,943,066 16.2 15.4 15.8 16.3 16.1
Hedge Funds* $301,594,350 16.7 16.3 16.3 16.6 16.4
Hedged Equity* $166,285,299 9.5 9.1 9.1 9.3 9.0
Absolute Return* $135,309,052 7.2 7.2 7.2 7.2 7.3
Private Equity*3* $325,547,635 17.4 17.7 17.9 18.0 17.7
Private Real Estate** $5,227,376 0.4 0.4 0.4 0.3 0.3
Private Credit*>* $122,218,766 6.6 6.6 6.7 6.7 6.6
Fixed Income* $268,161,437 14.8 15.2 14.8 14.9 14.6
Cash and Cash Equivalents*® $76,568,856 4.0 5.5 3.6 3.5 4.2
Synthetic Cash® -$32,685,736 -2.8 -3.9 -2.2 -2.3 -1.8

December 31, 2019 asset allocation information
(Excerpted from Settlement Agreement Ex. 5, DE 139-1 at ECF p.72.)

Rows marked with " * " contain preliminary data. 1
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InvestorForce Public Equity Summary

Taft-Hartley Plans = $1B; data as of 6/30/19

Disclaimer: While this is provided for informational purposes, the utility of this comparative information is limited. The investment allocation of any plan,
including AFM-EPF, is developed based on a variety of factors unique to the plan, such as investment goals and philosophy, funding levels, risk tolerance
and time horizon. Accordingly, this comparison, standing alone, does not indicate the appropriateness of any particular allocation.

70%
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40%
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10%

0%

AFM-EPF Public Equity Allocation vs. Taft-Hartley

Total Public Equity

Plans > S1B

} t

US Equity Developed ex-US Emerging Markets
Equity Equity

Total Public Developed ex-US Emerging Markets
Equity US Equity Equity Equity
AFM-EPF 42.2% 17.5% 16.6% 8.1%
Maximum 61.3% 41.9% 10.1% 14.6%
Average 45.6% 23.4% 4.4% 6.3%
Minimum 24.1% 2.4% 0.2% 21% -

Notes:

All data is as of 6/30/2019 and there were 45 Taft-Hartley plans > $1b reporting returns as of 6/30/2019.

Of those, 12 reported public equity classifications consistent with AFM-EPF's classifications.

For all 12 plans, the sum of the equity sub-asset classes did not equal the total equity percentage for the plan. We cannot account for this.

Certain asset allocation
information as of

June 30, 2019

(Excerpted from
Settlement Agreement Ex.
5, DE 139-1 at ECF p.82.)

AFM-EPF's Global Equity managers are apportioned to the 3 categories above based on their benchmark composition, and AFM-EPF is notincluded in the 12 reported plans.

Different funds may report allocations and classify investments inconsistently.

Sources: AFM-EPF data from Cambridge Associates and comparative data from InvestorForce
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Benefits & Executive Compensation News

INSIGHT: Calling ERISA Ghostbusters—
The Rise of Independent Fiduciaries

By Susan Mangiero and Mitchell H. Shames
Feb. 26, 2020, 4:01 AM

Settlement of ERISA lawsuits are increasingly including the hiring of an independent fiduciary to
oversee plan processes. With a nod to the movie Ghostbusters, two fiduciary experts examine the
reasons for the trend, the role of an independent fiduciary, and how ERISA investment committee
activity likely changes when they’re required.

If recent settlement trends are any indication, ERISA-savvy independent fiduciaries will be working around

the clock.

Just like the heroes in Ghostbusters, the 1984 blockbuster movie, neutral arbiters will continue wrestling
with the ghouls of sub-par practices to attempt to save the day for retirement plan participants. Whether
they succeed depends on a panoply of factors, not the least of which is the authority granted to them to
ensure that a robust process exists, is implemented, and when needed, revised to reflect prudence and

prevailing facts and circumstances.

The Employee Retirement Income Security Act of 1974 (ERISA) and the Department of Labor each
consistently rely upon independent fiduciaries to protect the economic interests of plan participants.
Transactions involving company securities or the purchase of annuity contracts raise potential risks of

self-dealing but can be facilitated through the use of an independent fiduciary.

Furthermore, the DOL requires the use of an independent fiduciary any time a plan sponsor or financial
institution requests individual exemptive relief from the self-dealing prohibited transactions rules.
Whether by statute, regulation, or administrative relief, the ERISA environment is no stranger to the

protections associated with engaging independent fiduciaries.

What's different now is a movement by the plaintiff's bar to set in place operational changes with respect
to plan management. Increasingly, reforms sought by attorneys are in addition to any pre-trial or intra-
trial financial settlement or, when a court opines against defendants, economic damages.

https://news.bloomberglaw.com/employee-benefits/insight-calling-erisa-ghostbusters-the-rise-of-independent-fiduciaries
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Demands typically reflect plan design, amount of monetary harm (alleged or adjudicated), nature of
fiduciary breach complaints, negotiating leverage of each side, relevant regulatory opinions, and case
precedents. Mandates range from simple to complex. Some are relatively inexpensive to implement.
Others require a large budget.

Not all directives are universally agreed upon as the singular way to add value for participants. Consider
vendor selection. Defined contribution plan stewards and their advisers still wax about the cost-benefit
tradeoffs of issuing a request for proposal (RFP) versus relying on consultant bench-marking. Defined
benefit plan decision-makers continue to debate the merits of liability-driven investing or restructuring
with the help of an insurance company. An automatic, one-size-fits-all approach is no substitute for
procedural prudence.

ERISA Bill Murrays and Sigourney Weavers

Enter the independent fiduciaries, the ERISA Bill Murrays and Sigourney Weavers, to navigate how best
assets are handled Owith the care, skill, prudenceand diligence under the circumstances then prevailing
that a prudent man acting in a like capacity and familiar with such matters would use in the conduct of an
enterprise of a like character and with like aims.O

They stand atop the governance infrastructure of a qualified plan, waging war against conflicts and bad
practices. The engagement of an independent fiduciary signals change. Her presence can enhance the
critical rebuilding of trust among plan participants that often disintegrates during class action litigation. In
a tight labor market, companies rely on a generous benefit mix to attract and retain talent. Enlightened
sponsors, including those who settle without admitting fault, want employees to value their retirement
plans.

The hiring of an independent fiduciary occurs after all parties agree on the need to engage one. The
recruitment process includes steps such as identifying which individuals and firms should be considered,
the basis on which they will be evaluated for the job, how much to pay them, and for how long. Equally
important, a binding agreement must be finalized.

Contract terms will vary by situation. What should not vary is protection allowing the independent
fiduciary to rigorously watch over the actions of in-house ERISA investment committee members and
outside vendors with impunity. No one is well-served if a supposedly objective third party rubber stamps
decisions or has limited clout to prevent undue risk-taking by others.

As the term implies, two separate determinations must be assessed when considering a firm (or
individual) for this position. The firm must be both Oindependentl and a Ofiduciary.0 Independence
requires the firm have no other relationships with the plan sponsor or the retirement plan which could
give rise to a conflict of interest.

https://news.bloomberglaw.com/employee-benefits/insight-calling-erisa-ghostbusters-the-rise-of-independent-fiduciaries
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As a fiduciary, the firm should demonstrate its expertise in fiduciary matters. Due to the multi-disciplinary
nature of ERISA decision-making, an independent fiduciary will often be supported by persons with
experience, knowledge and credentials in governance, investment management, operations, and
technology.

Significant case law over the past decades has given rise to a robust set of standards related to the
fiduciary management of retirement plans. Professional fiduciaries are not only learned about these
practices, they place fiduciary practices at the center of their business model.

Integrating the Independent Fiduciary

Integrating an independent fiduciary, once hired, can be challenging, especially if there are some who
resist the role. Additionally, the independent fiduciary will need to quickly learn about the pre-existing
structure of plan administrators and service providers.

An essential early step is the independent fiduciary’s assessment of the current procedures which govern
a specific plan. Court decisions are clear and unambiguous that procedural prudence is a key element in
fulfilling fiduciary responsibility. Beyond that, an independent fiduciary should review documentation as
well a sponsor’s support staff abilities. An independent fiduciary needs assurance that sponsor resources

are available so she can eliminate process elements that don't work and make requisite improvements.

Procedural prudence requires a precise allocation of settlor and fiduciary responsibilities among the
various professionals engaged in the management of a specified retirement plan. ERISA affords significant
flexibility in delegating certain duties as long as properly vetted service providers are regularly and
thoroughly monitored.

An independent fiduciary should have the latitude to renegotiate vendor contracts. This activity would,
inter alia, reflect the independent fiduciary's appraisal of the reasonableness of fees paid to outsiders,
taking the value of services rendered into account.

Abiding by fiduciary best practices likewise requires the maintenance of contemporaneous written
records. Such documents would embody procedures relied on by plan fiduciaries as well as tracking how,
why, and when plan fiduciaries make decisions.

The independent fiduciary must brutally assess any deficiencies regarding how in-house ERISA fiduciary
decisions were made in the past and then correct them. This scrutiny could result in major changes such
as revising the investment policy statement for the plan, working with outside ERISA counsel and in-house
Human Resources to improve participant communications, and/or hiring a firm to carry out a governance
audit.

Once the initial assessment occurs, the independent fiduciary will regularly monitor the ERISA fiduciary
decision-making process. At least annually, and potentially more often, an assessment must be made by
the independent fiduciary as to whether the procedural prudence apparatus is being effectively utilized,
as well as determining whether new facts or contexts should force adjustments of the process, no matter
how longstanding.

https://news.bloomberglaw.com/employee-benefits/insight-calling-erisa-ghostbusters-the-rise-of-independent-fiduciaries
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Providing fiduciary responsibility is a dynamic process. The work of an ERISA fiduciary is never done nor

should it be. Once an independent fiduciary’s contract has expired, in-house fiduciaries must continue the

process of self-examination, alone or with the reinforcement of relevant third party experts.

With aggregate ERISA litigation settlements and court decisions totaling billions of dollars, independent
fiduciaries can play a vital role in helping sponsors stay below the radar of plaintiff's counsel. If a lawsuit
has already been filed, an independent fiduciary can assist with mediation, pre-trial settlement, or post-
resolution upgrades. Even without proton packs and green slime detectors, effective independent
fiduciaries are modern day action heroes.

This column does not necessarill reflect the opinin of The Bureau of National Affairs, Inc. or its oRers.
Author Information

Susan Mangiero (PhD, CFA) is the founder and managing director of FiduciarQ Leadership LLC, a senior
golernance consultant, and author of Risk Managemetfor Pensions, Endo0ments and Foundations. An
Accredited InOestment FiduciarQ AnalCst, Certifledud EQaminer and forensic economist, she has seetd as an
ellpert Oitness on multiple ERISA and non-ERISA caseénlolling issues related to fees, inlestment séien,
inQOestment monitoring, performance reporting, dedfilles, risk management, Oaluation, hedge funds, jilate
equitl funds, and compan( securities.

Mitchell H. Shames is the founder and managing director of Harrison Fiduciary Group LLC. An attorney
and formerly the general counsel of State Street Global Advisors, he is a leading expert, with 30 years of
experience in fiduciary practices and structuring investment products for both domestic and global

financial institutions.

The information prolided b0 this article should nbe construed as financial or legal adUice.

© 2020 The Bureau of National Alairs, Inc. All Rights Reserved
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(]
BOLTON (pp) PARTNERS
-
April 4, 2018

Adam Krauthamer

Musicians for Pension Security
Re: American Federation of Musicians and
Employers Pension Fund

Dear Adam,

As you know, | have been engaged by Musicians for Pension Security (MPS), an organization
which represents the concerns of certain participants of the-AERF Pension Plan (the Plan).

| have been asked to provide my observations to assist all pattieparticipants and the
trustees- to find solutions and approaches that may avoid the necessity to certify the Plan as
critical and declining as of March 31, 2018, and to avoid the need to suspend the accrued
retirement benefits of Plan participants.

I am not the Plan’s or the Retirement Board’s actuary. | do not have all the data and models that
the Plan’s actuary has so I am somewhat limited in what | can do. However, there is a lot | know
and at the end of this letter | will give you some idea of where the plan assets are headed and
what certain changes might mean to the Plan.

There are approximately 1,400 multiemployer pension plans in this country. Of these, only 104
are in critical and declining status, and of those 104, only 15 have applied to the United States
Treasury for reduction in benefits. These 15 represent a mere 1.1% of all multiemployer plans. If
the Trustees declare the Plan to be in critical and declining status, and then decide to make
application to the U.S. Treasury to reduce benefits, they place the Plan in a very small minority
of highly dysfunctional multiemployer plans.

Plans can and do recuperate from setbacks. A study byatiie &tuary hasshown that 60% of
multiemployer plans in critical status are projected to emerge from critical status in the future.
(Milliman, Multi-employer Pension Funding Study, 2016)

My own recent experience confirms that when trustees and the union make the plan a priority,
troubled plans can often stabilize themselves. As recently as 2009, one of my plans - the
Baltimore Teamsters pension plan - had a Funded Ratio of 49%; however, through a
combination of (1) increases in employer contributions; (2) benefit changes, such as, what your
plan went through when your benefit formula was changed fron¥#t63 %; and (3) slow
administrative expense growth of less than 1% per year; the Funded Ratio is now 89% and on its
way to being 100% funded. Starting2ii 0, the Baltimore Teamster’s Rehabilitation and

Funding Improvement Plans included a plan for 6.6% annual contribution increases which
almost all employers agreed to and which was a key part to their recovery.

Bolton Partners, Inc.
36 S. Charles StreetSuite 1000 Baltimore, Maryland 2120# (410) 5470500e (800) 3940263 Fax (410) 6851924
Employee Benefits and Investment Consulting
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Mr. Adam Krauthamer
April 4, 2018
Page2

Many of my key points in this letter will be about the impact of raising contributions. While
sustaining increases of 6% per year over a long period of time (like the Baltimore Teamster Plan)
can be difficult, some of the plans that have filed to cut benefit with the US Treasury Department
have also included substantial contribution increases, for example: about 10% per year for five
years for the Alaska Ironworkers and 5.6% per year for a few years for the Ironworkers Local 16
plan.

| note that in the last 10 years at the Central States Teamsters pension plan, the trustees had a
“primary schedule” that required employers to agree to five years of 8% compediannual
contribution rate increases, three years of 6% compounded increases, and then continuous 4%
compounded annually increases. (Central States Teamsters MPRA Suspension Application,
section 18.7). This was in an industry plagued with problems such as high diesel fuel prices,
insolvent employers, and the deregulation of the industry. These industry conditions led to
rampant employer withdrawals and high numbers of orphan participants.

The AFM Plan is not experiencing these problems. Employer withdrawals at the Plan are quite
low and seem to pose no significant threat. Similarly, the proportion of orphans (i.e., employees
in the Plan whose employers have gone bankrupt) is also quite low. Moreover, the demographics
of the Plan are far more favorable than most of the critical and declining plans with which | am
familiar. This suggests to me that the opportunity for higher employer contributions to the Plan is
real.

Let mebeclear, however, that without charsgthere need to be benefit cuts to your Plan and

even with changes, cuts will likely be needed without Congressional help. The amount of
expected cuts that the Trustees need to decide on will depend a lot on the assumptions about the
future. Certainly, the most important one is the expected future return on assets. The higher the
assumption, the smaller the cuts, but the more risk that the cuts will not be sufficient to keep the
plan from becoming insolvent. While the Trustees can change the investment mix, they have no
control over the stock market. Therefarg; focus has been on one thing that the Trustees and

the Union do have more control over: the level of future contributions.

At this point, most of the contributions to your plan are being used to reduce the unfunded
liability. The Trustees will factor into their decisions the amount of future contributions when
determining whether to cut benefits and by how much. Bringing in more contributions means
smaller cuts.

In my opinion, at this point you may not be able to avoid cutting retiree benefits like the
Baltimore Teamsters dithowever, a recovery could take place at the Plamaibing
contributions faster than currently assumed. Specifically, | recommend two things for your
consideration:

1. Delaying any cuts for three years; and

2. During the next three years ask for larger contribution increases.

Bolton Partners, Inc.
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Here is some background, my rationale, and some numbers:

The actuarial assumption used by th&nR actuary in December 2017 for annual increases in

employer contributions known as the Industry Activity Assumption (IAA). The IAA for the

Plan has been set by the AFM-EPF trustees and their actuary at 2.5%. This is less than the rate of
national wage inflation this past year which was 2.9%. In my experience, an IAA that is less than
the rate of wage inflation is probably too low unless the industry is in decline, which does not
seem to be the situation for this Plan.

In this regard, I note that there have been times in the Plan’s history when much higher levels of
employer contributions have been achieved. For example, between 2003 and 2007, the Plan
achieved average annual increases of 6.23%. (May 18, 2011 Milliman Presentation, page 3).
This suggests that with some energetic bargainingautigiioyers, higher IAA’s are justifiable.

Yet for the Trustees, the Plan actuary, and the Treasury to be comfortable with a higher IAA
assumption for the future may require results at the bargaining table. My understanding is that
you have a lot of labor contracts but roughly they are on a three-year cycle which | factored into
my recommendation.

What happens if the Plan or union (1)aglbenefit cuts for three years; (gnnegotiate an

average of a 6% contribution increase over this bargaining cycle or (3) assumes that they
continue to get 6% per year for five years and then assume 2.9% per year thereafter? Milliman
estimated in 2016 that $32 million per year in benefits payments could bediadts were

not delayed. That means that there will be about $100 million less in assets in three years than
there otherwise would be. However, if 6% pearcontribution increases were bargained for

and the Trustees (and Treasury officials) were comfortable with the higher assumptions, then
over $319 million more could be raised over the next 20 years, which is one of the time horizons
the Trustees must look at. The $319 million would neéa adjusted to today’s dollars and

some of the total would go for more benefits for current employees. However, this would cover
the delay in cuts for three years and result in smaller cuts in three years, or whenever the Plan is
in the Critical and Declining category.

Attached is a graph showing projected Plan assets under two scenarios. One liree shows
projection of plan assets based on numbers from a presentation done lay’thadtuary

(Milliman) in December that assumes the 2.5% annual contribution increases. Since | do not
have all their data, | created my base-line graph trying to match and extemiithbers. From

there, | modeled what would happen if we gradually increased assets by increasing contributions
not by the assumed 2.5%, 6% for five years and 2.9% thereafter, as | discussed eatrlier. |
was also asked to assume the trustaeseduce plan expenses by 10%. The second line (my
Alternative projection) shows a material improvement, a jiua-delay in “insolvency”, but not

enough to fully solve the problem.

We do not know how the trustees want to reduce benefits, or by how much. | understand that for
them to throw out numbers creates a risk of disappointment, however, in the last couple of years
we saw estimates of a 23.3% potential cut and, adding to that, additional 1.5% cuts for every
year of delay. Based on the assumptions and methodshessicould be correct. If we

Bolton Partners, Inc.
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assume we can get the types of contribution increases illustrated in the attached graph, the cuts
could be closer to either: (1) 13% now (although cuts might not be immediately possible if the
plan is not Critical and Declining), or (2) no cuts for three years and about 18% in three years (if
the plan in three years is Critical and Declining).

Ultimately this will be the Trusteégand Treasury call. As | indicated, it is my opinion that the
Plan’s Industry Activity assumption of 2.5% is probably too low. If you think you can have

negotiated contribution increases of 6% for five years, my recommendation is to ask the union to
make that their goal and ask the Trustees to wait three years.

If the Trustees keep their 2.5% Industry Activity Assumption and show they expect the fund to
run out of money within 20 years, they could propose cuts, starting at the end of an approval
process, in about a year. However, if the U.S. Treasury agrees with me that he Industry Activity
Assumption is probably too low, then the application could be rejected. If it is approved, one
could ask whether the Plan could just make the larger cuts now and restore some if we get larger
contribution increases? Maybe, but probably not for many years and at thait poinid be too

late for some retirees.

Actuarial Certification

The undersigned credentialed actuary is a member of the Society of Actuaries and meets the
Qualification Standards of the American Academy of Actuaries to render the actuarial opinion
contained in this letter. We are not aware of any conflicts of interest that would impair the
objectivity of this work.

We are available to answer questions relevant to this analysis and will provide additional

information as necessary.

Sincerely,

BOLTON PARTNERS, INC.

S A

Thomas LowmanESA, MAAA, Vice President

Attachment: Graph

Bolton Partners, Inc.
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AGREEMENT AND DECLARATION OF TRUST
ESTABLISHING THE AMER ICAN FEDERATION
OF MUSICIANS AND EMPLOYERS’
PENSION FUND

THIS AGREEMENT AND DECLARATION OF TRUST, amended and
restated as of the 1st day of rA\p2005, establishing the AMERICAN
FEDERATION OF MUSICIANS AND EMPLOYERS’ PENSION FUND (the
“Fund”), by and among (a) HAROLD B&MLEY, HAL ESPINOSA, WILLIAM

L. FOSTER, THOMAS F. LEE, BVID LENNON, WILLIAM MORIARITY,
MELINDA WAGNER, ED WARD and PHIL YAO (who, with their successors
designated in the manner provided herane, hereinafter cattively referred to
as the “Union Trustees”) on behalf THE AMERICAN FEDERATION OF
MUSICIANS OF THE UNITED SRATES AND CANADA, AFL-CIO
(collectively, the “Union”) and as Union Trustees; and (b) IRVING W.
CHESKIN, J. NICHOLAS COUNTER Illl, ARNOLD KAPLAN, JOANN
KESSLER, MARION PRESTON, ALAN H. RAPHAEL, JEFFREY
RUTHIZER, NORMAN K. SAMNIXK and HARRIET SIAUGHTER (who,
with their successors designated in thanner provided herein, are hereinafter
collectively referred to as the “Employ&rustees”) on behalbf the Employers
contributing to the Plan (collectively,eifEmployers”) and as Employer Trustees
(the Union Trustees and the Employemudtees being heraifter collectively

referred to as the “Board” or the “Trustees”).
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WITNESSETH:

WHEREAS, the Employers and the Union have executed, and it is expected that
from time to time hereafter they will egute, collective bargaining agreements,
participation or similar agreements ollectively, “Collective Bargaining
Agreements”) which, among other ings, require peodic Employer

contributions to the Fund; and

WHEREAS, the Employers and the Union became parties to an Agreement and
Declaration of Trust edbéishing the Fund, dated October 2, 1959 and as amended
and restated as of February 13, 1992, September 29, 1994, and September 25,
1997, and as from time to time thereafter amended (the “Existing Trust”), the
assets of which have been and will continue to be used for the exclusive purpose
of (a) providing retirement and related nleéits to certain employees of the
Employers (“Covered Employees”) elidgb to participate in the American
Federation of Musicians and Employers’ Pension Plan, as amended (the “Plan”)
and their dependents or beneficiarieBgfeficiaries”); and (b) defraying the
reasonable administrative anther expenses attributaltie the operation of the

Fund and the Plan; and

WHEREAS, it was and continues to be mutually agreed among the Employers
and the Union that the Fund and Plahall be establislle operated and

administered by the Trustees; and

WHEREAS, the Trustees now desire to amemd restate the Existing Trust, to
incorporate,_inter_alia, veous amendments made to the Existing Trust since it

was last amended and restated ahéromodifications desired by the Board.

NOW, THEREFORE, for and in consideration of the promises and mutual
covenants herein contained, it is hereby mutually understood and agreed by the
Trustees (and, through them, the Eoyglrs and the Union) as follows:
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ARTICLE |

DEFINITIONS

Whenever used in this Agreement, esd the context otherwise requires, the
following words shall have the respective meanings set forth below:

1.1 “Administrative Committee” shall mean the Committee described in
Section 7.3.

1.2 *“Agreement or “Trust Agreement’ shall mean this Agreement and
Declaration of Trust, as may from time to time hereafter be amended, which
establishes the funding vehedor the Plan for the benefit of Covered Employees
and certain of their Beneficiaries, and sets forth the respective rights, obligations
and responsibilities of & Executive Director, th&oard, and any Committees
duly authorized by the Board take any actions hereunder.

1.3 “Audit Committee” shall mean the Committee described in Section 7.5.

1.4 “Authorized Persori’ shall mean, with respe¢b the Trust Fund, the Co-
Chairs of the Board, any individual tstee or member of any Committee of
Trustees duly authorized by the Bdato execute documents or otherwise
represent the Board or said Committeed the Executive Director where the
Executive Director has been duly authorized by the Board to represent the Board
or the Trust Fund in connéah with a specific matte With respect to an
Investment Manager Account, the teftAuthorized Person” shall mean any
officer (or partner) of the Investment Ktger or any other person or persons as
may be duly designated pursuant to ambeawritten notice by such officer (or
partner) to the Board. With respect t€astodian, the term “Authorized Person”
shall mean any officer of said Custodian.

1.5 “Beneficiary” shall mean a Covered Employee’s spouse, or such other
person or entity entitled under the termstlé Plan to receive benefits, if any,
under the Plan following the death of the Covered Employee.

1.6 “Board” shall mean the individuals frotime to time acting collectively as

the Board of Trustees under this Agresm which shall also be the “named
fiduciary” (as that term is defined in Section 402(a)(2) of ERISA) and the
“administrator” (as that term is defiden Section 3(16)(A) of ERISA) of the
Plan, appointed to control and manage the operation and overall administration of
the Plan and the Trust Fund.

1.7 “Codé€’ shall mean the Internal Revenue Code of 1986, as from time to time
amended, and all rules and regulasigromulgated pursuant thereto.

3
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1.8 “Collective Bargaining Agreement shall mean any collective bargaining,
participation, or other written agreement between an Employer and the Union or
between an Employer and the TrusinB (or, where thelrust Fund is the
employer, written minutes of a meeting tble Board) requinig an employer to
make contributions to this Trust Fuod behalf of its Covered Employees, which

is in force and effect and is acceptable to the Board (through Board approval or
otherwise in accordance with proceduregstablishes). Any such Collective
Bargaining Agreement shall be deemed to specifically incorporate the terms and
conditions of this Agreement and tiian and, by executing such Collective
Bargaining Agreement, each Employer that is a party to such agreement thereby
agrees to comply with and be legabound by each and every provision of the
Plan and this Agreement (as such documents may from time to time be amended
by the Board) as if the Employactually executed such documents.

1.9 “Collective Trust” shall mean any group, pooled, common, commingled or
collective trust fundmaintained by a bank, trust mpany or broker-dealer, in
which assets of employee benefit plans subject to ERISA and the Code may be
invested. The trustees of such Collective Trust shall become trustees of the
allocable share of the Trust Fund asse#msferred and gesited with such
Collective Trust, and shall have sole and exclusive authority and discretion to
manage and control (including the powerlingest and reinvest) such Collective
Trust assets. The Board shall not be kaldr any act or omission of any trustee

or other fiduciary of a Collective Trusty be under any obligation to invest or
otherwise manage any assets of the Tirusid that have been transferred thereto.
The provisions of the agreement establishing such Collective Trust shall be
deemed to be incorporated by reference iht® Agreement (to the extent that the
provisions thereof are not inconsistemith the terms of this Agreement or
violative of ERISA, the Coder other applicable law).

1.10 “Committee” shall mean the Administrative Committee, the Audit
Committee, the Investment Committee,amy other committee or subcommittee
duly appointed and authorized by the Board to act pursuant to this Agreement.

1.11 “Covered Employeé or “Employe€’ shall mean an individual employed

by an Employer to render services pursuant to the terms of a Collective
Bargaining Agreement, including a sharetesl of a corporation or an owner of a
limited liability company (“LLC”) duly oganized and operated under the laws of

a State of the United States who is emgpld by that corporation or LLC to render
service as a musician. Notwithstanding the foregoing, a Covered Employee or
Employee may in no event mean: (i) df-eenployed person osole proprietor

that is an Employer (inatling, without limitation, a band leader) who is acting as
his or her own employee; (iihe spouse of a person debed in (i); (iii) a partner

of a partnership that is an Employaho is acting as an employee of such
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partnership; or (ivan owner of an LLC who wasmember of the plaintiff class
in theRochettiaction that was settled in 1991.

1.12 “Custodian’ shall mean one or more banks, trust companies, or broker-
dealers selected by the Board as a “Corpgoratistee” (as thaerm is defined in
Section 3.12) and/or custodiahTrust Fund Securities.

1.13 “Employer”, “Employers’ or “Contributing Employers” shall mean any
employer acceptable to the Board (through Board approval or otherwise in
accordance with procedures it establishea) kteretofore or hereafter is required

or otherwise undertakes tontribute to the Plan arai/the Trust Fund on behalf

of its Covered Employees pursuantadCollective Bargaining Agreement. The
term “Employer”, “Employers” or “Comibuting Employers” shall not include
unincorporated self-employed persons swie proprietorsips with no other
employees, or partnerships that haeeemployees other than partners.

1.14 “Employer Truste€’ shall mean each individualamed in Section 3.3(a) or
designated as an Employer Trustee purstmtite procedures set forth in Section
3.9.

1.15 “ERISA” shall mean the Employee Retirement Income Security Act of
1974, as from time to time amended, and all rules and regulations promulgated
pursuant thereto.

1.16 “Executive Director’ shall mean any individual, person or entity that has
been appointed by the Board pursuant to Section 7.1 to control the day-to-day
administration of the Plan and operation of the Trust Fund.

1.17 “Foreign Securitie$ shall mean any securitieescribed in Section 404(b)
of ERISA and 29 C.F.R. § 2550.404b-1.

1.18 “Instruct” or “Instructions” shall mean written communications signed by
an Authorized Person (including, witholititation, instructions received by
facsimile, electronic mail or any otheeetronic system, whereby the receiver of
such communication is able to verifyithv a reasonable degree of certainty the
identity of the sender of such communication).

1.19 “Investment Committe€ shall mean the Committee described in Section
7.4.

1.20 “Investment Manager shall mean any person or entity that has been
appointed by the Board pursuant to tAgreement to manage, acquire or dispose
of any Securities or other propertof the Trust Fund who is, and has
acknowledged in writing to the Boardathit is, (a) a fiduciary (within the
meaning of Section 3(21) of ERISA) with respect to the assets held in its

5
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Investment Manager Accoyntand is (b) either (1an investment manager
registered in good standing under the Invesit Advisers Acof 1940, (2) a bank
(as defined in said Act) located withthe United States, or (3) an insurance
company qualified under the laws of mdhan one state to manage, acquire or
dispose of employee benefit plan assets. Bdwrd shall have the right, in its sole
and absolute discretion, tp@oint the Custodian as &mvestment Manager for all
or a portion of the Trust Furfslecurities or other property.

1.21 “Investment Manager Account shall mean that portion of the Trust Fund
which has been segregated by the Bdardnvestment management by one or
more Investment Manager(s), each of wrgbhll constitute a separate Investment
Manager Account.

1.22 “National Collective Bargaining Agreement shall mean any Collective
Bargaining Agreement to which the American Federation of Musicians of the
United States and Canada, AFL-CIO is a party.

1.23 “Plan” shall mean the detailed rules and regulations of the American
Federation of Musicians and EmployePension Plan, and any amendments or
modifications thereto from time to temadopted by the Board, setting forth the
basis on which the eligibilityor benefits and the nature, type, form, amount and
duration of benefits shalbe made to Covered Employees and Beneficiaries,
which shall be funded under the Trust Fund.

1.24 “Real Property’ or “Interests in Real Property’ shall mean, in general,
all real property and interests thereinvafatever nature and personal property,
both tangible and intangible, directly ordirectly associatedr connected with
the use of real property (including, withdumitation, direct or mdirect equity or
other investments in real estate, inter@stpartnerships and other joint ventures
having an interest in real property, pagating or convertible mortgages or other
debt instruments convertiblato interests in real property by the terms thereof,
options to purchase realtate, leaseholds, leasebacknvestments in group,
collective or commingled reastate funds, and investnis in securities issued by
real estate investment trusts). For gmges of this definition, real property
includes any property treated as real propeither by local law or state law or
for Federal income tax purposes.

1.25 “Securities’ or “Security” shall mean, except as may otherwise be
provided in a written agreement or isi@ment guidelines between the Board and

an Investment Manager, all Trust Furet@rities of any and every kind wherever
situated, and any rights or interester#in, including, but not limited to,

(@) common and preferred stocks, udihg the stock of an Employer (or any
parent, subsidiary or other person associated or affiliated therewith) to the extent
permitted by ERISA; (b) obligations of the United States Government or any

6
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government of a state of the Unitedates (and any of their agencies and
instrumentalities); (c) bonds, deberds, notes and other evidences of
indebtedness, including bonds, debenturesotes of an Emplyer (or any parent,
subsidiary or other persomssociated or affiliatedherewith) to the extent
permitted by ERISA; provided, however, tliaé making of such investment will
not result in more than 3% of the Tt#sund (calculated asf the time of the
investment) being invested in bonds, ewtor debentures of such Employer;
(d) savings and time deposits (including, without limitation, any deposits bearing
a reasonable rate of interest that testodian, or a bank or similar financial
institution appointed as a trustee or custodian hereunder by the Board, makes in
itself or in any parent, subsidiary or other person associated or affiliated
therewith, to the extent permitted by law); (e) bankers’ acceptances;
(f) commercial paper (including pang@ations in pooled commercial paper
accounts); (g) Collective Trusts; (h) Fige Securities (including, without
limitation, American Depository Receipts)) fiarticipation unitsor certificates
issued by investment companies or investment trusts; (j) collateral trust notes;
(k) equipment trust certificates; (l) lifl@surance, retirement income, guaranteed
investment, annuity and other forms o$umance policies or contracts; (m) bank
investment contracts; (pyivate equity, venture capl, hedge funds, fund of
funds limited liability companies, partrghips, limited partnerships and other
forms of alternative inv@ments; and (o) any tpns, warrants or other
instruments representing righto receive, purchase, subscribe for the same or
evidencing or representing angher rights or interest ¢énein appurtenant to such
Securities.

1.26 “Trust,” “Trust Fund,” or “Fund” shall mean all cash, Securities and
other property which at the time of refecershall have been deposited in the trust
account established pursuant to this Agreement or held by a Custodian, including
any portion thereof which has been segrega an Investment Manager Account

or held under a group trust Gollective Trust, and aniReal Property or Interest

in Real Property at any time held by the Trust Fund.

1.27 “Trustee(s) shall mean collectively the individual Employer Trustees and
the individual Union Trustees.

1.28 “Union” shall mean the American Federation of Musicians of the United
States and Canada, AFL-CIO, and any laga@ons (and certain related entities)
duly affiliated therewith; provided, howeverathfor all purposes of Articles Ili

and X, the term Union shall mean solely the American Federation of Musicians of
the United States and Canada, AFL-CIO.

1.29 “Union Truste€’ shall mean each individual named in Section 3.3(b) or
designated as a Union Trustee pursuant to the procedures set forth in Section 3.10.
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ARTICLE I

NAME, PURPOSE AND OPERATION OF TRUST

2.1 Name The Trust shall be known as the “American Federation of
Musicians and Employers’ Pension Trust.”

2.2 Purpose The Trust is established for the exclusive purpose of
providing certain pension and related Héaeto Covered Employees and their
Beneficiaries under the Plan, and shalithar provide the means for financing
and maintaining the operation and admiirdtion of the Trust and the Plan in
accordance with this Agreement, the Plan, and applicable law.

2.3 Operation.

(a) Itisintended that this Trust shall betablished and opéeal in a manner that

shall qualify it as an organization expirfrom income taxation under Section
501(a) of the Code. Notwithstanding amyg to the contrary contained herein,

the Trust shall be operated exclusively for such purposes as will comply with
Section 501(a) of the Code. To the exteat #mything herein igiconsistent with

the Code, this Agreement shall be deemed amended in such fashion as will
implement the purposes of this Trushile continuing to comply with the
requirements of the Code.

(b) It is further intended that this Trushall be established and operated in a
manner that complies with ERISA. To the extent that anything herein is
inconsistent with ERISA, this Agreement shall be deemed amended in such
fashion as will implement the purposestlos Trust while continuing to comply
with the requirements of ERISA.

(c) The Trust shall also be establishedl aperated as a “joily-administered”
pension fund within the meaning of, andaccordance with, Section 302(c) of the
Labor Management Relations Act of 194&% amended. To the extent that
anything herein is inconsistent with said Act, this Agreement shall be deemed
amended in such fashion as will implement the purposes of this Trust while
continuing to comply with the requirements of said Act.

2.4 Participation by Contributing Employers. Any Employer may
participate in the Trust and the Plan by:

(a) Executing a Collective Bargaining Aggment, or otherwise establishing a
consistent pattern of camiuting to the Trust Fund obehalf of its employees
pursuant to a Collective Bargaining Agreement;
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(b) Designating a date on which such paptition shall become effective;

(c) Designating the categories of empiognt and its Covered Employees for
participation in the Plan; and

(d) Acceptance by the Board ttie participation by sucemployer in the Plan
and Trust.

2.5 Obligations of Contributing Employers. By executing or
complying with the terms of a Collée¢ Bargaining Agreement, each Employer
shall be deemed (without any further action) to have:

(a) Reviewed, understood, adopted andread to all provisions of this
Agreement and the Plan (and any amendntergsich Agreement or Plan), which
documents shall be deemed to have been incorporated by reference into such
Collective Bargaining Agreement;

(b) Authorized the Employer Trustees &t as its agent and execute this
Agreement and the Plan on its behalf;

(c) Agreed to comply with and be bound unconditionally to said Plan and Trust,
any amendments thereto, as well as all of the decisions of the Trustees and the
Executive Director; and

(d) Agreed to pay the costs of the Planrbgans of periodic ctributions to the

Fund on behalf of its Covered Employeessasforth in a Collective Bargaining
Agreement, as well as any additionaypeents to the Fund required pursuant to
the decision of the Trustees, the terms of this Agreement, the Plan or a Collective
Bargaining Agreement.
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ARTICLE I

TRUSTEES

3.1 Composition of Trustees The number of Tstees under this
Agreement shall be designated by theaBbfrom time to time, provided that
there shall be at least seven (7) Emptojristees and at least seven (7) Union
Trustees and no more thdaan (10) Employer Trises and ten (10) Union
Trustees. There shall always be an éguanber of Employer Trustees and Union
Trustees (except in situations in which a Trustee vacancy is pending and waiting
to be filled).

3.2 Acceptance of Trust and Trusteeship The Trustees appointed
hereunder hereby accept the Trust createblestablished by this Agreement and
consent to act as Trustees thereof by mgsy the responsibility for the operation
and administration of the Trust. By thesignature to this Agreement, or any
counterpart or copy hereof, each Trustee hereby agrees to accept the trusteeship
and to act in their capacities as taest and fiduciaries of the Trust Fund in
accordance with the provisions of this Agreement.

3.3 Selection of Trustees

(@) The current Employer Trusteeshall be: IRVINGW. CHESKIN,
J. NICHOLAS COUNTER, Ill, ARNOLD KAPLAN, JOANN KESSLER,
MARION PRESTON, ALAN H. RAPHAL, JEFFREY RUTHIZER, NORMAN
K. SAMNICK and HARRIET SLAUGHTER. Inno event shall the Union or a
Union Trustee be entitled to signate an Employer Trustee.

(b) The current Union Trustees desiged by the Union shall be: HAROLD
BRADLEY, HAL ESPINOSA, WILLIAM L. FOSTER, THOMAS F. LEE,
DAVID LENNON, WILLIAM MORIAR ITY, MELINDA WAGNER, ED
WARD and PHIL YAO. In no event sHahe Employers or an Employer Trustee
be entitled to designate a Union Trustee.

3.4 Written Appointments _and _Acceptances Except for the
appointments of the initial Trustees undeis Agreement, copies of the written
appointments of successor Trustees shall be provided to the Board as soon as
practicable after the appaments. Each Trustee ah signify his or her
acceptance of the trusteeship in writimglan person at a meeting of the Board.

3.5 Term of Office. Each Trustee appointedder this Agreement shall
continue to serve as such until hisher death, incapacity, resignation or removal
as herein provided.

10
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3.6 Resignations A Trustee may resign, and shall be fully discharged
(to the extent permitted by law) fromrther duty or respoitsility hereunder,
upon giving at least sixty (6@ays advance written noéido the Board, or such
shorter notice as the Board may accept as sufficient, in which notice there shall be
stated a date when such resignation da&k effect; and such resignation shall
take effect on the date specified irethotice, unless a successor Trustee shall
have been appointed (asopided by Section 3.9 or S#on 3.10) at an earlier
date, in which event such resignatishall take effect immediately upon the
successor Trustee taking office.

3.7 Removal of Employer Trustees Any Employer Trustee may be
removed from office at any time, with anthout cause, (a) by a majority vote of
the Employer Trustees then in office; @) in accordance with the procedure
described in Section 3.9(b).

3.8 Removal of Union Trustees Any Union Trustee may be removed
from office at any time, with or withowause, in the sole discretion of the Union,
by an instrument in writing signed by the duly authorized President of the Union
and filed with the Board.

3.9 Successor Employer Trustees

(a) In the event that any Employer Trussdall die, become incapable of acting
hereunder, resign, or be removed purstar8ections 3.7 or 3.9(b) (by a petition

which omits to name a successor) or, i évent of an increase in the number of
Trustees, the Employer Trustees themfiice may by majority vote designate a

person to fill the position of Empyer Trustee thus made available.

(b) An Employer Trustee may be remed and a successor Employer Trustee
appointed by the filing of a petition withe other Employer Trustees containing
the signatures of Employers that were responsible for 50% or more of the
contributions made to the Trust Fund &l{ Employers duringhe last complete

six (6) month period ended June 30Dmcember 31 immediely preceding the
submission of such petition.

3.10 Successor Union Trustees In the event that any Union Trustee
shall die, become incapable of actingreunder, resign, or be removed pursuant
to Section 3.8, or in the event of are@ase in the number of Trustees, the duly
authorized President of the Union Bhdesignate a successor Union Trustee by
the filing with the Board of a certificate in writing.

3.11 Powers of Successor TrusteesAny successor Trustee under this
Agreement shall immediately, upon hishar designation as a successor Trustee
and his or her acceptance of the waship in writing filed with the Board,

11
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become vested with all rights, powers, privileges and duties of a Trustee
hereunder with like effect as if originally named as Trustee.

3.12 Use of Corporate Trustee

(a) At any time and from time to timeéhe Board may appoint, as a Corporate
Trustee or Custodian, a bank, trust conmypar broker-dealer located within the
United States.

(b) The Board may, pursuant to Instructiodslegate to the Corporate Trustee or
Custodian:

(1) the power to hold the Fund or a portioiit as sole trustee of a trust
separate from the Fund created by thigstrAgreement (and not as an agent of
the Trustees or as co-trustegreunder with th Trustees);

(2) the power to invest and reinvesetkund (or applicde portion) in
the Corporate Trustee’s sole discretiparéuant to the powers set forth in Section
5.5 as may be duly delegated to it by the Board);

(3) the power to lend Trust Fund Sedies (pursuant to Section 5.5(u));
and

(4) such other duties and powerstlas Board may deem advisable.

(c) The Board may enter into and execatdrust, custodial or other written
agreement with the Corporate Trustee or Custodian, which agreement shall
contain such provisions as the Boardyntieem advisable. Upon execution of
such agreement with the Corporate Teesbr Custodian, the Board may transfer
and convey to the Corporate Trustee or Gdisin any part or all of the Securities,
Real Property or Interest in Re®&roperty, or other property of the Fund
acceptable to the Corporate Trustee or Custodian, and thereupon the Board shall
be forever released and discharged frany responsibilityor liability with
respect to such assets sansferred as to any periodbsequent to such transfer
and with respect to the investmentdareinvestment thereof by the Corporate
Trustee or Custodian. Notwithstanding suidnsfer, the Boarghall continue to

carry on its administrative and supervistugctions under the Bh in accordance

with the provisions of the Plan and this Agreement.

(d) The Board may, at any time, remove tGorporate Trustee or Custodian in
the manner provided in the trust or atlagreement between the Board and the
Corporate Trustee or Custodian. Inetkevent that a Corporate Trustee or
Custodian is appointed, such Corporatasiee or Custodian ah, if and when

removed by the Board, cause to baensferred to the Board any Trust Fund
Securities, real, personal or other propentyecords then in its possession, along

12



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 140 of 240

with a final accounting of th8ecurities or other propgrof the Fund held and/or
managed by the Corporate Trustee or Qdisin pursuant to said agreement.

13
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ARTICLE IV

PLAN OF BENEFITS

4.1 Benefits

(&) The Board (or its duly authorized desggn shall have the full and exclusive
right, power and authority, in its sol@d absolute discretion, to determine all
guestions of the nature, type, form, amoant duration of benefits (including,
without limitation, matters pertaining tthe interpretation and application of
reciprocity and portability agreements wither funds and plah to be provided

to Covered Employees and their Benefigar However, no lmefits other than
pension, retirement, disability and suather related benefits as the Board may
from time to time determine, may be provided to Covered Employees and
Beneficiaries or paid for under the Trust.

(b) Payment of benefits under the Plamlslve made directly from the Fund by

the Board (or the Executive Director,etlfCustodian, or other duly authorized
agent) or may be provided for by the purchase and delivery of such insurance
contracts, policies or certificates, tochupersons, in such manner, and at such
time as the Board shall decide.

(c) The Board (or its agents) shall be fuiyotected in makig, discontinuing or
withholding benefit payments from eéhFund, or purchasy or delivering
insurance contracts, policies certificates (or instrugtg the insurers with respect
thereto), all in reliance upon information received from the Contributing
Employer respecting the status afyaCovered Employee employed by such
Employer. Each Contributing Employshall indemnify and hold harmless the
Fund, the Board, each Trustee and eadhef~und’s employees and agents from
the consequences of relying on any information or directions furnished to the
Board, the Executive Director, any Commétmember or their agents by such
Contributing Employer.

(d) If for any reason (including, without litation, mistake of fact or law, or
reliance on any false or fraudulent statetagmformation or proof submitted by

a claimant) benefit payments are madengy person from the Fund in excess of
the amount which is due and payable under the Plan, the Board (or the Executive
Director or any Committeer other designee duly autliwed by the Board) shall
have full authority, in its sole and alist® discretion, to recover the amount of
any overpayment (plus interest and cosksiat authority shall include, but shall
not be limited to, (1) the right to reduce benefits payable in the future to the
person who received the overpayment, (2)right to reduce befits payable to a
surviving spouse or other beficiary who is, or may dcome, entitled to receive
payments under the Plan following the deaitthat person, and/dB) the right to

14
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initiate a lawsuit or take such other legal action as may be necessary to recover
any overpayment (plus interest and costs).

(e) When any benefit payment, or the guase or delivery of any insurance
contract, policy or certificate (or any yaent thereunder) is to be made in
accordance with the terms of the Plan wiies person entitled to receive such
benefit maintains or attains a given amestatus, or when a certain condition
exists regarding such person, any sugmnt, purchase, delivery or instruction
made, discontinued or withheld kthe Board in good faith, without actual
knowledge or notice of the p@#hed change in the ag&atus or condition of the

payee, shall be considered to h&aeen properly effected by the Board.

4.2 Written Plan of Benefits. The specific detailed basis upon which
the eligibility for benefits, types na@l forms of benefits payable (and any
restrictions thereon), anthe payment of benefits to Covered Employees and
Beneficiaries, is to be specified innhdetermined under) the Plan, as amended
by the Board from time to time.

4.3 Insurance Contracts The written plan of benefits comprising the
Plan may consist, in part, of contraatish one or more insurance companies.

4.4 Exclusive Benefit

(a) Notwithstanding anything téhe contrary contained in this Agreement, it
shall be impossible at any time prior tioe satisfaction of all liabilities with
respect to the Covered Employees underPla@ (or their Beneficiaries) for any
part of the Trust Fund, other than such part as is required to pay taxes, fees and
expenses of the administration and operaof the Plan, to be used for or
diverted to purposes other than for #eclusive benefit of Covered Employees
(or their Beneficiaries); provided, however, that to the extent permitted by the
Code, ERISA and other applicable law, in the event that any Employer
contribution to the Trust Fund has bed) made by a mistake of fact or law
(including, without limitation,any contribution to th&rust Fund iadvertently
made on the basis of overscale wag&y)conditioned on the qualification of the
Plan under Sections 401 or 501 of thed€, and the Plan receives an adverse
determination with respect to itgualification, or (3) conditioned upon the
deductibility thereof under Section 404 oktliCode, and all or a part of such
deduction has been disallowed; then thamanay (but shall not be required to)

in its sole and absolute discretion, retsach contribution (or the value thereof, if
less) to the Employer prior to the expioa of six months after a determination
by the Audit Committee (or itduly authorized designee) &s(1) above, one year
following the adverse determination und@j above, or one year following the
disallowance of the deduction under @ove (but only to the extent of the
disallowance).

15
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(b) The determination as to whether Bmployer has made a contribution or
other payment to the Trust Fund by a mistaik fact or law, and whether such
contribution or payment should be returnedhe Employer, shall be made in the
sole and absolute discretion of the Board or the Audit Committee (or either of
their duly authorized designees) in ace@orck with ERISA and other applicable
law, taking into account all of thevidence submitted by such Employer to
demonstrate that such contributionpgayment was made by mistake; provided,
however, that the Employer shall have the burden of proving that such
contribution or payment was made by migtakhe decision of the Board or the
Audit Committee (or either of their duly uorized designees) as to whether such
contribution or payment was made by migta&nd whether it should be returned
to the Employer, shall be final and binding on the Employer.

4.5 No_ Assignment of Benefits Except with respect to “qualified
domestic relations ordergas defined in Section 20§(8) of ERISA), voluntary
and revocable assignments (as permitted by Section 206(d)(2) of ERISA), or as
may otherwise be provided in the Plan, ERISA or the Code:

(a) No benefit payable at any time undee tRlan prior to receipt thereof by a
Covered Employee (or Beneficiary or esfathall be subject in any manner to
alienation, sale, transfer, assignment, pledge, attachment or encumbrance of any
kind, nor shall any retirement benefit tilactually paid tahe Covered Employee

(or Beneficiary or estate), be in any mansabject to the debts or liabilities of

said Covered Employee (Beneficiary or estate);

(b) Any attempt to alienate, sell, transfasssign, pledge or otherwise encumber
any such benefit, prior to receighereof by the Covered Employee (or
Beneficiary or estate), in violation diie restrictions set forth in the preceding
sentence shall be void and of no effect;

(c) Benefit payments (or portions thereafipder the Plan ofrust shall not in
any way be subject to any legal processgcution, attachment or garnishment, be
used for the payment of any legal claimaigt any such persoar be subject to
the jurisdiction of any bankruptcy cowot, insolvency proceedings by operation
of law or otherwise.

16
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ARTICLE V

POWERS AND DUTIES OF TRUSTEES

5.1 Receipt of Payments

(@) The Board (or such other person emtity acting on behalf of, and duly
authorized by, the Board) is hereby destigdaas the entity authorized to receive
the Employer contributions hereafter madé¢h® Trust, and ibereby vested with
all rights, title, and interest in and tockumonies and all interest accrued thereon
and appreciation thereof.

(b) The Board agrees to receive all Employer contributions and to hold them in
trust hereunder for the uses and puegosf the Trust and the Plan, and may
deposit all or a pion of such monies witlsuch Custodians as they may
designate for this purpose.

5.2 Payment of Benefits The Board shall pay out of the Trust, at the
time or times and in the manner specified in the Plan, the benefits provided for
therein. The payment of benefits shall be in accordance with the written Plan
referred to in Section 4.2.

5.3 Expenses

(@) The Board shall use and apply the &ssaf the Trust for the following
purposes:

(1) To pay from the Trust Fund, or provide for the payment of, all
reasonable and necessampenses of collecting Empyer contributions and
administering the affairs of the Trugtcluding, without linitation, all expenses
which may be incurred in connectionith the maintenance, operation and
administration of the Plan and the Trust, including, but not limited to:

(A) the fees and compensation of consultants, actuaries,
accountants, attorneys and any othersgpes employed by the Board or the
Executive Director to render services to the Fund or the Plan;

(B) the payment of fees, expensasd other costs of holding or
investing the assets of the Fund;

(C) the fees and expenses of any Investment Manager or
Custodian as may be appointed by the Board;

(D) any taxes;
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(E) the expense of maintaining mailboxes, bank accounts and
safety deposit boxes (if any);

(F) the cost of implementingna maintaining any accounting,
auditing, computer, recordkeeping analy ather systems which the Board has
determined to be necessary or appropriate for the establishment, operation or
administration of the Trust Fund or the Plan.

(2) To pay from the Trust Fund or provide for the payment of,
subscriptions, charges, deposits or othgnpmnts under benefits contracts; and to
pay or provide for the payment of premiums on the policy or policies of
insurance, if, when and to the extent such premiums shall become due.

(b) The Trustees shall not receive any compensation from the Trust for the
performance of their duties as Trustees, but shall be reimbursed from the Trust
Fund for all reasonable, actual and neagssapenses which they incur in the
performance of their duties as Trustees hereunder, including, without limitation,
in connection with theirducation as fiduciaries afie Plan and Trust Fund.

5.4 Insurance Contracts

(a) The Board may enter into such insurance contracts and policies, including
group annuity contracts, make such pem or other payments thereon, make
such elections thereundeagree to any alteration, modification or amendment
thereof, and take such actions with resgbereto as the Board shall, in its sole
discretion, determine. With respect to augh insurance contract the Board is, in

its discretion, authorized to assumé the rights, privileges and benefits
thereunder and ownership thereof, and to take all actions required of or permitted
thereunder, and the insurance carrierooganization with which such group
contracts are in effect shall not be reqdito inquire into the authority of the
Board.

(b) In no event shall any insurance compasuing any contract or contracts to

the Board under this Agreement be considered a party or parties to this agreement
nor to any modification or amendmetitereto or any agreement supplemental
thereto. Nothing in this Agreement nam any modification, amendment or
supplement thereto shall in any way be construed to enlarge, change, vary or in
any way affect the obligations of @nsurance company except as expressly
provided in a congct issued by it.

(c) Any insurance company may deal withe Board in accordance with the
terms and conditions of the contract between the insurance company and the
Board and in such manner as the Board and the insurance company shall therein
agree, without the consent of any other persr persons interext in this Trust.

18



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 146 of 240

5.5 General Powers Notwithstanding any limitations imposed
generally by any present or future setadtatute or ruleof law concerning
investments by trustees (and in addition to, and not by way of limitation of, such
other powers as are set fofthrein or otherwise conied by law), the Board is
hereby empowered, in its sole and absolute discretion:

(&) To purchase, sell (for cash or on credit), receive, subscribe for, invest and
reinvest Trust Fund assetsany Securities and any Rdatoperty or Interest in
Real Property, free from any limitatioimaposed by state law on investments of
trust funds, and to retain such Securit@sReal Property or Interest in Real
Property in the Trust Fund, or exchange angh Securities or Real Property or
Interest in Real Property for other progefor interests therm), or grant options

to acquire such Securities or Real Propent Interest in Real Property; and the
Board may determine the prices and terms of all such sales, exchanges and
options and may execute any and all cantlaconveyances and other instruments
containing covenants and warrantiesiding upon the Plan or the Fund and
containing provisions exatling the personal liabili of the Trustees;

(b) To use or cause to be used the facilities of the Depository Trust Company or
the Federal Reserve Book-Entry Systembjsct to such rules, regulations and
orders as may be adopted bye ttfSecurities and Exchange Commission
thereunder; including, withoulitmitation, the right to

(1) hold, receive, exchange, releasdijvée and otherwise deal with the
Securities and other property of the Tresind (including stock dividends, rights
and other items of like nat), and to receive and remit all income and other
payments thereon and take all steps s&mey and proper ioonnection with the
collection thereof;

(2) register such Securities in tliame of any nominee or nominees
used by the Depository Trust Company or the Federal Reserve Book-Entry
System,;

(3) pay for Securities purchased asald through the clearing medium
employed by the Depository Trust Compgeor the Federal Reserve Book-Entry
System for transactions of pi@ipants acting through it; and

(4) regqister any Securities or other pragéheld in the Trust Fund in the
name of a nominee or nominees withwathout the additiorof words indicating
that such Securities or other propertg &eld in a fiduciary capacity, provided,
however, that said nominee be akanust company or broker-dealer;

(c) To cause any Securities, Real Propertynterest in ReaProperty, or other
property at any time held by the Trust Fundbe registered in its own name as

19



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 147 of 240

trustees, or in the name of a Custoditustee or nominee (with or without the
disclosure of any fiduciary relationshig)d to hold in bearer form any Securities
or other property at any time held the Trust Fund so that they will pass by
delivery;

(d) To:

(1) sell for cash or on credit, grant apts, convert, exchange for other
Securities or property, redeem, transfad alispose of any Securities or other
property in the Trust Fund, by privatggreement or public auction, for cash,
Securities or other property and/or credit; and

(2) make delivery of Securities or otheroperty that haveeen sold for
the Trust Fund upon receipt of payment éfier, provided that all payments for
such Securities or property to be madeash, by a certified check, a treasurer’s
or cashier’'s check of a bank, by effeetivank wire transfer through the Federal
Reserve Wire System or, if appropriatjtside of the Federal Reserve Wire
System and for credit to the Trust Fund;

(e) To release and deliver Trust Fund Seesito the issuer thereof (or its
agent) when such Securities are calletieemed, retired or otherwise become
payable; provided, however, that, in atgse, the cash or other consideration for
such release and delivery is in the Traanhd or is to be delivered to the Board
simultaneously with the delivery of such securities;

() To exercise voting rights, either erson by limited or general power of
attorney, or by proxy, withrespect to all Securiseor other property, and
generally to exercise with respect toudt Fund assets ather rights, powers,
and privileges as may be lawfullgxercised by any person owning similar
property in its own right, unless thesponsibility for exercising such rights,
powers, or privileges has been dgleed by the Board or its Investment
Committee to an Investment Managépursuant to Seéon 8.8 of this
Agreement);

(9) To:

(1) exercise any conversion privilegeddor subscription right available
in connection with any Sedties or other property at any time held in the Trust
Fund, and to make any payments in connection with such exercise;

(2) join in, dissent from or oppose elreorganizationconsolidation,
merger, recapitalization, liquidation, sale, nigage, pledge or lease of corporate
property with respect to any corporations in which the Trust Fund may be
interested (including theexercise of options, the making of agreements or
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subscriptions and the payment of exgensassessments or subscriptions, which
may be necessary or advi$a in connection therewith), and to hold and retain
any Securities or other property which it may so acquire;

(3) deposit any Securities or othgroperty with any protective,
reorganization or similar committee, and to pay or agree to pay part of the
expenses and compensation of any stmmmittee and any assessments levied
with respect to such Securities or property so deposited; and

(4) exercise all other ancillary rightsr duties necessary to implement
any of the powers contained herein;

(h) To:

(1) pool all or a portion of the Trust Fund in one or more Collective
Trusts and to transfer and depositaaly time and from time to time, all or a
portion of the assets of the Trust Fund to any Collective Trust; and

(2) withdraw any portion of the TrusFund so transfred, and to
execute such documents and other instruments as, from time to time, may be
necessary to implement the foregoing;

(i) To invest all or part of the TrustuRd in deposits whiclhear a reasonable
interest rate in any bank, trust coamy, broker-dealer or similar financial
institution supervised by the United S&tstor any State (including deposits of a
Custodian, to the extent permitted by ERISA);

() To:

(1) compromise, compound, submit to aréiion or settle any debt or
obligation owing to or from the Trust Fund,

(2) enforce or abstain from enforcing any right, claim, debt or
obligation;

(3) reduce or increase theteaof interest on dgnsion, or otherwise
modify, foreclose upon default, enforce any such obligation; and

(4) sue or defend suits or legal peedings against the Fund, the Plan,
the Trustees or their agents or employeedp protect or enforce any interest in
the Fund and to represent the Fund, the Plan, the Trustees or the Executive
Director in any suits, arbitrations arther dispute resolution proceedings in
connection with any matter in any couwnt before any administrative agency,
body or tribunal,
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(k) To apply for, purchase, receive, retaadminister, surrender, transfer or
assign any life insurance, retirementame, endorsement or annuity policy or
contract, and pay the premium and exa¥cthe rights, privileges, options and
benefits contained in any such contract;

() To organize or acquire an interest corporations, partnerships, limited
partnerships, limited liabilitgorporations, and/or joint-ventures under the laws of
the United States, any State or othersgigtion to acquire and hold title to any
Securities or Real Property or Interest maRProperty, or to acquire an interest in
another such entity holding such SecuritiesReal Property or Interest in Real
Property, held in connection withe Plan or the Trust Fund;

(m) To take any and all actions, cinding the filing of requests for

determinations, rulings and other farnof administrative guidance with the
United States Department of Labor (uding requests for exemptive or other
administrative relief from the provisiorsf Section 406 of ERISA and Section
4975 of the Code, or other provisions BRISA or the Code), the Internal
Revenue Service, or the Pension Ben&uaranty Corporation, and the
commencement of and participation in lawssuin connection therewith; all as the
Board determines to be necessary, apprtgpoadesirable to carry out any of the
foregoing powers or otherwise in the beseiasts of the Plan or the Trust Fund,;

(n) To:

(1) lease or purchase such premisaeajerials, supplies and equipment,
and employ and retain such adminisu@ secretarial, clerical, and other
assistance or employees as the Board or the Executive Director may deem
necessary or proper, and to pay themsonable expenses and compensation and
all other expenses attributable to theragien of the Plan dwf the Trust Fund;

(2) implement and maintain any accounting, auditing, computer,
recordkeeping and any other systems which the Board has determined to be
necessary or appropriater fihe establishment, operation or administration of the
Trust Fund or the Plan;

(3) retain attorneys, investmentdvisers, accountants, actuaries,
appraisers, architects, e, contractors, enginegr consultants, property
managers, insurance brokers and any gtleesons or entities in connection with
the operation, management, or administratf the Trust Fund or the acquisition,
sale or other disposition of any profyefor or by the Trust Fund, and pay, as
expenses of the Trust Fund, any of thEicessary and reasable fees; and

(4) retain one or more Custodians other banks, trust companies,
broker-dealers, or similar depmwsies to act as a truste@d/or custodian of Trust
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Fund Securities and property, and to defime scope and responsibilities of each
such trustee or custodian;

(o) To appoint ancillary orubordinate trustees or codians to hold title to or

other indicia of ownership dforeign Securities or oth@roperty of the Plan or
Trust Fund in those jurisdictions, domesticforeign, in whid the Board is not
authorized to do business, and to define the scope of the responsibilities of each
such ancillary or subordinate trusteecoistodian; providedhowever, that such
ancillary or subordinate trustees or aasans shall comply ith all requirements

of Section 404(b) of ERISA, and the regibns promulgated pswant thereto, in

the event that assets tfe Trust Fund are investeat reinvested in Foreign
Securities;

(p) To establish and implement a fungi policy for the Plan and create,
accumulate and maintain as part of the Trust Fund such margins or reserves as the
Board determines to be prudent orsideble in connectio with the sound and
efficient administration of the Plan and the Trust Fund (including, without
limitation, reserves for existing and poteahtobligations and liabilities of the

Trust Fund and administrative expenses);

(q) To:

(1) delegate to other fiduciaries(including Committees) the
responsibilities or duties involved in the operation and administration of the Plan
under the direction of the Bahfother than trustee respdnibties, as defined in
Section 405(c)(3) of ERISA) to the extent consistent with ERISA; and

(2) engage an Executive Director orchuother person or persons as it
may deem necessary or dabie to conduct the day tlay operations of the Plan
and the Fund and delegate such ofatbninistrative duties to such persons,
agents, or organizations as it may demwisable (including, without limitation,
to a duly appointed Committee).

(r) To enter into agreements among thenmewlallocating theiresponsibilities,
obligations and duties with respect tflee administration of the Plan and the
management and control of the Tr#aind assets; provided, however, that the
remaining Trustees comprising the Boardlshot be liable fo any loss resulting
to the Trust Fund resulting from the aotsomissions of those Trustees accepting
the allocation of such spedfi fiduciary responsibilitee (except as may otherwise
be required by ERISA);

(s) To enter into agreements with other pension or retirement plans and trusts

providing for the reciprocity of pensionettits and portability of pension accruals
as between this Plan and such other plans and trusts and to merge the Trust Fund
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and Plan with other employee pension bgn@ans (providedthat the Trustees
determine that such merger is prudemd a&ould further the interests of Covered
Employees and Beneficiaries); provided, leoer, that in the case of any merger
or consolidation with, or trafier of assets and liabikis to, any other pension or
retirement plan or trust, provisions iz made so that each Covered Employee
affected thereby on the date thereof vdordceive a benefit imediately after the
merger, consolidation or transfer (as i€ tBRlan or the Trust then terminated) that
is equal to or greater than the benefdtthe or she would ka been entitled to
receive immediately prior to the mergeonsolidation or transfer (as if the Plan
or the Trust then terminated);

(t) To:

(1) borrow monies from any person orrpens on behalf of the Plan or
the Trust Fund, or on behalf of any comgoon, partnership ojoint venture in
which the Plan or the Trust Fund has an interest;

(2) pledge all or a portion of the Trusund as security or collateral to
any person or persons in order toabtfinancial accommodations (including
agreements to issue lettekcredit or other forms o€redit) from a bank, trust
company, broker-dealer or other finandratitution (includingthe Custodian, to
the extent permitted by ERISA) on behalf of the Plan or the Trust Fund, or on
behalf of any corporation, gaership, or joint venturen which the Plan or the
Trust Fund has an interest; and

(3) for any sums so borrowed or acmmodations or credit obtained,
issue one or more promiggonotes (or other instrumés or documents), and/or
pledge, hypothecate, assign or otherwise tearaf or any part of the Plan or the
Trust Fund assets as collatkeand/or issue guarantiesarder to obtain such loan,
credit or other form of credit;

(u) To:

(1) lend any Trust Fund Securities to banks, trust companies, or
nationally-recognized brokers or dealers;

(2) secure the same in any manner,

(3) receive compensation therefor out of any amounts paid by or
charged to the account of the borrower; and

(4) during the term of any such loan,rpét the loaned Securities to be
transferred into the name of and ewtby the borrower or others; provided,
however, that such loans are fully cotesig with ERISA and the Code and that
cash or other collateral satisfactory to thea® having a fair market value (as of
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the close of business oretlhusiness day immediatelyegeding the date of such
loan) equal to at least one hundred tv02%) percent of the then fair market
value of the Securities loaned, is pleddge the Trust Fund by the borrower, and
continues to be maintained in such manner until such loan is repaid;

(v) To:

(1) retain, manage, administer, operaease for any leggth of time,
develop, improve, repairltar, demolish, mortgage, gilge, grant options with
respect to, or otherwise deal with any Readperty or Interesh Real Property at
any time held by the Trust Fund;

(2) modify, extend, renew or otherwisgljust any mortgage or lease,
including the waiver of rentals;

(3) purchase or otherwise acquire, sell, exchange or otherwise dispose
of any such Real Property or InteresRaal Property at publior private sale, at
such prices, at such time or times upoahsterms, and for such purposes as may
be necessary or desirable;

(4) borrow money, and for the purpose of securing the repayment
thereof, to pledge, mortgage, grant a siégunterest in or otherwise encumber
any Real Property or InterestiReal Property of the Trust Fund;

(5) purchase, take and hold any Rd#loperty or Interest in Real
Property subject to mortgages or other liens or encumbrances, irrespective of by
whom the same were made;

(6) foreclose, to reduce the rate ioterest on, and to consent to the
extension of or make any other modificetiof loans, whether or not secured by
mortgages on any Real Property or Ins¢li@ Real Property or on any personal
property, or to accept a deed in lieu of foreclosure;

(7) join a voluntary partition of any éal Property or lerest in Real
Property;

(8) demolish or cause to be demolidhany structures on any Real
Property or Interest in Real Property if such action is necessary or desirable;

(9) make loans of any type (inaing, without limitation, variable,
participating, convertible or indexedas), whether secured or unsecured, in
connection with any Real Prapye or Interest in RedProperty of the Trust Fund,;

(10) enter into joint ventures or otheilsg own or participate in entities
that own or acquire any Real Property loterest in ReaProperty (including
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associations, corporations, general onitéd partnerships, or trusts), and to
acquire stock, ownership interests, @cwities in such entities, including by
means of a tender offer;

(11) hold any Real Property or Intereist Real Property either in the
name of the Trust Fund or in a separaominee trust without disclosing the
ownership of the Trust Fund;

(12) operate through one or more corparas or other erties, wholly or
partially owned by the Trust Fund, whetlmrnot exempt from Federal income
taxation or other taxes;

(13) keep and maintain any propertygood state of repair and upkeep,
to obtain insurance for any Real Propestyinterest in ReaProperty, and to pay
the taxes, upkeep, repairs, carryingarges, maintenance and premiums of
insurance with respect to any Reabparty or Interesn Real Property;

(14) organize or acquire one or moo®rporations, wholly or partly
owned by the Trust, each of which shalldoempt from Federal income taxation
under Section 501(c)(2) or (c)(25) of thede and each of which shall have been
organized for the exclusive purpose lodlding title to any Real Property or
Interest in Real Property, collecting income therefrom and turning over the entire
amount thereof, less expenses, to the Tousither entities exempt from Federal
income taxation under Section 501 of the Code; and

(15) retain, monitor and terminate gqgerty managers, accountants,
attorneys, developers, mortgage bankersvironmental condtants and others
providing services with reggt to any Real Property or Interest in Real Property,
which persons, to the extent permitted or not prohibited by ERISA, may be
affiliates of an Investment Manager other service provider to the Trust Fund
(such services to include, without itation, matters of compliance of such
properties with all applicablaws, rules and regulations);

(w) To effect insurance for any Real Propestyinterest in Real Property or any
other physical properties and assets effhust Fund in such amounts and against
such risks as, in the Board’s good fajtligment, shall be in accordance with
customary and sound business practices gk to such propées or assets in
the appropriate geographic area;

(x) To attend to legal matters in conneatiwith the making of investments for
the Trust Fund by taking or causing to bieetasuch acts as, the sole discretion

of the Board, are necessary or appropriateeomply with all applicable laws,
rules and regulations in connection witie making, validity or enforceability of
such investments;
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(y) To:

(1) make, execute and deliver anydaall conveyances, indemnities,
waivers, releases or other instrumentsniriting necessary or desirable for the
operation of the Fund or the Plan, oe tliccomplishment of any of the foregoing
powers; and

(2) execute written agreements widmy person or entity (including,
without limitation, any Employer and/or the Union) which the Board may deem
prudent, necessary or desirable for tperation of the Fund or the Plan, the
accomplishment of any of the foregoing posyeor the protection of the assets of
the Trust Fund; and

(z) Generally, to perform all acts (whether not expressly authorized herein)
which the Board may deem necessary and prudent for the protection of the assets
of the Trust Fund.

5.6 Committees

(&) In addition to the Administrative Committee (established pursuant to Section
7.3), the Investment Committee (estalddhpursuant to Section 7.4), and the
Audit Committee (established pursuantSection 7.5), the Board may delegate
one or more of its fiduciary responsibilitiGgther than trustee responsibilities, as
defined in Section 405(c)(3) of ERISA) tme or more other Committees. Where
the Board has elected to hold a joint meeting with a Committee, unless otherwise
agreed by the Board, all aat®taken by the Trustees attending such meeting will
be taken in accordance with Section 6.4@) will be considered ratified without
further Board action.

(b) Each such Committee shall comprise two or more Trustees and shall
comprise an equal number of Employer Tees and Union Trustees to the extent
the Committee may be exercising authority delegated by the Board. The
Employer Trustees shall designate Emptoleistees to serve on such Committee
and the Union Trustees shall designate Union Trustees to serve on such
Committee.

(c) Except as otherwise provided by ERISto the extent that such
responsibilities are so kgated, the remaining Trustees comprising the Board
shall not be liable for anyoss to the Trust Fund rddng from the acts or
omissions of any Committee.

(d) No more than one representative ezich Contributing Employer shall be
permitted to serve on each Committee.
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5.7 Standard of Care In exercising anyra all powers, duties and
responsibilities under this AgreementgtBoard shall discharge its duties and
responsibilities hereunderit the care, skill, prudee and diligence under the
circumstances then prevailing that a pnideerson acting in a like capacity and
familiar with such matters would use the conduct of an enterprise of a like
character and with like aims, and shall dsify Trust Fund assets so as to avoid
the risk of large losses (unless, under the circumstances, it is clearly prudent not to
do so0), consistent with the requirements of ERISA.

5.8 Reliance on Written Instruments and Advice of Professionals

(a) Each Trustee shall be fully pemted in acting upon any instrument,
certificate, or paper believed by him ber to be genuine and to be signed or
presented by a duly authorized persorpersons, and shall be under no duty to
make any investigation dnquiry as to any statememrontained in any such
writing, but may accept the same as congligvidence of the truth and accuracy
of the statements therein contained.

(b) Each Trustee shall be tited to rely conclusivig upon, and shall be fully
protected in any action taken by him loer in good faith in relying upon, any
opinions or reports furnished tonmior her by any actuaries, accountants,
attorneys, consultants or specialisigp@inted or designatl by the Board in
connection with the administration of theaRlor the Fund (athe investment of
Fund assets).

5.9 Indemnification. Except as may otherveisoe required by ERISA
or other applicable law:

(a) The Trustees shall not be personally agralile for any liabilities or debts of
the Plan or the Trust Fund incurred them as Trustees, but said debts and
liabilities shall be paidut of the Trust Fund;

(b) No Trustee shall be personally liadter any error of judgment or for any
Claims (as that term is defined in paggn (e) below) arisg out of any act or
omission of such Trustee or for any act®mnissions of any other Trustee, or any
agent elected or appointed by or acting the Trustees, except as provided in
paragraph (e) below;

(c) The Trustees shall not be personally liable for the proper application of any
part of the Trust Fund or for any otheabilities arising inconnection with the
administration of the Plan or the Tri=ind, except as provided in paragraph (e)
below;
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(d) The Trustees may from time to time consult with legal counsel and shall, to
the extent permitted by ERISA or other applicable law, be fully protected in
acting upon the advice of said counsel wéhpect to legal questions affecting the
Plan or the Trust Fund; and

(e) To the extent not covered by insoce, the Trust Fund shall protect,
indemnify and hold harmless the Boardgteandividual Trustee, each Committee
member, and the Executive Director (aneitlemployees and other agents), from
and against any and all lidibes, damages, taxes, judgments, debts, assessments,
penalties, losses, expenses, costsl @&laims, including, without limitation,

(1) reasonable attorneys’ fees and court costs; (2) actuarial and related consulting
costs; (3) accounting and auditing co$th;investment management, trustee and
custodian costs; (5) insurance premsu and related costs; and (6) other
professional fees (hereinafter collectivedyerred to as “Claims”) incurred by any
such person(s) as a result of any achission or conduct committed by said
person(s) in connection with the perfance of his or hepowers, duties,
responsibilities or obligationgnder the Plan, the Trughis Agreement, ERISA,

the Code or other applicable laws, excefhwespect to Claims arising from such
person’s own fraud or willful misconduct.

5.10 Bonding. Any person required to B®nded under the provisions of
ERISA, including without limitation, the Tstees, Executive Director, Investment
Managers, Custodians (and any employeesniggor other repsentatives of the
Trust handling monies, Securities and rtede paper on behalf of the Trust or
otherwise entrusted with any portiontbe Trust Fund), shall be bonded under a
fidelity bond issued by an insurance carrier in an amount no less than that
required by Section 412 of ERISA. The Baahall, in its sole discretion, have
the authority to require éhbonding of any other empleg, agent, representative
or fiduciary of the Trusfincluding, without limitation, annvestment Manager or
Custodian) and to require bonds abdhe minimum amount. The cost of
premiums for such bonds for the Trustetb® Executive Director and any other
Fund employee shall be paid out of the Trust Fund.

5.11 Fiduciary Insurance. The Board may purchase with Fund assets
and maintain a policy or policies of fidacy liability (or errors or omissions)
insurance covering the Trusund, the Trustees, the Exége Director and, if the
Board so determines, any other person to whom a fiduciary responsibility with
respect to the Plan or Fund has bedncated or delegated, to protect such
persons against any and all Claims (et tierm is definé in Section 5.9(e))
arising out of such fiducigits breach of his or her fiduciary responsibility to the
Plan or the Trust Fund (the proceeds of which may be used to satisfy the
obligations of the Trus Fund set forth in &ction 5.9). The insurance
contemplated herein shall permit recourse€onsideration of the insurer against
the fiduciary in case of a breach of his or her fiduciary obligations or
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responsibilities to the Trust Fund (althoutite insurer shall have the right to
eliminate such recourse by the payment of an additional premium by such
fiduciary or by the organizain that appointed sudiduciary to the Board).

5.12 Deposit and Withdrawal of Funds

(a) All monies received by the Board reeinder shall be deposited with the
Custodian, or such other banks or tmminpanies (insured by the Federal Deposit
Insurance Corporation) or other broker-dealers or similar financial institutions
(insured by the Securities Investorofction Corporation) as the Board may
designate as Custodians or other trusteeslladr a portion of the assets of the
Trust.

(b) The requisite signature t@ority required for all cecks, drafts, vouchers or
other withdrawals of monies from suabcount or accounts shall be in accordance
with resolutions from time to timedapted by the Board, and the Board may
delegate such authority to any two Trestdone of whom must be an Employer
Trustee and the other a Union Trusteeth® Executive Director, or to any other
person as the Board, in its saliscretion, shall determine.

5.13 Deleqgation of Power Except as otherwise provided by ERISA, the
Board may delegate any of its minis&mpowers or duties hereunder to any one
or more agents or employees and/or to one or more Trustees.

5.14 Discretionary Authority .

(@) The Board or, where applicable, a Committee (or either of their duly
authorized designees) shall have the @sigke right, power, and authority, in its
sole and absolute discretion, to adminiségply and interpret this Agreement, the
Plan and any other Plan or Trust docureeantd to decide all matters arising in
connection with the operation or adminagion of the Plan or the Trust and the
investment of Plan assets.

(b) Without limiting the generality ofthe foregoing, the Board or, where
applicable, a Committee (or either of thduly authorized designees) shall have
the sole and absolutesdretionary authority to:

(1) take all actions and make all deoiss with respect to the eligibility
for, and the amount of, benefits payableler the Plan to Covered Employees or
their Beneficiaries;

(2) formulate, interpret and applyules, regulations and policies
necessary to administer this Agreemehg Plan or other Plan documents in
accordance with their terms;
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(3) decide questions, including legalfactual questions, relating to the
calculation and payment of benefits unttee Plan or other Plan documents;

(4) resolve and/or clarify any dmguities, inconsistencies and
omissions arising under this Agreement, the Plan or other Plan documents; and

(5) process, and approve or deny, bandfiims and rule on any benefit
exclusions.

All determinations made by the Boafdr, where applicable, the Executive
Director or any Committeeluly authorized by the Board) with respect to any
matter arising under the Plan, Trust Agreement and any other Plan documents
shall be final and binding orl parties affected thereby.

5.15 Execution of Documents

(&) The Co-Chairs are authorized to colieely execute on behalf of the Board

all documents necessary for the accomplishment of any action taken by the Board;
provided, however, that such action is reflected in written minutes of a Board
meeting.

(b) The Board may authorize by resolution any Union Trustee and any Employer
Trustee (or any group composed of egual number of Union and Employer
Trustees), or an employee of the Trbsnd, to execute any structions, notices

or other instruments in writing; and any such Instruction, notice or instrument so
signed shall have the same foroel &ffect as though signed by the Board.

(c) All persons, corporations, partnershiggoups or associations may accept
any notice or instrument signed in amtance with this Section 5.15 as duly
authorized and binding on the Board.

(d) The Board may, in its sole and absoldiscretion, designatend authorize an
employee or employees of the Trust Fungign documents or checks upon such
separate and specific bank account arkbaccounts as the Board may designate
and establish for such purpose.
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ARTICLE VI

MEETINGS AND DECISI ONS OF TRUSTEES

6.1 Officers.

(@) The Board shall elect two (2) Co-Gilsafrom among the Trustees, one of
whom shall be a Union Trusteadathe other an Employer Trustee.

(b) The term of such officers shall commence on the date of their election and
continue until their stcessors are elected.

(c) During even-numbered calendar yearg, @o-Chair who is a Union Trustee

shall preside over meetings of theaBo. During odd numbered calendar years,
the Co-Chair who is an Employer Trustshall preside over meetings of the
Board.

6.2 Calling of Meetings

(a) The Board shall endeavor to meet atti¢liee (3) times per year, and at such
other times as the Board may reasonalglgide; except thaitber Co-Chair may
call a special meeting adhe Board, at any time, by giving at least five (5)
business days advance written noticelaf time and place thereof to the other
Co-Chair and all other Trustees.

(b) Any two (2) Employer Truges and two (2) Uniofirustees may likewise
call a meeting of the Trustees, at anyejrby giving at least ten (10) business
days advance written notice of the tiared place thereof to the Co-Chairs and to
all other Trustees.

(c) Meetings of the Board may be heldaaty time by telephone conference with
proper advance notice (as prescribedibyee paragraph (a) or (b) above).

(d) Meetings of the Board may also be hatdiny time, withouhotice, in person
or by telephone conferencgrovided, however, that majority of the Employer
Trustees and a majority of the Unidrustees consent thereto in writing.

6.3 Quorum. Four Employer Trustees and four Union Trustees shall
constitute a quorum for the gose of transacting business.

6.4 Vote of Trustees

(a) Except as otherwise provided in tHt®ction 6.4, all actions of the Board
shall be taken by either (1) a vote ofotwo zero, or (2) a vote of one and one
abstention. The Employer Triges, as a unit, shall havae vote, and the Union
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Trustees, as a unit, shall have one vatee Employer Trustees shall determine
how they cast their vote on any mattercept as provided elsewhere in this
Section 6.4, by a majority vote of the Emmygr Trustees present and attending the
meeting. The Union Trustees shall detme how they cast their vote on any
matter, except as provided elsewhere ia Bection 6.4, by a majority vote of the
Union Trustees present and attending the meeting.

(b) The vote of any absent Trustee may be cast in accordance with a written
proxy delivered to any other Trustee pras&nthe meeting of the Trustees (or a
Committee meeting); provided that suchhawization and pros shall be valid

only at the Trustee (or Committee) megtimmediately succeeding its execution.

(c) In addition to decisions made at meetings, each Trustee may also be polled
with respect to an issue by the ExecutiMeector or eithetCo-Chair (or any of

their designees) either in writing (imcling e-mail) or by telephone without the
necessity of having a meeting; providéowever, that any action taken in a
telephone poll must be consented to in writing (including e-mail) by each Trustee
who voted for the action taken either ref@r as soon as practicable following

the vote (but no later than ttyr(30) days after the vote).

(d) In the event that any matter presehter decision by the Board cannot be
decided due to a deadlock (as define&attion 6.6(b)), the nti@r shall then be
resolved by arbitration ggprovided by Section 6.6).

6.5 Minutes of Meetings The Board, Committee or the Executive
Director (or their duly atiorized designees) shall m&m minutes of all Board
and Committee meetings, but such minutesd not be verbatim. Copies of such
minutes shall be provided to all Trustees.

6.6 Arbitration .

(&) Whenever the Board is unable to decadguestion during a meeting due to a
deadlock among the Trustees (as define8antion 6.6(b)), either Co-Chair shall
submit the question for decision to suchpartial arbitrator as the Board shall
select (pursuant to the voting proceducesitained in Sectio®.4) or, if it is
unable to agree on such selection within fifteen (15) business days after the
deadlock arose, either Co-Chair or a migjoof either theEmployer Trustees or
Union Trustees may petition the AmericAmbitration Association (hereinafter,
the “AAA”) for the appointment of an atibator pursuant to the Labor Rules of
the AAA. If neither Co-Chair nor a major of the Employer Trustees or Union
Trustees petitions the AAA, then atwo (2) Trustees may petition the United
States District Court for the Southern Disttof New York for the appointment of
an impartial umpire.
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(b) A deadlock for purposes of tidggreement shall mean either:

(1) a majority of the Employer Trustees or a majority of the Union
Trustees cannot agree upon the manner ichwteir unit should cast its vote and
do not agree to abstain as a unit; or

(2) one unit of the Board votes far motion and the other unit votes
against it; or

(3) the inability to take an action witlespect to an issue presented due
to the lack of a necessary quorum at two successive meetings.

(c) The failure of any Truste® attend the arbitratiohearing as scheduled and
noticed by the AAA or by the arbitrator ahnot delay the arbitration, and the
arbitrator is authorized to proceed tkdavidence and issue his or her decision as
though such Trustee were present.

(d) In the event that such arbitrator, hayibeen selected, shall resign or for
whatever reason shall fail or refuse toaithin a reasonable time after his or her
selection, the AAA shall be requested dppoint another arbitrator; provided,
however, that should the AAAail to act within fifteen(15) business days after
the request, or should the &d be unable to agree another arbitrator within
fifteen (15) business days after the AAArégjuested to act, an arbitrator shall be
appointed by the United Sest District Court for the&Ssouthern District of New
York upon the petition of any two (Bmployer Trustees or two (2) Union
Trustees.

(e) The arbitrator, after hearings, of which isterested parties as stated in the
submission shall have due notice and oppuoty to be heard, shall promptly
announce his or her award in writing to the Trustees and such award shall be final
and binding on all parties concerned as though it was embodied in a resolution
duly adopted by the unanimous vote of the Board.

() All hearings of the arbitrator shall takéace in the Cityof New York unless
otherwise specificallynutually agreed upon.

(g) All reasonable expenses of the awtivn (including, witlout limitation, the
fees of the AAA, attorneys and the arator) shall be paid from the Trust Fund.

34



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 162 of 240

ARTICLE VI

ALLOCATION OF RESPONSIBILITIES

7.1 The Executive Director.

(a) Where the Board has employed an Executive Director, the Executive Director
shall have the responsibilignd authority to control the day-to-day administration

of the Trust Fund, subject to the termstlois Agreement, the Plan, any written
agreement between the Board and the Executive Director, and any policies,
procedures and other rules that may from time to time be established by the
Board.

(b) Such responsibilities shall includeithout limitation, the following:

(1) functions assigned to the Executiverdaitor under the terms of this
Agreement, the Plan, or any written agreement between the Board and the
Executive Director;

(2) functions assigned to the Ex¢ise Director by the Board;

(3) determinations as to the eligibilifypr, and the amount of, benefits
for Covered Employees (and their Benefi@a), and the certification thereof to
the Board;

(4) hiring of administrative clerical, legal, actuarial, accounting, and
other professional persons to provide necessary services to the Trust Fund and the
Plan (with the advance approval of the Board);

(5) payment of any fees, taxes, expenses, charges or other costs
incidental to the operation and manangat of the Trust Fund and the Plan;

(6) preparation and filing of all government and other reports required
to be filed by the Plan and the Trust unB&ISA or the Code (including, without
limitation, the Plan’s annual Form 55@0d Summary Annual Report, Summary
Plan Descriptions, and SummariedMdterial Modifications); and

(7) maintenance of all records of the Trust Fund and the Plan, other than
those required to be maintained lmwéstment Managers, Custodians and other
persons duly designated by the Boardd gmovision of regwdr reports to the
Board (or its Committees).
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7.2 The Board.

(a) The Board shall have the authoritydaresponsibility for the overall design
and operation of the Plan and TrustnB and the investment of the assets
attributable thereto (excepo the extent that suchesponsibility has been
delegated by the Board to the Executimeector, a Custodian or an Investment
Manager).

(b) Such responsibilities shall includeithout limitation, the following:

(1) design of the Trust, including the right to amend, modify or
terminate this Agreement at any time;

(2) design of the Plan, including the riglh amend, modify or terminate
such Plan (in whole or in part) at any time;

(3) maintenance of the qualification d¢ie Plan, and the tax-exempt
status of the Trust, under the Code;

(4) designation of fiduciaries of th&€rust Fund and Plan (including,
without limitation, the Executive Directoimvestment Managers, Custodians, and
members of the Administrative Contiee, Investment Committee, Audit
Committee and other Committees);

(5) retention of all accounting, actuari@dministrative, clerical, legal
and other professionals togmide service to the Fund,

(6) exercise of those fiduciary functiopsovided for in the Plan, or this
Agreement, or those necessary for thedpnt operation or administration of the
Plan (except such functions as atelegated to a Committee, the Executive
Director, an Investment Magar or Custodian, or to oth&éduciaries of the Trust
or the Plan); and

(7) generally, exercise of those funct®oand responsibilities which the
Board deems necessary and approgridor the prudent operation and
administration of the Plan or Trustndhthe protection of Trust Assets, which
functions have not been duly delegatedhe Executive Director, a Committee or
another fiduciary of th@lan or the Trust Fund.

(c) The Board may, by the adoption of a written resolution, delegate to any
Committee or a specific Trustee group of Trustees the authority to act on behalf

of the Board to the extent, and withime time limitations set forth, in any said
resolution. If said resolution tigyates the right to takgiscretionary action to the
Executive Director, a Committee or a specifirustee or group of Trustees, then

the action taken pursuant to said resolution shall constitute conclusive evidence of
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the proper exercise of éhdiscretion granted to thExecutive Director, such
Committee or a specific Trtese or group of Trustees.

7.3 Administrative Committee.

(a) The Board shall appoint an Adminidivee Committee consisting of at least
four (4) Trustees (or such other numbeiTalstees as the Board shall, in its sole
discretion, determine), having an equal number of Employer Trustees and Union
Trustees, who shall servetae sole pleasure of tliemployer Trustees and Union
Trustees, respectively. Employer Tess members of the Administrative
Committee shall be appointed by tRenployer Trustees, and Union Trustee
members of the Administrative Committee shall be appointed by the Union
Trustees. The members of the Admtmative Committee shall select a
Chairperson from their number.

(b) Subject to the actions ahe Board and the praions of the Plan, the
functions of the Administrative Committee shall be to:

(1) establish procedures for the adistration and operation of the
Plan, including the acceptance and processing of applications for pension
benefits;

(2) determine the eligibility of Covered Employees and Beneficiaries
for retirement benefits, and the amound &orm of payment of such benefits;

(3) calculate (or to authorize the Trust’'s Executive Director, staff,
actuaries or other service providéwscalculate) pension benefit amounts;

(4) review, and approve (or deny), pgals for pension payments, or
other benefit claims, submitted by Covered Employees and Beneficiaries that
have been denied by the Executive Dioeair appeals to review state domestic
relations orders which have been detesdily the Executive Director not to be
qualified;

(5) prepare, approve and adopt the adstiative expense and operating
budget of the Fund office, including determigp the salaries and fringe benefits
of all Fund employees (other than theeth highest paid employees of the Fund
office, whose compensation and fringenbfts shall be fixed by the Board);

(6) adopt and administer a pension plan for the staff of the Fund and
serve as the “named fiduciary” and “admsinator” of such plan for purposes of
ERISA;

(7) approve the attendance by, and taimse the reasonable expenses
of, individual Trustees aducational conferences or other meetings in accordance
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with trustee travel and expense guidelines established from time to time by the
Board,;

(8) review, approve and pay all reasbleaand necessary expenses for
the establishment, operation and administration of the Trust and the Plan
(including, without limitations, the paymeat the clerical, administrative, legal,
actuarial, accounting, and othmofessional expenses); and

(9) generally, exercise those functioaad responsibilities which the
Administrative Committee deems nesary and desirable for the prudent
administration of the Plan or Trusticato make recommendations to the Board
with respect to such other matters dateeto the administration or operation of
the Plan.

(c) The Administrative Committee shall endeat@meet at least three (3) times
per year, upon such notice as it may from time to time determine. A quorum of
the Administrative Committee shall considtat least two (REmployer Trustees

and two (2) Union Trustees who are mamsbof the Administrative Committee.

All decisions of a quorum shall be agreedyoeither (1) a votef two to zero, or

(2) a vote of one and one abstention. Enaployer Trustees, as a unit, shall have
one vote, and the Union Trustees, asnd, shall have ongote. The Employer
Trustees shall determine how they tc#seir vote by a majity vote of the
Employer Trustees who are memberghd Administrative Committee and who
are present and attenditige meeting. The Union Trustees shall determine how
they cast their vote by a majority vote of the Union Trustees who are members of
the Administrative Committee and who gmesent and attending the meeting. In
addition to decisions made at meetinthlee Administrative Committee may also

be polled either in writing (including by facsimile or electronic mail) or by
telephone by the Executive Director or the Chairperson (or his or her designee)
without the necessity of having a meetimgwhich event, any action to be taken
must be carried by the same vote thst required at a meeting of the
Administrative Committee and, if polledy telephone, must be confirmed in
writing by each member of the Adminidikee Committee who participated in the
poll as soon as practicable following thete (but no later thathirty (30) days

after the vote). If a matter cannot beresy upon due to failure to reach the
required vote, it shall be referred for dgan to the Board at its next meeting.

(d) All actions of the Administrative Committee shall be reported to the Board at
its next meeting, and the Board shall ratfyrepudiate such &ons, or take such
other action as the Bahdeems appropriate.

(e) The Administrative Committee shall refer all questions of interpretation and
application of the Plan, and questiotieat may arise in connection with the
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operation of the Plan, which it cannotsoére itself to the Board for final
resolution.

() Any member of the Administrativ€ommittee may resign by delivering his

or her written resignation to the Board and to the other members of the
Administrative Committee, and the Erogér Trustees or Union Trustees, as
applicable, thereafter shall have the righappoint another Trustee in his or her
place; provided, however, that there shallaals be an equal number of Employer
Trustees and Union Trustees appointed to such Committee.

7.4 Investment Committee

(a) The Board shall appoint an Investm&ammittee consisting of at least six

(6) Trustees (or such otheumber of Trustees as the Board shall, in its sole
discretion, determine), having an equal number of Employer Trustees and Union
Trustees, who shall servetae sole pleasure of tliemployer Trustees and Union
Trustees, respectively. Employer Trusteembers of the Investment Committee
shall be appointed by the Employer Tiees, and Union Trustee members of the
Investment Committee shall be appoinbgdthe Union Trustees. The members of
the Investment Committee shall select a Chairperson from among their number.

(b) Subject to the actions ahe Board and the praions of the Plan, the
functions of the Investment Committee shall be to:

(1) formulate and coordinate genepllicies respecting the investment
of the cash, Securities an@#& Property or Interests Real Property of the Fund,
including the promulgation of investmetiirections, guidelines or objectives (as
authorized by Section 8.7);

(2) develop a continuing and prudeoterall investment strategy and
financial policy for the Trust Fund;

(3) implement such policies as may &dopted by the Board concerning
Trust investments;

(4) coordinate with the Custodiann@ any sub-custodian) a reporting
procedure between the Custodian (and suty-custodian) and the Board (and its
Investment Committee);

(5) recommend to the Board such Custodians, sub-custodians,
Investment Managers and such othemsultants to ensure that the cash,
Securities and Real Propertylaterests in Real Propgrof the Fund are invested
prudently and suitably divefied, as well as to carrgut the investment program;
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(6) monitor and evaluate (using one more professional investment
evaluation firms, if neasary) the performance ofuch Custodians, sub-
custodians, Investment Managers, nasice carriers, and other investment
consultants and investmemtoducts in which Trust Fund assets are invested,;

(7) where necessary, recommend to Beard that it terminate the
services of any such Custodian, sub-odstn, Investment Manager, insurance
carriers, and other investment consultant; and

(8) generally, exercise those functioasd responsibilities which are
prudent and appropriate for the supsgion of the Trust Fund’'s investment
program and the investment of Trust Fund assets.

(c) The Investment Committee shall endeavor to meet at least three (3) times per
year, upon such notice as it may from time to time determine. A quorum of the
Investment Committee shall consist ofedst two (2) Employer Trustees and two

(2) Union Trustees who are membergh# Investment Committee. All decisions

of a quorum shall be agreed to by eithgrgote of two taero, or (2) a vote of

one and one abstention. The Employer Trustees, as a unit, shall have one vote,
and the Union Trustees, as a unit, shall have one vote. The Employer Trustees
shall determine how they cast their @dby a majority va of the Employer
Trustees who are members of the Investment Committee and who are present and
attending the meeting. The Union Trusteksll determine how they cast their
vote by a majority vote of the Union Ttees who are members of the Investment
Committee and who are present and attending the meeting. In addition to
decisions made at meetings, the Investin@@mmittee may also be polled either

in writing or by telephone by the Executive Director or the Chairperson (or his or
her designee) without the necessity of having a meeting, in which event, any
action to be taken must be carried by the same vote as that required at a meeting
of the Investment Committee and, ifligal by telephone, must be confirmed in
writing by each member of the Investmé&@udmmittee who participated in the poll

as soon as practicable following the vote (batlater than thiy (30) days after

the vote). If a matter cannot be agreed upon due to failure to reach the required
vote, it shall be referred for deasi to the Board at its next meeting.

(d) All actions of the Investment Committeeafibe reported to the Board at its
next meeting, and the Boardadhratify or repudiate such actions, or take such
other action as the Board deems appropriate.

(e) Any member of the Investment Coriitee may resign by delivering his or
her written resignation to the Board andthe other members of the Investment
Committee, and the Employer TrusteesUsion Trustees, as applicable, shall
have the right to appoirsnother Trustee in his ¢rer place; provided, however,
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that there shall always be an equaimber of Employer Trustees and Union
Trustees appointed to such Committee.

7.5 Audit Committee.

(a) The Board shall appoint an Audit Committee consisting of at least six (6)
Trustees (or such other number of Trustees as the Board shall, in its sole
discretion, determine), having an equal number of Employer Trustees and Union
Trustees, who shall servetae sole pleasure of tliemployer Trustees and Union
Trustees, respectively. Employer Trusteembers of the Audit Committee shall

be appointed by the Employer Trustees] &nion Trustee members of the Audit
Committee shall be appointed by the Union Trustees. The members of the Audit
Committee shall select a Chairperson from their number.

(b) Subject to the action of the Boamhd the provisionof the Plan, the
functions of the Audit Committee shall be to:

(1) monitor the actions of the Fund’'stémnal and outside auditors and
coordinate with the Fund's internahand outside auditors, including the
establishment and carrying out of a rejpg procedure between such auditors
and the Audit Committee;

(2) develop a compliance audit program with respect to all matters
related to Employer contributions toetfrund, and supervise the Fund’s internal
and outside auditors in conducting such compliance audits;

(3) develop procedures and guidelinegth respect to the form and
manner of the remittance or other reports Employers are required to file with the
Fund;

(4) except where such determination is made by the Board, determine,
in its sole and absolute discretion @uly authorize the Executive Director to
determine, in the Executive Director’'s sole and absolute discretion), whether an
Employer has made a contribution or other payment to the Fund by mistake of
fact or law, and whether such contribution or payment should be returned to the
Employer (pursuartb Section 4.4);

(5) establish, in consultation with the Board, procedures with respect to
all matters related to the determimatiand collection of delinquent Employer
contributions (unless such function idetgated to anotheCommittee), and take
all actions permitted or required under such procedures;

(6) establish, in consultation withéhBoard, and carry out, procedures
with respect to all matters related to the enforcement of the rules set forth in this
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Agreement and in the Plan regarding@oyer contributions to the Fund, and the
collection of delinquent Employer contributions;

(7) recommend to the Board to terminate, on a prospective basis, the
participation of a Contributing Eptoyer in the Plan and Fund; and

(8) assess an Employer all reasonatibsts and expenses (including,
without limitation, all audit, accounting, amegal fees) incurred in collecting its
contributions or other payments due to the Fund (in accordance with the
provisions of Article IX).

(c) The Audit Committee shall endeavor tee at least three (3) times per year,
upon such notice as it may from timetime determine. A quorum of the Audit
Committee shall consist of at least t{&) Employer Trustees and two (2) Union
Trustees who are members of the Audammittee. All decisions of a quorum
shall be agreed to by either (1) a votéwd to zero, or (2 vote of one and one
abstention. The Employer Trees, as a unit, shall havae vote, and the Union
Trustees, as a unit, shall have one vatee Employer Trustees shall determine
how they cast their vote by a majoripte of the Employer Trustees who are
members of the Audit Committee and whe garesent and attending the meeting.
The Union Trustees shall determine hoeytltast their vote by a majority vote of
the Union Trustees who are membefsthe Audit Committee and who are
present and attending the meeting. Initald to decisions made at meetings, the
Audit Committee may also be polledtheer in writing or by telephone by the
Executive Director or the Chairpersdor his or her designee) without the
necessity of having a meeting, in whiekient any action to be taken must be
carried by the same vote as that reqlia¢ a meeting of the Audit Committee
and, if polled by telephone, must be aankd in writing by each member of the
Audit Committee who patrticipated in tipell as soon as practicable following the
vote (but no later than thirty (30) days after the vote). If a matter cannot be agreed
upon due to failure to reach the requiredeyat shall be referred for decision to
the Board at its next meeting.

(d) All actions of the Audit Committee shall veported to the Board at its next
meeting, and the Board shall ratify or repudiate such actions, or take such other
action as the Board deems appropriate.

(e) The Audit Committee shall refer all questions of interpretation and
application of the Plan, and questioti&at may arise in connection with the
operation of the Plan, which it cannotsobre itself to the Board for final
resolution.

() Any member of the Audit Committemay resign by delivering his or her
written resignation to the Board an the other members of the Audit
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Committee, and the Employer Trustees Union Trustees, as applicable,
thereafter shall have the right to apgioanother Trustee in his or her place;
provided, however, that there shall ajwabe an equal number of Employer
Trustees and Union Trustees appointed to such Committee.
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ARTICLE VIII

INVESTMENT MANAGERS

8.1 Appointment of Investment Managers

(@) In its sole and absolute discretion, the Board may, from time to time, by
notice to the Custodian, appoint one orenmvestment Managers to manage and
invest (including the power tacquire and dispose of) all or a portion of the assets
of the Trust Fund. Such appointments shall generally be made in consultation
with the Investment Committee.

(b) In the event that more than one Investment Manager is appointed, the Board
or the Investment Committee shall sepdyasegregate, or request the Custodian

or sub-custodian to segregate, each portion of the assets constituting the account
to be managed by each respective Investrivlmtager into a separate Investment
Manager Account.

(c) The Board or the Investment Committeay also supervise and direct the
investment of any portion of the Trust Fuihé@t is not subject to the management
and control of an Investment Managhky, exercising any of the powers set forth
in Section 5.5 with respetd the Securities or Real dperty or Interests in Real
Property of the Trust Fund so invested.

8.2 Authorization.

(@) Any appointment of an Investment Keger shall be authorized by the
Board, and shall become effective as of the date specified by the Board or the
Investment Committee. The Investment Manager shall also identify to the Board
or the Investment Committee the person gspes authorized to give Instructions

or directions to the Board on béhaf the Investment Manager.

(b) The Investment Manager shall have fiifcretion and authority, to the extent
required, permitted or not prohibited by ERISAd other applicable law, to invest
and reinvest the portion of 0st Fund assets allocateditd@y the Board, without
further notice, consent opproval of any party, excepis expressly provided to

the contrary in this Agreement onya agreement between the Board and the
Investment Manager, andulgect to any directions oguidelines as may be
delivered from time to time to the Investment Manager by the Board (pursuant to
Section 8.7).

(c) The duties, responsibilities and coemgation of each Investment Manager

shall be expressed in writing in a wem agreement to be entered into and
executed on behalf of the Boanadaby such Investment Manager.
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(d) The Board or the Investment Committsleall meet periodically with any
Investment Manager appointed herebytfer purpose of reviewing the activities

of the Investment Manager, monitoring its investment performance (including the
voting of any proxies that the Investmém&nager has been dgkged the right to
vote), its compliance with any InvestmeGuidelines that may have been
promulgated by the Board or Investm@ummittee (pursuant to Section 8.7).

8.3 Acknowledgments The Board or the Investment Committee may
require any Investment Manager to fumis with a certifcate acknowledging
that it:

(a) is a fiduciary (within the meaning okstion 3(21) of ERISAvith respect to
its Investment Manager Account; and

(b) complies with the requirements of amvestment manager (as set forth in
Section 3(38) of ERISA).

8.4 Direction by Investment Manager Each Investment Manager
shall have the exclusive authority tmanage, acquire and dispose of any
Securities or other properheld in its Investment Meger Account and, subject
to its written agreement with the Bdaand any Investment Guidelines, may
exercise with respect to such Securittesother property all of the powers set
forth in Section 5.5, except subsections (j) through (z) (unless the Board or the
Investment Committee hasxmicitly consented in wting to the Investment
Manager exercising the powers &®th in such subsections).

8.5 Review by Board Notwithstanding anyiing to the contrary
contained in this Agreement, neithiwe Board, the Investment Committee nor
any Trustee shall be responsible oibléafor any acts or omissions of any
Investment Manager or be under any oblaato invest or otherwise manage any
assets contained in an Investmentnisiger Account, except those assets over
which it has specifically assuméad/estment management duties.

8.6 Issuance of Orders Subject to the terms of the investment
management agreement between tharBand each Investment Manager:

(a) Each Investment Manager shall have gower and authorityo be exercised
in its sole discretion at any time afilbm time to time, to issue orders and
Instructions for the purchase or saleSafcurities held in its Investment Manager
Account directly to a broker-dealer; and

(b) All transactions by an Investment Keger shall be made upon such terms
and conditions, and from or through suchngipals and agents, as the Investment
Manager shall direct (consistemith the provisims of ERISA).
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8.7 Investment Guidelines The investment powers of any Investment
Manager may be subject to any general or specific investment directions or
guidelines that from time to time mdye delivered to it by the Board or the
Investment Committee (in its sole sdretion), expressing the investment
objectives, restrictions and policies thfe Board or the Investment Committee
with respect to the Securities and othoperty contained in an Investment
Manager Account. Notwithstanding theepeding sentence,ghssuance of any
specific investment directions or guithes by the Board or the Investment
Committee shall not in any maer be construed as an epgtance by the Board or
Investment Committee ofng investment managemeot supervisory powers in
connection with Trust Fund assets managed by an Investment Manager (and
neither the Board nor the Investment Committee shall, as a result of issuing such
directions or guidelines, be liable fany acts or omissions of an Investment
Manager with respect to such assetsberunder any obligation to invest or
otherwise manage such assets).

8.8 Proxies or Other Ancillary Rights.

(a) The Board or the Investment Comredt may delegate to an Investment
Manager the sole right to exercise (as it deems prudent and solely in the interest
of Covered Employees and Beneficiarjeay proxies, conversion privilege or
subscription right, and any other rigtdt make an investment decision with
respect to the Investment Manager Accoasgets (including, without limitation,

the voting of proxies and exercise of ather rights of shatelders appurtenant

to Investment Manager Account as})eas from time to time the Investment
Manager in its discretion deems prudent.

(b) Each Investment Manager to whom suig/ht has been delegated shall issue
to the Investment Committee a set of policy guidelines explaining the Investment
Manager’s positions and likely voting pattern pertaining to proxies.

(c) Such Investment Manager shall alsssue a report to the Investment
Committee, at least annually, indicating throxies that were voted on the Trust
Fund’s behalf and an explanation asvtoy they were voteth such manner.

(d) Such Investment Manager shall also give the Custodian such instructions or
directions as may be necessary, anerdhpon execute antbmplete all such
certificates, proxies, consents and otdecuments necessary or appropriate to
effectuate any proxy voting powers or atlaacillary rights degated to it under

this Agreement.
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ARTICLE IX

PAYMENTS TO THE FUND

9.1 Employer Contributions.

(@) In order to carry out the purpose hereof, each Employer shall contribute to
the Trust Fund the amount required by thpplicable Collective Bargaining
Agreements at any time in force andeeff and nothing in this Trust Agreement
shall be deemed to change, alter or mehany of the terms or provisions of any
such Collective Bargaining Agreements regarding the rate and amount of
contributions except as may otheravise provided in this Section 9.1.

(b) In addition, each Employer shall contribute to the Trust Fund on behalf of
each employee whose exclusion from parétign in the Fund is later determined
by the Board, or a governmental agencycourt or administrative tribunal, to
violate the terms of the Plan or to resualthe Trust Fund’s failure to satisfy the
requirements of the Code applicable tex-qualified pension plans, including
without limitation part-time employeesn behalf of whomthe Employer is
required to make contributions under @&t 410 of the Code and employees for
whom the Employer has maintained a wajtperiod in violation of Section 1.12

of the Plan. Contributions shall be at the rate set forth in the Collective
Bargaining Agreement for similarly sated employees commencing as of the
first date on which contributions would\rebeen required, bdior the exclusion

of participation.

(c) The rate and amount of contribution Klzd all times be based solely on, and
no more than, the scale wages (adinéd in the Collective Bargaining
Agreement) received by Covered Emmeg. The minimum contribution rate
shall be 4% of scale wages and the mman contribution rateshall be 15% of
scale wages; provided that the Board Istealiew proposedantribution rates of
less than 4% or greater than 15% amaly approve variances in such minimum
and maximum contribution rates, on a casesage basis, in its sole and absolute
discretion.

9.2 Effective Date of Employer Contributions All contributions shall
be made effective as of the date specified in the applicable Collective Bargaining
Agreements between the Union and thepkayer, and said antributions shall
continue to be paid as long as the fogyer is so obligated pursuant to said
Collective Bargaining Agreements.

9.3 Mode of Payment All contributions shall be made payable to
“American Federation of Musicians amamployers’ Pension Fund,” or shall be
paid in such other manner and form as may be prescribed by the Board.
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9.4 Defaultin Payment

(a) Employer contributions to the Ust Fund are due no later than:

(1) with respect to contributions due under any National Collective
Bargaining Agreement, or any othé&ollective Bargaining Agreement that
becomes effective before June 1, 2005:

(a) the due date for such corutions as set forth in the
applicable Collective Bargaining Agreements, but no later than the last day of the
month immediately following the caldar quarter in which the Covered
Employee performed the services forigthsuch contributions are due and
payable to the Trust Fund; or

(b) if the Collective Bargaining Agreement does not specify a due
date for Employer contributions to tieust Fund, the last day of the month
immediately following the month in which the Covered Employee performed the
services for which such contributiongatue and payable tbe Trust Fund; or

(2) with respect to contributions due under any Collective Bargaining
Agreement, other than a National Cotlee Bargaining Agreement, that becomes
effective on or after Jun&, 2005 (or that becomeffective earlier, but are
renewed or extended effectiom or after that date), ¢hlast day of the calendar
month immediately following the calendaonth in which the Covered Employee
performed the services for which suabntributions are due and payable to the
Trust Fund; or

(3) notwithstanding anything in Sectidh4(a)(1) or (2) of this Trust
Agreement to the contrary, with respectctmtributions (i) that are due from an
Employer that has an outstandinglioguency to the Fund at the time the
contribution obligation ariseand (ii) on which the Board (in its sole and absolute
discretion) has determined the Employeaisisk of defaulting, any date on or
after the due date for the paymenttioé wages on which éhcontributions are
due, as prescribed by the Board, on a casealg basis, in its sole and absolute
discretion. The Board shall notify an Bloyer as soon as reasonably practicable
following the Board’'s determination thatettprovisions of this Section 9.4(a)(3)
will be invoked and applied to the Employer.

(b) In addition to any other enforcement remedies that may exist under this
Agreement or any applicable CollectiBargaining Agreements, the Board or the
Audit Committee is authorized and empowered to initiate whatever actions or
proceedings the Trustees determinethair sole discretion, to be proper and
necessary for the enforcement of anpoyer’'s contribution obligations to the
Trust (including, but not limited to, proceedings at law or in equity, arbitration,
mediation, other dispute resolution manlsms and any other remedies that
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generally would be available for the erdement of said obligeon to contribute

to the Trust Fund). Venue for such actions or proceedings shall be in New York
County, New York or, in the sole discretion of the Board or the Audit Committee,
in any other location authorized by law.

(c¢) In the event that any Employer shall fail to make required Employer
contributions to the Trust Fund when dthee Board may and is empowered, in its
sole and absolute discretion, to terminatea prospective basis, the participation
of the Employer in the Plan and Trusiré, and the crediting of future service
credit to Employees of such terminatéchployer. Nothing in this Section 9.4(c)
shall affect or otherwise modify angther rights of theBoard or the Audit
Committee (as may be set forth in tiAigreement, the Plan or any Collective
Bargaining Agreement, or as may bewded by applicable law) against such
Employer for the collection of any delinqueEmployer contribtions to the Plan
or Trust Fund (including, butot limited to, those rigetand actions set forth in
this Article).

(d) A delinquent Employer shall déeble for allcosts and expenséscurred in
effectuating its contributionsr other payments due the Trust Fund including
but not limited to:

(1) The employer’s audit costsg@rovided in Section 9.9(g));

(2) The Trust Fund's audit costs asopided in Sections 9.4(e) and
9.9(f);

(3) attorneys’ fees;
(4) court costs;

(5) other costs and expenses attributable to the collection of such
contributions or other payments; and

(6) interest for every calendar year @rtion thereof) during which the
delinquent contribution remained unpaid,ccédted at the annual prime rate of
interest quoted in The Wall Street Journal on the first business day of that
calendar year, plus five percentpmpounded monthly, or, if greater, any
minimum interest charge established by the Trustees.

(e) In addition to the right to assess Bmployer with audit costs provided in
Section 9.9(f), the Board or the Audit @mittee shall also have the right to
assess an Employer with all reasonatsts and expensémcluding, without
limitation, all audit, accountig, and legal fees) attributabto the audit of the
Employer’'s payroll, wage, and relatdulisiness records with respect to the
contributions which the Employer is oldiggd to make to the Fund; provided,
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however, that the Board or the Auditommittee has determined that such
Employer has been delinquent in remitting such contributions or payments to the
Fund, and the aggregate amount of sdehnquency, plus all accrued interest
thereon and the cost of the auditcesds twenty percerf20%) of the actual
audited amount determined by thenBis auditors to be due the Fund.

9.5 Enforcement Actions In addition to any other remedies to which
the Board or the Audit Committee may bditbed hereunder, ithe event that an
Employer fails to make required contributions to the Trust Fund, in accordance
with the terms and conditions of this Agreement and any rules or guidelines
promulgated by the Board or the Audit r@mittee pursuant hereto (hereinafter
collectively referred to a¥Jnpaid Contributions”), thé&oard may bring an action
on behalf of the Trust Fund pursuantSections 502(g)(2) and 515 of ERISA to
enforce the Employer’s obligatido contribute to the Trust Fund.

9.6 Payments Required by Court Award In any action under this
Article 1X in which a judgment is awardeby a court in favor of the Plan, the
Trust, or the Board, the Employer shallyga the Trust, in accordance with the
court’s award, the following amounts:

(a) all Unpaid Contributionslue and payable; plus

(b) interest on such Unpaid Contributiofmputed in accordance with Section
9.4(d)); plus

(c) an amount equal to the greater of:

(1) the interest on the Unpaid Cotbiutions (computed in accordance
with Section 9.4(d)), or

(2) twenty percent (20%) of tHgnpaid Contributions; plus

(d) attorneys’ fees, costs of the actioeasonable expensetriutable to any
audit of the Employer’s payroll, wagenarelated businesgcords with respect
to Unpaid Contributions or paymentnd any other related expenses; and

(e) such other legal or egable relief as the court deems appropriate.

9.7 No Waiver of Other Rights.

(a) The failure of any Employer to makemployer contributions to the Trust
Fund when due shall not relie any other Employer dfs obligations to make
Employer contributions to said Trust.
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(b) Nothing in this Article IX shall be construed as a waiver or limitation on the

right of the Plan, the Trust, the Board, or the Audit Committee to enforce an
Employer’s contribution obligation in any other type of proceeding, and the
provisions of this Article 1X shall be ithout prejudice to the rights of the Union

to enforce the provisions of any Collective Bargaining Agreement to which it is a

party.

(c) The Board or the Audit Committeer(either of their duly authorized
designees) shall have the exclusivethatty to compromise or discharge
Employer contributions to éhTrust and any other Employabligations that arise
under this Trust Agreement.

9.8 Remittance Reports

(&) All contributions must be accompanied by a remittance report form that
includes the name of the Employere thame, address and phone number of the
payor, if different €.g, payroll company, affiliated entity), as well as all
Employee first and last names, addressexiial security numbers, type of
engagement(s)e(g, name of applicable Collective Bargaining Agreement and
indication of original use, new use oe-use of recording), description of
engagement(s)e(g, title of show, commercialjingle or song and location of
engagement), all engagement date(sale wage” and contribution amount(s)
and such other information as the Board may elect to prescribe in the future. The
Employer shall submit to the Fund separnamittance or othrereports for each
type of engagement.

(b) If contributions due the Fund are natcompanied by a remittance form

containing all of the information setrtb in subsection (a) above, the Fund may
assess a fee from the Employer in its shéeretion in an amount that the Audit

Committee prescribes for each day follagithe contribution due date for which

the remittance report is incomplete or not received by the Fund.

9.9 Audits.

(@) The Board or the Audit Committee (or either of their duly authorized
designees) shall be authorizadd empowered to initiaten behalf of the Fund
whatever action(s) or proceedings(s) it determines to be proper and necessary, in
its sole and absolute discretion, for #grdorcement of an Employer’s contribution
obligations to the Trust (including, bubt limited to, periodic audits or other
forms of examination of an Employerd®oks and records, enforcement and/or
collection proceedings).

(b) The Board or the Audit Committee (or either of their duly authorized
designees) shall have theght to designate an accdant, attorney or other
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representative of the Fun@ “Fund Representative”) periodically to examine,
copy and audit, the Employer’'s accourttepks and records at the Employer’s
place of business (or other mutuaktygreed upon location) which the Fund
Representative determines is necessargonfirm that the Employer has fully
satisfied its obligations to contribute ttee Fund under the Employer’s Collective
Bargaining Agreement, this Agreemettie Plan, the rulesnd policies of the
Trustees, or under applicable law. The Employer must permit such Fund
Representative to conduct such periodic examinations and audits.

(c) The Fund Representative shall have the right to examine all of the
Employer’s accounts, books and recomiduding, without limitation, all check
registers; payroll register general, production cosind other ledgers; royalty
statements; vouchers; payroll tax detuts; calculations supporting “scale
wage” determinations; IRS Form996, 1099, W-2 and W-3; state employment
reports; evidence of unemployment irece contributions; insurance company
reports; supporting cancelled checks; disability insurance premiums; certification
of workers’ compensation coverageygannel files and/or other documentation
supporting employee job classificationsnd any other itemgoncerning the
Employer’s payroll(s) or contribution® the Fund deemed necessary by such
Fund Representative to determine the accuracy, completeness, and timeliness of
the Employer’'s contributions and pagnis to the Fund (all of which are
hereinafter collectively referred to &ecords”). The Employer’'s Records shall

be made available at the Employer’s platdusiness at all reasonable times for
examination, audit, and copying (at the Employer's expense) by such Fund
Representative. In addition, the Recoadsany affiliate, sibsidiary, alter ego,
joint venture, successor or relatedmaany of the Employer (including, where
applicable, payroll companies) shall almmade available at all reasonable times
for examination and audit by the Fund'spResentative, at the request of said
Fund Representative.

(d) The Employer shall retain, for a mmum period of six (6) years or such
longer period as may be required by laggble law (whichever is greater), all
Records necessary for the conduct oféReamination and audit contemplated in
this Article IX.

(e) An Employer shall be entitled to thir80) days’ advance written notice of
any audit to be conducted underisthArticle IX. If, however, exigent
circumstances exist for conducting the audit on shorter notice, the Fund
Representative may do so, provided titagives the Employer advance written
notice of such audit. Except where thenB Representative has determined that
exigent circumstances require otherwisiee Employer shall be permitted to
adjourn the audit for up to ten (10) busss days upon demonstrating to the Fund,
no less than ten (10) busiss days' in advance of the scheduled commencement
of the audit, a legitimate busiseneed for such adjournment.
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(H In the event that the Fund Represgive has provided proper and timely
notice of the audit to the affected Rlmyer in accordance with Section 9.9(e)
above, but the Employer nonetheless failprimduce the Records necessary for an
audit as set forth in this Article IX,nd the Fund brings angrevails in a legal
action against said Employer to obtainaamit of said Employer’s Records, said
Employer shall be obligated to pay the reasonable costs and attorneys’ fees
incurred in pursuing said action, togeteth the full cost ofsuch audit (without
regard to any of #h limitations or other conditionsn the amount that can be
assessed against such Employer set fiortSection 9.4(e)). In any such action,
the affected Employer consents to juitsidn and venue in the Federal District
Court for the Southern District of New York.

(g) The Employer shall bear all @6 own costs of the audit.
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ARTICLE X

AMENDMENT:; TERMINATION; AND
TRANSFER OF ASSETS

10.1 Amendment This Agreement and the Plan may be amended, at
any time and in any manner, by a votettod Board (in the manner prescribed in
Section 6.4), and the provisions of angls@amendment may be made applicable
to the Plan or the Trust Fund as constduté the time of such amendment and to
any part of the Trust Fund subsequently acquired, as well as to the Executive
Director, all Trustees, alContributing Employers, any Investment Manager, or
Custodian, and all others whosoev@ovided that the amendment:

(a) is consistent with the purposes fehich the Fund was established; and

(b) will not cause the Plan to be disqualified under Section 401(a), or the Trust to
lose its tax-exemption und&ection 501(a), of the Code.

10.2 Limitation of Amendments. No amendment shall be made to this
Trust Agreement or the Plan which shall divert the Fund to any purpose other than
that of providing pension aelated benefits or result the return or diversion of
any part of the Fund to any of the@ributing Employers except as otherwise
permitted by ERISA.

10.3 Termination.

(@) This Agreement, and the Trust Fund established hereunder, may be
terminated:

(1) at any time, by a vote of the Board (in the manner prescribed in
Section 6.4); or

(2) by an instrument in writing dylexecuted by the Union and by
Employers which, in the aggregate, weesponsible for 50% or more of the
contributions paid to the Trust Fund by Employers during the last complete six
(6) month period ended June 30 or December 31 immediately preceding the
submission of such instrument; or

(3) automatically, in the event that the obligation of all Employers to
make contributions to the Trust Fund $hatminate or thershall be no assets
remaining in the Trust Fund.

(4) Inthe event of the tenmation of the Trust, # Board shall apply the
assets of the Trust to pay to provide for the paymewnf any and all obligations
of the Trust and distributer apply any remaining surplus in a manner consistent,
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in their opinion, with this Agreement,ahPlan, ERISA, the Code and any other
applicable law; provided, however, that part of the corpus or income of the
Trust Fund shall be used for or divertedpurposes other thdor the exclusive
benefit of the Covered Employees (excaptotherwise provided in Section 4.4);
the payment of administrative expenseshaf Trust Fund, or for other payments

in accordance with the provisions of this Trust Agreement. Under no
circumstances shall any portion of the corpus or income of the Trust Fund,
directly or indirectly, reve or accrue to the benefit of any Employer or the Union
except as otherwise permitted by ERISA.

(5) Upon termination of the Trust, the Board shall forthwith notify all
necessary parties, and the Board shall continue to act as Trustees for the purpose
of concluding the affairs of the Trugthe Board may take any action with regard
to insurance policies or group contratihst may be required by the insurance
carrier and which the Trustees, irithdiscretion, may deem appropriate.

10.4 Transfer of Assets.

(&) The Board may issue Instructions from time to time directing that all or a
portion of the assets of the Trust Fusdall be transferred to another trust
established and maintained for the custodynvestment of assets of the Trust
Fund.

(b) Nothing herein contained shall be deshto prohibit the Board, in its sole
and absolute discretion, from transieg any assets ofthe Fund to another
pension fund established or maintained by any Contributing Employer for
employees or former employees tie Contributing Employer who were
participants in the Plan auch terms and under such conditions as the Board may
determine; provided, however, that, irethase of any merger or consolidation
with, or transfer of assetand liabilities to,any other pension plan or trust,
provisions shall be made so that each Covered Employee affected thereby on the
date thereof would (as the Plan or Trust then terminated) receive a benefit
immediately after the merger, consolidatj or transfer which is equal to or
greater than the benefit that he oreskould have beemntitled to receive
immediately prior to the merger, consolidetior transfer (as if the Plan or Trust
then terminated).

(c) To the extent permitted by applicable law, and in accordance with the terms
of the Plan and applicable law, the ExecaitVirector shall direct the transfer of
assets of the Fund directly to another retirement fund established or maintained by
an employer in which an employee or former employee of a Contributing
Employer who was a participant in the Plparticipates, orto an individual
retirement account established or mairgdity a former Plan participant (or his
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or her spousal beneficiary), pursuant ttee written authorization of such
participant (or his or hrespousal beneficiary).
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ARTICLE Xl

ACCOUNTS OF THE BOARD

11.1 Board to Maintain Trust Accounts. Unless otherwise delegated to
the Executive Director, Custodian, sclistodian, Fund accountant, or another
entity or person, the Board shall:

(@) Act as a master recordkeeper foe tRlan and Trust Fund, and its records
shall constitute the official records thie Plan and Trust Fund for all purposes;

(b) Maintain true, accurate and detailed booksiccount and recds of all their
transactions, which shall be open to the inspection of each Trustee, each
Employer and the Union atetprincipal office of the Tust Fund at all reasonable
times, and which shall be examined laast annually by a certified public
accountant selected by the Board; and

(c) Maintain such information as will eble the Board to determine the fair
market value of each Security, and the aggregate fair market value of all other
assets of the Trust.

11.2 Valuation. For all purposes of thiagreement (including, without
limitation, the actuarial vahtion of the Plan or aimvestment Manager Account,
and any accounts as hereinabove providad)Securities and other property on
any business day shall be valued at faarket value, computed in accordance
with such commercially acceptable vafion method or methods determined by
the Board (or, in the Board's discretiaine Custodian), with prudence and in
good faith, to reflect their etent fair market value.
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ARTICLE XiII

MISCELLANEQUS

12.1 Situs. The Board and the Fund shall have and maintain a principal
office in the City of New York.

12.2 Choice of Law. This Agreement and the Trust Fund created hereby
shall be construed, regulated, enforeed administered in accordance with the
internal laws of the State of New York applicable to contracts made and to be
performed within the County and State of New York (without regard to any
conflict of laws provisions), to the extetfiat such laws are not preempted by the
provisions of ERISA (or any other dpgable laws of the United States).

12.3 Counterparts. This Agreement may be executed in any number of
counterparts, each of which shall be deernmetie an original, but all of which
shall be considered the same instemt. The signature of a party on any
counterpart shall be sufficient eeidce of his or her execution thereof.

12.4 Titles; Plurals; and Gender. Titles, headings, and subheadings for
sections and paragraphsdnserted for the conveniem of reference only, and
this Agreement shall not be construedréference to them. Wherever required by
context, the singular of any word usedtlis Agreement stlainclude the plural
and the plural may be read in the simguM/ords used in the masculine shall be
read and construed in the feminine where they would so apply.

12.5 Service of Process The Trustees are hégedesignated as agents
for service of legal proas on the Trust or the Plan.

12.6 Validity of Trustees’ Accounts and Instruments No person,
partnership, corporation ossociation dealing with the Board shall be obliged to
see to the applit@n of any funds or propty of the Trust, tesee that the terms of
this Agreement and Declaration of Trimstve been complied with, or be obliged
to inquire into the necessity or exjyency of any act of the Board. Every
Certificate or other instrument executeyl the Co-Chairs shalble conclusive in
favor of any person, partnership, corparator association lgng thereon that:

(a) at the time of the delivery of said instrument the Trust was in full force and
effect;

(b) said instrument was effected in accordance with the terms and conditions of
this Agreement; and
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(c) the Co-Chairs were duly authorized and empowered to execute such
instrument.

12.7 Definitions. All words and phrases defined in the Plan shall have
the same meaning in this Agreemeexcept as otherwise expressly provided
herein.

12.8 Notices Unless otherwise specified herein, all notices, instructions
and advice with respect to Securitiggeansactions, or any other matters
contemplated by this Agreement, shalldeemed duly given to the Board when
deposited in first-class mail, hand delied, or transmitted by facsimile or
electronic mail, addressed as follows:

Board of Trustees

American Federation of Musicians
and Employers’ Pension Fund

One Penn Plaza, Suite 3115

New York, New York 10119

or to such other address as the Boaall Subsequently degnate. Any notice or
other communication shall leemed to have been givéo, or received by, the
Board as of the date on which it is perally or electronically delivered or, if
mailed, on the first (1st) business day after date of the postmark applied by the
United States Postal Service.

12.9 Severability. If any one or more of the covenants, agreements,
provisions or terms of this Agreement @ny amendment hereto) shall be held
contrary to any provision of law, or &h for any reason whatsoever be held
invalid, then such covenants, agreetsgiprovisions or terms (or amendments)
shall:

(a) be enforced only to the extembt contrary to law or invalid,;

(b) be deemed severable from the rermgncovenants, agreements, provisions
or terms of this Agreement; and

(c) shall in no way affect the validity or enforceability of the other provisions of
this Agreement or the rights of the parties hereto.

12.10 Legal Compliance The Board, Executive Director, each Trustee,
each Committee, the Custodian and eactestment Manager shall carry out its
respective duties and responsibilities unttés Agreement in accordance with,
and be limited in the exercise of its righand obligations bythe provisions of
ERISA, the Code and lmer applicable law.
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12.11 Successor_Provisions of Law Any references to a section of
ERISA or the Code, or to any regudats or administrative pronouncements
thereunder, shall be deemed to incladeeference to any successor provision of
ERISA or the Code (or of any successor federal law) or to any successor
regulations or administragpronouncements thereunder.

12.12 Entire _Agreement.  This Agreement sets forth the entire
agreement of the parties re with respect to the subject matter hereof, is
intended to be the complete and exclasstatement of theras hereof, and may
not be modified or amended except pursuarthe procedure set forth in Section
10.1.

12.13 Construction. Anything in this Agreement, or any amendment
hereof, to the contrary twithstanding, no provision ahis Agreement shall be
construed so as to violate the regoments of ERISA, the Code, or other
applicable law.

12.14 Inurement. This Agreement shall inure to the benefit of the Board
and its successors and assigns, and the Covered Employees (or their
Beneficiaries).

12.15 Rights In Fund. No Employee, or other person, or group of
persons, nor any organization (other thiiaa Board), nor @y person claiming
through them, shall have any right, titbe interest in any of the income or
property of any characteeceived or held by or for the account of the Fund (by
reason of having been named a benaficior otherwise), and no person shall
have any right to any befit provided by the Prg nor shall any person be
entitled to any payment orlar equity in the assets the Fund unless and until
the Board determines that he or she fulfills all the requirements for a benefit in
accordance with the specific provisions of the Plan.

12.16 Trust Grants No Interest to Employees Neither the creation of
this Fund nor anything contained in thisrAgment or the Plan shall be construed
as giving any Covered Employee entitled to benefits hereunder or under the Plan
any right to be continued in the eraplof any Contributing Employer or any
equity or other interest in the assetshaf Fund, except as set forth in the Plan.

12.17 Duration of Agreement This Agreement shall continue in effect
without limit as to time; subject, howevdn the provisions of this Agreement
relating to amendment, modificationndh termination thereof set forth in
Article X.

12.18 Interpretation of Agreement. Should any provision of this
Agreement require interpretation or construction, it is agreed by the parties that
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the court, administrative body or othertign interpreting or construing this
Agreement shall not apply a presumptioattthe provisions hereof shall be more
strictly construed agnst one party by reason of thde of construction that a
document is to be construed more striefyainst the party who itself or through
its agents prepared the same, it beingadrthat all parties, by their respective
representatives and agents, have fullytip@pated in the preparation of all
provisions of this Agreement.
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ARTICLE XIlI

WITHDRAWAL LIABILITY

13.1 In General.

Each Employer shall pay to the Fundl @mounts due as withdrawal liability
resulting from a partial or complete Wwirawal from the Fund in accordance with
ERISA, as amended by the Multiemployension Plan Amendments Act of
1980 and as it may be subsequently amended. The Trustees shall have full
authority to adopt rulesna regulations governing the determination and payment
of withdrawal liability, consistent with the statute and any governmental
regulations promulgated under it, and sugles and regulations adopted by the
Trustees shall be binding on all Employers.

IN WITNESS WHEREOF, the undersigned do hereby cause this instrument to
be executed as of the day and year first above written for and on behalf of all
Contributing Employers or the Union (agthase may be) and as Trustees of the
Fund.
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WE HEREBY AGREE to act as Truste@s accordance with the terms and

conditions of this Agreement and Declaatof Trust. By our signatures below,

we hereby signify and acknowledge that asese read the foregoing instrument,

fully understand the contents thereof andceago comply with laof its terms and

provisions.

EMPLOYER TRUSTEES (for
and on Dbehalf of
Contributing Employers, and
as Employer Trustees of the

Fund):

/s/ Irving Cheskin

IRVING W. CHESKIN

/s/J. Nicholas Counter Il

J. NICHOLAS COUNTER, IlI

/s/ Arnie Kaplan

ARNIE KAPLAN

/s/ JoAnn Kessler

JOANN KESSLER

/s/ Marion Preston

MARION PRESTON

/s/ Alan H. Raphael

ALAN H. RAPHAEL

[s/ Jeffrey Ruthizer

JEFFREY RUTHIZER

/s/ Norman K. Samnick

NORMAN K. SAMNICK

/s/ Harriet Slaughter

HARRIET SLAUGHTER
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UNION TRUSTEES (for and on
behalf of the Union, and as Union
Trustees of the Fund):

/s/Harold Bradley
HAROLD BRADLEY

/s/ Hal Espinoza
HAL ESPINOZA

/s/William L. Foster
WILLIAM L. FOSTER

/s/Thomas F. Lee
THOMAS F. LEE

/s/David Lennon
DAVID LENNON

/s/William Moriarity
WILLIAM MORIARITY

/s/ Melinda Wagner
MELINDA WAGNER

/s/Ed Ward
ED WARD

/s/Phil Yao
PHIL YAO
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. AMENDMENT NUMBER ONE TO THE
. ' AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS®
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board”) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”) adopted the Agreement and Declaration
of Trust Establishing the American Federation of Musicians and Employers’ Pension Fund, as_ ~

e

amended and restated effective as of April 1, 2005 (the “Trust Agreement”), and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board, at its May 23, 2006 meeting, decided to amend the Trust

. Agreement in the mannér set forth herein.

NOW, THEREFORE, Section 9.4(d)(6) of the Trust Agreement is hereby amended,

effective July 1, 2006, to read as follows:

interest for every calendar year (or portion thereof) during which the delinquent
contribution remained unpaid, calculated (and compounded monthly) at the greater of (i)
the rate of 7.5%, or (ii) the annual prime rate of interest quoted in The Wall Street Journal
on the first business day of that calendar year plus two percent, or, for interest that
accrues before July 1, 2006, such prime rate plus five percent; or, if greater, the minimum
interest charge (if any) established by the Trustees.

6786/11131-001 Current/8768918v2
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By:
By:
By:
By:
By:
By:
By:
By:

By:
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IN WITNESS WHEREOF, Board has executed this Amendment on this 20th day
of September, 2006.

/s/ Norman K. Samnick

/s/ JoAnn Kessler

/s/ Jeff Ruthizer

/s/ Lovie Smith-Schenk

/s/ Irving W. Cheskin

/s/ Alan H. Raphael

/s/ Amie Kaplan

/s/ Harriet Slaughter

/s/ J. Ncholas Counter

By

By:
By:
By:
By:
By:
By:
By:

By:

: /s/ Thomas F. Lee

/s/ Hal Espinosa

/s/ Melinda Wagner

/s/ Philip Yao

/s/ William Foster

/s/ Marion Preston

/s/ Harold Ray Bradley

/s/ David Lennon

/sl Gary Matts
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AMENDMENT NUMBER TWO TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS’
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board”) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”) adopted the Agreement and Declaration
of Trust Establishing the American Federation of Musicians and Employers’ Pension Fund, as

amended and restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board desires to amend the Trust Agreement in the manner set forth

herein.

NOW, THEREFORE, the Trust Agreement is hereby amended, effective June 1, 2007,

to read as follows:

1. Section 6.2 Calling of Meetings, is amended by deleting the existing text in 1ts entirety
and replacing it with the following:

(a) The Board shall endeavor to meet at least three (3) times per year, and at such
other times as the Board may reasonably decide. In addition, (i) either Co-Chair may call
a special meeting of the Board, at any time, by giving at least five (5) business days
advance written (including e-mail) notice of the time and place thereof to the other Co-
Chair and all other Trustees; and (ii) the Co-Chairs may together call a special meeting of
the Board at any time upon written (including e-mail) notice in the event that they
determine, in their discretion, that exigent circumstances so require.

(b) Any three (3) Employer Trustees and three (3) Union Trustees may call a meeting
of the Trustees, at any time, by giving at least ten (10) business days advance written
(including e-mail) notice of the time and place thereof to the Co-Chairs and to all other

Trustees.

3967/11131-001 Current/3539270v2
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(c) Meetings of the Board may be held at any time by telephone conference with
proper notice (as prescribed by either paragraph (a) or (b) above).

(d)  Meetings of the Board may also be held at any time, without notice, in person or
by telephone conference; provided, however, that a majority of the Employer Trustees
and a majority of the Union Trustees consent thereto in writing (including e-mail).

2. Section 7.3 Administrative Committee, is amended by adding the following after the

first sentence thereof’

In addition, a special meeting may be called (i) by either Co-Chair of the Board by gtving
at least five (5) business days advance written (including email) notice of the time and
place thereof to the members of the Administrative Committee or (ii) by both Co-Chairs
of the Board upon written (including e-mail) notice in the event that they determine in
their discretion that exigent circumstances so require.

3. Section 7.4 Investment Committee, is amended by adding the following after the first

sentence thereof:

In addition, a special meeting may be called (i) by either Co-Chair of the Board by giving
at least five (5) business days advance written (including email) notice of the time and
place thereof to the members of the Investment Committee or (i1) by both Co-Chairs of
the Board upon written (including e-mail) notice in the event that they determine in their
discretion that exigent circumstances so require.

4, Section 7.5 Audit Committee, is amended by adding the following after the first

sentence thereof:

In addition, a special meeting may be called (i) by either Co-Chair of the Board by giving
at least five (5) business days advance written (including email) notice of the time and
place thereof to the members of the Audit Committee or (ii) by both Co-Chairs of the
Board upon written (including e-mail) notice in the event that they determine in their
discretion that exigent circumstances so require.

396711131001 Current/9539270v2
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IN WITNESS. WHEREOF, the Board has executed this Amendment on this 3lst day of

May 2007

/s/ Norman K. Samnick
Norman K. Samnick, Co-Chairperson

/s/ Irving W. Cheskin
Irving Cheskin

/s/ J. Nicholas Counter III
J. Nicholas Counter, 111

/s/ Arnie Kaplan
Arnie Kaplan

/s/ JoAnn Kessler
JoAnn Kessler

/s/ Marion Preston
Marion Preston

/s/ Jeffrey Ruthizer
Jetf Ruthizer

/s/ Alan H. Raphael
Alan H. Raphael

/s/ Harriet Slaughter
Harriett Slaughter

/s/ Thomas F. Lee
Thomas F. Lee, Co-Chairperson

/s/ Harold Ray Bradley
Harold Bradley

/s/ Hal Espinosa
Hal Espinosa

/s/ William L. Foster
William L. Foster

/s/ Mary Landolfi
Mary Landolfi

/s/ Gary Matts
Gary Matts

/s/ Lovie Smith-Schenk
TLovie Smith-Schenk

/s/ Melinda Wagner
Melinda Wagner

/s/ Philip Yao
Phil Yao
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AMENDMENT NUMBER THREE TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS’
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board”) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”) adopted the Agreement and Declaration
of Trust Establishing the American Federation of Musicians and Employers’ Pension Fund, as

amended and restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board now wishes to amend the Trust Agreement in the manner set

forth herein.

NOW, THEREFORE, Section 9.1(c) of the Trust Agreement is hereby amended,

effective as of the amendment and restatement date, to read as follows:

(c) The rate and amount of contribution shall at all times be based solely on, and
no more than, the scale wages (as defined in the Collective Bargaining
Agreement) earned by Covered Employees. The minimum contribution rate shall
be 4% of scale wages and the maximum contribution rate shall be 15% of scale
wages; provided that the Board shall review proposed contribution rates of less
than 4% or greater than 15% and may approve variances in such minimum and
maximum contribution rates, on a case-by-case basis, in its sole and absolute
discretion.



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 197 of 240

IN WITNESS WHEREOF, the Board has executed this Amendment on this 29th day of
May, 2008.

By: [/s/ThomasF.Lee
Thomas F. Lee, Co-Chair

By: /s/ Norman K. Samnick
Norman K. Samnick, Co-Chair
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AMENDMENT NUMBER FOUR TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS'
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the "Board") of the American Federation of
Musicians and Employers' Pension Fund (the "Fund") adopted the Agreement and Declaration
of Trust Establishing the American Federation of Musicians and Employers' Pension Fund, as

amended and restated effective as of April 1, 2005 (the "Trust Agreement"); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS,on October 14, 2009, the Board adopted a resolution describing changes in a

collective bargaining agreement that would result in the collective bargaining agreement and

employer being unacceptable to the Board; and

WHEREAS, the Board now wishes to amend the Trust Agreement to formally

incorporate the terms of the resolution;

NOW, THEREFORE, Section 2.4 of the Trust Agreement (Participation by

Contributing Employers) is amended to read as follows, effective October 15,2009:

"(a) Any Employer may participate in the Trust and the Plan by:
1 Executing a copy of a Collective Bargaining Agreement, or otherwise
establishing a consistent pattern of contributing to the Trust Fund pursuant to a Collective
Bargaining Agreement;

2 Designating a date on which such participation shall become effective;

3) Designating the categories of employment and its Covered Employees for
participation in the Plan; and
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4 Acceptance by the Boadf the participation by such Employer in the Plan
and Trust.

(b) Except as otherwise provided by the Board, an Employer and a Collective
Bargaining Agreement is not acceptable to thailoin the event that: (i) in the case of a
Collective Bargaining Agreement the termswliich were in effect (by agreement or
operation of law) on October 15, 2009, théeefive contribution rate applicable to any
period of that Collective Bargaining Agreement is reduced (by agreement or otherwise, on
or after October 16, 2009); oriXiin the case of any futurextension of orsuccessor to

any Collective Bargaining. Agreement the terms of which were in eftgctagreement or
operation of law) on October 15, 2009, the effective contribution rate is reduced to a rate
that is lower than the effective contributiontean effect on the last day of the expiring
Collective. Bargaining Aggement (based on the terms of the Collective Bargaining
Agreement as they existed on October 15, 2009)."

IN WITNESS WHEREOF, the Board has executed this Amendment on this 24th day of

February, 2010

By:

By:

/sl Thomas F. Lee
Thomas F. Lee, Co-Chair

/s/ Alan H. Raphael
Alan H. Raphael, Co-Chair




Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 200 of 240

AMENDMENT NUMBER FIVE TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS®
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board”) of the American Federation of Musicians
and Employers’ Pension Fund (the “Fund”) adopted the Agreement and Declaration of Trust
Establishing the American Federation of Musicians and Employers’ Pension Fund, as amended and

restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board reserves

the right to amend the Trust Agreement at any time; and

WHEREAS, the Board has agreed to amend the Trust Agreement in the manner set forth

herein and has delegated to the undersigned the authority to execute this Amendment.

NOW, THEREFORE, the Trust Agreement is hereby amended to read as follows, effective

as of the date of adoption:

1. Section 6.1 (Officers) is amended to read as follows:

“(a) There shall be two (2) Co-Chairs of the Board, one of whom shall be
the duly authorized President of the Union (or designated by the majority
vote of those Union Trustees then in office, if the duly authorized President
of the Union is not a Trustee), and the other of whom shall be designated by
the majority vote of those Employer Trustees then in office.

(b)  The term of such officers shall commence on the date of their election
and continue until their successors are elected.”

2. Section 7.3 (Administrative Committee) is amended as follows:
a. Subsection (a) is amended to read as follows:

“Employer Trustee members of the Administrative Committee shall
be appointed by the Employer Co-Chair of the Board, and Union
Trustee members of the Administrative Committee shall be appointed
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by the Union Co-Chair of the Board. The members of the
Administrative Committee shall select a Chairperson from their
number.”

Subsection (f) is amended to read as follows:

“Any member of the Administrative Committee may resign by
delivering his or her written resignation to the Board and to the other
members of the Administrative Committee, and another Trustee shall
be appointed in his or her place in the manner set forth in subsection
(a) above; provided, however, that there shall always be an equal
number of Employer Trustees and Union Trustees appointed to such
Committee (except in situations in which a vacancy is pending and
waiting to be filled).”

3 Section 7.4(a) (Investment Committee) is amended as follows:

a.

Subsection (a) is amended to read as follows:

“Employer Trustee members of the Investment Committee shall be
appointed by the Employer Co-Chair of the Board, and Union Trustee
members of the Investment Committee shall be appointed by the
Union Co-Chair of the Board. There shall be two (2) Co-Chairs of
the Investment Committee, one of whom shall be designated by the
majority vote of the Employer Trustee members of the Investment
Committee and one of whom shall be appointed by the Union Co-
Chair of the Board.”

Subsection (e) is amended to read as follows:

“Any member of the Investment Committee may resign by delivering
his or her written resignation to the Board and to the other members
of the Investment Committee, and another Trustee shall be appointed
in his or her place in the manner set forth in subsection (a) above;
provided, however, that there shall always be an equal number of
Employer Trustees and Union Trustees appointed to such Committee
(except in situations in which a vacancy is pending and waiting to be
filled).”

4, Section 7.5(a) (Audit Committee) is amended as follows:

a.

Subsection (a) is amended to read as follows:

“Employer Trustee members of the Audit Committee shall be
appointed by the Employer Co-Chair of the Board, and Union Trustee
members of the Audit Committee shall be appointed by the Union Co-
Chair of the Board. The members of the Audit Committee shall select
a Chairperson from their number.”
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b. Subsection (f) is amended to read as follows:

"Any member of the Audit Committee may resign by delivering his or
her written resignation to the Board and to the other members of the
Audit Committee, and another Trustee shall be appointed in his or her
place in the manner set forth in subsection (a) above; provided,
however, that there shall always be an equal number of Employer
Trustees and Union Trustees appointed to such Committee (except in
situations in which a vacancy is pending and waiting to be filled)."

5. The first two lines of Section 7.4(b) are amended to read as follows:
"Subject to the actions of the Bod and the provisions of the
Investment Policy Statement and the Plan, the functions of the
Investment Committee shall be to:"
6. The amendments to Sections 7.3, 7.4 and 7.5 of the Trust Agreement made by Amendment
Number 2 to the Trust Agreement shall be moved to immediately after the firstceeot&ections
7.3(c), 7.4(c) and 7.5(c), respectively.

7. A new Section 9.10 shall be added to read as follows:

Applicability of Article IX to Statutory Employer Surcharge

For purposes of Section 9.3, 9.4, 9.5, 9.6, 9.7 and 9.9, the terms
"contribution,” "contributions", and "Unpaid Contributions” shall
include employer surcharges reea under Section 432(e)(7) of the
Code.

* *

IN WITNESS WHEREOF, the undersigned have executed this Amendment on this 19th

day of May 2010.

By: [s/ThomasF. Lee
Thomas F. Lee, Co-Chair

By: /s/ Alan H. Raphael
Alan H. Raphael, Co-Chair
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AMENDMENT NUMBER SIX TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS’
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board™) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”™) adopted the Agreement and
Decliaration of Trust Establishing the American Federation of Musicians and Employers’
Pension Fund, as amended and restated effective as of April 1, 2005 (the “Trust

Agreement™); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS,; the Board has agreed to amend the Trust Agreement to clarify the
definition of Employer in Section 1.13 and to conform the provisions of Article VIII with
the [nvestment Policy Statement adopted by the Board effective May 19, 2010, and has

delegated to the undersigned the authority fo execute this Amendment.

NOW, THEREFORE, the Trust Agreement is hereby amended to read as follows,

elfective as of the date of adoption:

. Section 1.13 (Employer) is amended to read as follows, effective as of the April 1,
2005 restatement date:

1.13  “Employer”, “Employers” or “Contributing Employers” shall mean
any employer acceptable to the Board (through Board approval or otherwise in
accordance with procedures it establishes) that heretofore or hereafter is required
or otherwise undertakes to contribute to the Plan and/or the Trust Fund on behalf
of its Covered Employees pursuant to a Collective Bargaining Agreement,
including (without limitation) an employer that is no longer obligated to
contribute to the Plan and/or Trust Fund with respect to.all periods of time during
whieh such employer had such an obligation. The term “Employer”, “Employers”
or *Contributing Employers” shall not include unincorporated self-employed



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 204 of 240

persons or sole proprietorships with no other employees, or partnerships that have
no employees other than partners.

2. Qections 8.1 and 8.2 of Article VIII (INVESTMENT MANAGERS) are amended
to read as follows, effective May 19, 2010:

8.1 Appointment of Investment Managers.

(a) In its sole and absolute discretion, the Board or the Investment Committee
may, from time to time, appoint one or more Investment Managers to manage and
invest (including the power to acquire and dispose of} all or a portion of the assets
of the Trust Fund. In the event that more than one Investment Manager is
appointed, the Board or the Investment Committee shall separately segregate. or
request the Custodian or sub-custodian to segregate, each portion of the assets
constituting the account to be managed by each respective Investment Manager
into a separate Investment Manager Account.

(b} The Board or the Investment Committee may also supervise and direct the
investment of any portion of the Trust Fund that is not subject to the management
and control of an Investment Manager, by exercising any of the powers set forth
in Section 3.5 of this Agreement with respect to the Securities or Real Property or
Interests in Real Property of the Trust Fund so invested.

(c) In addition, in its sole and absolute discretion, the Board or the Investment
Committee may, from time to time, appoint one or riore Investment Managers to
serve as a “named fiduciary” (within the meaning of Section 402 of ERISA) for
such specific purposes as may be provided by the Board or Investment
Committee.

8.2 Authorization.

(a) Any appointment of an Investment Manager shall be authorized by the Board
or the Investment Committee, and shall become effective as of the date specified
by the Board or the Inveéstment Committee. The Investment Manager shall also
identify to the Board or the Investment Committee the person or persons
authorized to give Instructions or directions to the Board on behalt of the
[nvestment Manager.

(b) The Investment Manager shall have full discretion and authority, to the extent
required, permitted or not prohibited by ERISA and other applicable law, 1o invest
and reinvest the portion of Trust Fund assets allocated to it by the Board or the
[nvestment Committee, without further notice, consent or approval of any party,
except as expressly provided to the contrary in this Agreement or any agreement
between the Board and the Investment Manager. and subject to any directions or
guidelines as may be delivered from time to time to the Investment Manager by
the Board or the Investment Committee (pursuant to Section 8.7).
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(c) The duties and responsibilities of eaclvdatment Manager shall be expressed

in a written agreement to be entered iatod executed on behalf of the Board and
by such Investment Manager. Each Investment Manager so employed shall be
compensated in such manner as shall beiatly agreed upon in such agreement.

(d) The Board or the Investment Committshall meet periodically with any
Investment Manager appointed hereby tbe purpose of reviewing the activities

of the Investment Manager, monitoring its investment performance (including the
voting of any proxies that the Investment Manager has been delegated the right to
vote), and determining if the Investment Manager has complied with any
Investment Guidelines @t may have been promulgated by the Board or
Investment Committee (pursuant to Section 8.7).

IN WITNESS WHEREOF. the Board executed this Amendment on tfiisldy of

September, 2010.

By: /s/ Raymond M. Hair, Jr.
Raymond Hair, Jr., Co-Chair

By: /s/ Alan H. Raphael
Alan H. Raphael, Co-Chair
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AMENDMENT NUMBER SEVEN TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS'

PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the "Bodra@f the American Federation of
Musicians and Employers' Pension Fund (the "Fund") adopted the Agreement and
Declaration of Trust Estabh#ng the American Federation bfusicians and Employers'
Pension Fund, as amended and restatedtefé as of April 1, 2005 (the "Trust

Agreement"); and

WHEREAS, pursuant to Article X, Sectioh0.1 of the Trust Agreement, the

Board reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board wishes to amend the Trust Agreement in the manner set forth

below, and has delegated to the undersigheduthority to execute this Amendment.

NOW, THEREFORE, Section 9.1 of the Trust Agreement is hereby amended to

add the following new subsection)(@ffective January 13, 2012:

Notwithstanding the provisions of Sectionl@) above, an Employer may also make
contributions to the Trust Fd in accordance with a Qective Bargaining Agreement
that provides for contributions to be made a basis other thascale wages if the
Collective Bargaining Agreement provides tlaaty such contributions will not be taken
into account in determining any benefit payable under the Plan.

IN WITNESS WHEREOF, the Board executed this Amendment on thi§ day of
February, 2012.

By: /s/ Raymond M. Hair, Jr.
Raymond M. Hair, Co-Chair

By: /s/ Alan H. Raphael
Alan H. Raphael, Co-Chair
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AMENDMENT NUMBER EIGHT TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS’
PENSION FUND

(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board™) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”) adopted the Agreement and Declaration
of Trust Establishing the American Federation of Musicians and Employers’ Pension Fund, as

amended and restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board wishes to amend the Trust Agreement in the manner set forth

below, and has delegated to the undersigned the authority to execute this Amendment.
NOW, THEREFORE, the Trust Agreement is hereby amended as follows:

1. Section 9.4 is amended to read as follows:

9.4 Default in Payment.
(a) Employer contributions to the Trust Fund are due no later than:

(1) with respect to contributions due under any National Collective Bargaining
Agreement, or any other Collective Bargaining Agreement that becomes effective before
June 1, 2005:

(a) the due date for such contributions as set forth in the applicable
Collective Bargaining Agreements, but no later than the last day of the month
immediately following the calendar quarter in which the Covered Employee performed
the services for which such contributions are due and payable to the Trust Fund; or

(b) if the Collective Bargaining Agreement does not specify a due date for
Employer contributions to the Trust Fund, the last day of the month immediately
following the month in which the Covered Employee performed the services for which
such contributions are due and payable to the Trust Fund; or

(2) with respect to contributions due under any Collective Bargaining Agreement,
other than a National Collective Bargaining Agreement, that becomes effective on or
after June 1, 2005 (or that become effective earlier, but are renewed or extended effective
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on or after that date), the last day of the calendar month immediately following the
calendar month in which the Covered Employee performed the services for which such
contributions are due and payable to the Trust Fund; or

(3) notwithstanding anything in Section 9.4(a)(1) or (2) of this Trust Agreement
to the contrary, with respect to contributions (i) that are due from an Employer that has an
outstanding delinquency to the Fund at the time the contribution obligation arises, and (i1)
on which the Board or the Audit Committee (in its sole and absolute discretion) has
determined the Employer is at risk of defaulting, any date on or after the due date for the
payment of the wages on which the contributions are due, as prescribed by the Board or
the Audit Committee , on a case-by-case basis, in its sole and absolute discretion. The
Board or the Audit Committee shall notify an Employer as soon as reasonably practicable
following the Board’s determination that the provisions of this Section 9.4(a)(3) will be
invoked and applied to the Employer.

(b) In addition to any other enforcement remedies that may exist under this Agreement
or any applicable Collective Bargaining Agreements, the Board or the Audit Committee
is authorized and empowered to initiate whatever actions or proceedings may be proper
and necessary in their sole and absolute discretion for the enforcement of an Employer’s
contribution obligations to the Trust (including, but not limited to, proceedings at law or
in equity, arbitration, mediation, other dispute resolution mechanisms and any other
remedies that generally would be available for the enforcement of said obligation to
contribute to the Trust Fund). Venue for such actions or proceedings shall be in New
York County, New York or, in the sole discretion of the Board or the Audit Committee,
in any other location authorized by law.

(c) In the event that any Employer shall fail to make required Employer contributions to
the Trust Fund when due, the Board or the Audit Committee may and is empowered, in
its sole and absolute discretion, to terminate, on a prospective basis, the participation of
the Employer in the Plan and Trust Fund, and the crediting of future service credit to
Employees of such terminated Employer. Nothing in this Section 9.4(c) shall affect or
otherwise modify the ability of the Board or the Audit Committee to assert and enforce
any and all other rights (as may be set forth in this Agreement, the Plan or any Collective
Bargaining Agreement, or as may be provided by applicable law) against such Employer
for the collection of any delinquent Employer contributions to the Plan or Trust Fund
(including, but not limited to. those rights and actions set forth in this Article).

(d) A delinquent Employer shall be responsible for all late fees (including, without
limitation, liquidated damages) set forth in any policy adopted by the Board or the Audit
Committee from time to time. In addition, a delinquent Employer shall be liable for all
costs and expenses incurred in effectuating its contributions or other payments due to the
Trust Fund including but not limited to:

(1) audit costs (as provided in Section 9.9(f) of this Trust Agreement);
(2) arbitration expenses;
(3) attorneys’ fees;

(4) court costs;
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(5) other costs and expenses attributable to the collection of such
contributions or other payments; and

(6) interest for every calendar year (or portion thereof) during which the
delinquent contribution remained unpaid, calculated at the annual prime rate of interest
quoted in The Wall Street Journal on the first business day of that calendar year, plus five
percent, compounded monthly.

(e) All payments received from or on behalf of an Employer will be applied to amounts
due in the following order: (i) interest; (ii) liquidated damages; (iii) surcharges under the
Pension Protection Act of 2006; (iv) pension contribution obligations; and (v) withdrawal
liability payments (including interest thereon).

(f) In addition to the right to assess an Employer with audit costs provided in Section
9.9(f), the Board or the Audit Committee shall also have the right to assess an Employer
with all reasonable costs and expenses (including, without limitation, all audit,
accounting, and legal fees) attributable to the audit of the Employer’s payroll, wage, and
related business records with respect to the contributions which the Employer is obligated
to make to the Fund; provided, however, that the Board or the Audit Committee has
determined that such Employer has been delinquent in remitting such contributions or
payments to the Fund, and the aggregate amount of such delinquency, plus all accrued
interest thereon and the cost of the audit, exceeds twenty percent (20%) of the actual
audited amount determined by the Fund’s auditors to be due the Fund.

Section 9.8 is amended to read as follows:

9.8 Remittance Reports

(a) Except as provided in Section 9.8(b), all_contributions must be accompanied by a
remittance report form that includes the name of the Employer, the name, address and
phone number of the payor, if different (e.g., payroll company, affiliated entity), as well
as all Employee first and last names, addresses, social security numbers, type of
engagement(s) (e.g., name of applicable Collective Bargaining Agreement and indication
of original use, new use or re-use of recording), description of engagement(s) (e.g., title
of show, jingle or song and location of engagement), all engagement date(s), “scale
wage” and contribution amount(s) and such other information as the Board may elect to
prescribe in the future. The Employer shall submit to the Fund separate remittance or
other reports for each type of engagement.

(b)  Remittance Reports for Contributions Not Based on Scale Wages. In the case of
contributions that are required to be made on a basis other than scale wages (as described
in Section 9.1(d)), the remittance report form shall include such information as may be
required by the Board to verify the accuracy and completeness of such contributions,

(c) If contributions due the Fund are not accompanied by a remittance form
containing all of the information set forth in subsection (a) or (b) above, as applicable, the
Employer may in the sole discretion of the Audit Committee be assessed a fee in an
amount as may be prescribed by the Audit Committee for each day following the
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contribution due date for which the remittance report is incomplete or not received by the
Fund.

IN WITNESS WHEREOF, the Board executed this Amendment on this 20th day of May, 2015

By: /sl Christopher J.G. Brockmeyer
Christopher J.G. Brockmeyer, Co-Chair

By: /sl Raymond M. Hair
Raymond M. Hair, Co-Chair
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AMENDMENT NUMBER NINE TO THE
AGREEMENT AND DECLARATION OF TRUST ESTABLISHING
THE AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS'
PENSION FUND
(As Amended and Restated Effective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Bo&raf the American Federation of
Musicians and Employers’ Pension Fund (theri&’) adopted the Agreement and Declaration
of Trust Establishing the American FederatodrMusicians and Emplayrs’ Pension Fund, as

amended and restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 100f the Trust Agreement, the Board

reserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board wishes to amend Section 9.1(d) of the Trust Agreement in the
manner set forth below for clarification, and lkiasegated to the undersigd the authority to

execute this Amendment;

NOW, THEREFORE, Section 9.1(d) of the Trust Agreement is hereby amended to read

as follows:

Notwithstanding the provisions of Secti®ri(c) above, an Employer may also make
contributions to the Trust Fund in accordance with a Collective Bargaining Agreement
(or settlement of a claim under a ColleetBargaining Agreement) that provides for
contributions to be made on a basis othantbcale wages if the Collective Bargaining
Agreement (or settlement agreement) prowithat any such contributions will not be
taken into account in determiniagy benefit payable under the Plan.

IN WITNESS WHEREOF, the Board executed this Amendment on this 5th day of August, 2015.

By: /sl Christopher J.G. Brockmeyer
Christopher J.G. Brockmeyer, Co-Chair

By: /sl Raymond M. Hair
Raymond M. Hair, Co-Chair
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AMENDMENT NUMBER TEN
TO THE AGREEMENT AND DECLARATION OF TRUST ESTABLISHING THE
AMERICAN FEDERATION OF MUSICIANS AND EMPLOYERS’ PENSION FUND
(As Amended and RestatedEffective as of April 1, 2005)

WHEREAS, the Board of Trustees (the “Board”) of the American Federation of
Musicians and Employers’ Pension Fund (the “Fund”) adopted the Agreement andhideclar
of Trust Establishing the American Federation of Musicians and Empl&a&msion Fund, as
amended and restated effective as of April 1, 2005 (the “Trust Agreement”); and

WHEREAS, pursuant to Article X, Section 10.1 of the Trust Agreement, the
Boardreserves the right to amend the Trust Agreement at any time; and

WHEREAS, the Board wishes to amend the Trust Agreement indheer set
forth below, and has delegated to the undersigned the authceigdate this Amendment;

NOW, THEREFORE, the Trust Agreement is hereby amended tassfdlows:

1. Section 6.1(c3hall be deleted and replaced with the following:

(c) The CoeChairs of the Board shathoose one of themselves to
preside oveeachmeeting of the Bard.

2. Section 9.4(a) shall be amended by adding the following paragi)ph
and (5):

(4) to the extent aatributions are due with respect to all or a

portion of an electronic media guarantee (“"EMG”) under a
Collective Bargaining Agreement between thaion and a

symphony orchestrander which musicians receive a periodic

wage payment that also counts towakdges payable for

electronic media work, the due date for contributions due on
account of such EMG shall Itlee due date for such contributions

as set forthn the Collective Bargaining Agreemeiiut nolater

than the end of the second month following the month in which the
symphony’s season ends.

(5) to the extent contributions are due on amounts other than scale
wages, paid pursuant to Section 9.1(d) above, the due date for
contributions on such amounts shall be the due date in the
Collective BargaininghAgreement.

1

00815315.1



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 213 of 240

IN WITNESS WHEREOF, the Board executed this Amendment on thisdbfth

of February2017.

By:  /s/ Christopher Brockmeyer
Christopher J.G. Brockmeyer

By: /s/ Raymond M. Hair, Jr.
Raymond M. Hair, C&zhair




Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 214 of 240

EXHIBIT 5
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Form 5500 Annual Return/Report of Employee Benefit Plan OMB Nos. 12100110
This form is required to be filed for employee benefit plans under sections 104
and 4065 of the Employee Retirement Income Security Act of 1974 (ERISA) and
?ii’:fn";‘é‘;?ééﬂi Ts'é’i’fé‘.f’ sections 6057(b) and 6058(a) of the Internal Revenue Code (the Code). 201 8
e Dlei’:e"";:gggzgm » Complete all entries in accordance with
Oy mmstaton the instructions to the Form 5500.
Pension Benefit Guaranty Corporation This Form is Open to Public
Inspection
I Part | I Annual Report Identification Information
For calendar plan year 2018 or fiscal plan year beginning 04/01/2018 and ending 03/3172019
A This retumireport is for: lgl a multiemployer plan D a multiple-employer pla.n (Filers chgcking this box must attach a list of
participating employer information in accordance with the form instructions.)
D a single-employer plan D a DFE (specify)
B This returnfreport is: D the first return/report D the final return/report
D an amended retum/report D a short plan year return/report (less than 12 months)
C Ifthe plan is a collectively-bargained plan, check here. . .. ... .. ... ... .. e » @
D Check box if filing under: x| Form 5558 [] automatic extension [] the DFVC program
D special extension (enter description)
l_jart ] I Basic Plan Information—enter all requested information
1a Name of plan 1b Three-digit plan
American Federation of Musicians and Employers' number (PN) » | 001
Pension Fund and Subsidiary 1c Effective date of plan
10/02/1959
2a Plan sponsor's name (employer, if for a single-employer plan) 2b Employer Identification
Mailing address (include room, apt., suite no. and street, or P.O. Box) Number (EIN)
City or town, state or province, country, and ZIP or foreign postal code (if foreign, see instructions) 51-6120204
Board of Trustees of the American 2
Federation of Musicians and Employe c l:le::bSponsot‘s telephone
umber
(212)284-1242
14 Penn Plaza, 12th Floor 2d Business code (see
instructions)
New York NY 10122 711510

Caution: A penalty for the late or incomplete filing of this return/report will be assessed unless reasonable cause is established.

Under penalties of perjury and other penalties set forth in the instructions, | declare that | have examined this return/report, including accompanying schedules,
statements and attachments, as well as the electronic version of this return/report, and to the best of my knowledge and belief, it is true, correct, and complete.

SIGN Raymond M. Hair, Jr.
HERE : ym '
Signature of plan administrator Date Enter name of individual signing as plan administrator
:’E%'; Christopher J.G. Brockmeyer
Signature of employer/plan sponsor Date Enter name of individual signing as employer or plan sponsor
SIGN
HERE — —
Signature of DFE Date Enter name of individual signing as DFE
For Paperwork Reduction Act Notice, see the Instructions for Form 5500. Form 5500 (2018)

v. 171027
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Form 5500 (2018) Page 2
3a Pian administrator's name and address @ Same as Plan Sponsor 3b Administrator’s EIN
3¢ Administrator’s telephone
number
4  |f the name and/or EIN of the plan sponsor or the plan name has changed since the last return/report filed for this plan, |4b EIN
enter the plan sponsor's name, EIN, the plan name and the plan number from the last return/report:
a Sponsor's name 4d PN
C Plan Name
5  Total number of participants at the beginning of the plan year 5 I 49,905
6 Number of participants as of the end of the plan year unless otherwise stated (welfare plans complete only lines 6a(1),
6a(2), 6b, 6¢, and 6d).
a(1) Total number of active participants at the beginning Of the PIAN YE&M .............c..cco.vvieiierrivnirerieesessessesesecseesesesseseones 6a(1) 20,602
a(2) Total number of active participants at the end of the PIaN YEAF ............cc.cooverviveeireirernre s eiisees s eeseeeeesesseeseneon 6a(2) 20,316
b Retired or separated participants reCEIVING BENEMIS..................covovvoviireceee oo en s 6b 14,071
C Other retired or separated participants entitled to future DENefits ..ot 6¢c 13,754
d  Subtotal. Add liNes 6a(2), b, @MU BC...............oevvrveeeeieieererseeteeee e se e ses s e sassa s s anass st sees oo 6d 48,141
e Deceased participants whose beneficiaries are receiving or are entitled to receive benefits. ..................ocoooieniinned 6e 1,994
T Total. ADANNES 6 @NA 6. .........c..oiioeei oottt e s et e s e enn e 6f 50,135
g Number of participants with account balances as of the end of the plan year (only defined contribution plans
COMPIELE LIS JBITIY ... oottt et es et et ts e ees e 6
h  Number of participants who terminated employment during the plan year with accrued benefits that were
188 TAM 100% VESEOT ..o oo oo oo oo ee s e e e et s ee oot eseessee et eet st e s e s et e eaeseseeL s eh b s st ses ettt sttt 6h
7  Enter the total number of employers obligated to contribute to the p!an (only multiemployer plans complete this item)......... 7 5,464
8a If the plan provides pension benefits, enter the applicable pension feature codes from the List of Plan Characteristics Codes in the instructions:
1A
b Ifthe plan provides welfare benefits, enter the applicable welfare feature codes from the List of Plan Characteristics Codes in the instructions:
9a Plan funding arrangement (check all that apply) 9b Plan benefit arrangement (check all that apply)
1) Insurance (1) Insurance
(2) Code section 412(e)(3) insurance contracts (2) Code section 412(e)(3) insurance contracts
(3) Trust (3) Trust
(4) General assets of the sponsor (4) General assets of the sponsor
10 Check all applicable boxes in 10a and 10b to indicate which schedules are attached, and, where indicated, enter the number attached. (See instructions)
a Pension Schedules b General Schedules
(1) @ R (Retirement Plan Information) (1) B] H (Financial Information)
2 [] | (Financial Information — Small Plan)
(2) MB (Multiemployer Defined Benefit Plan and Certain Money Al Inf i
Purchase Plan Actuarial Information) - signed by the plan @) [0 — A (nsurance Information)
actuary (4) g] C (Service Provider Information)
@ [] sB (single-Employer Defined Benefit Plan Actuarial o [ D (DFE/Participating Plan Information)
Information) - signed by the plan actuary (6) |:| G (Financial Transaction Schedules)
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American Federation of Musicians and Employers’ Pension Fund and Subsidiaries

Consolidated Schedules of Administrative Expenses
Years Ended March 31, 2019 and 2018

Administrative expenses

Accounting and audit fees

Actuarial fees

Bank and payroll processing fees
Consulting fees

Data conversion, document imaging and data cleanup
Depreciation and amortization

Disaster recovery program

Employer compliance audits of contributing employers
Employee benefits

Employee recruitment and advertising
Equipment repairs and maintenance
Insurance

IT maintenance

Legal fees

Miscellaneous

Office supplies

Off site storage

Participant communication

Payroll taxes

Pension check processing fees

Postage

Printing

Rent and other occupancy costs

Salaries

Staff seminars and tuition reimbursements
Staff travel

Telephone

Temporary office help

Trustee education

Trustee meeting

Total administrative expenses

See Independent Auditor's Report on Other Supplementary Information.

2019 2018
$ 225919 § 137,258
1,106,209 1,375,598
42,166 44,399
183,728 331,545
183,348 135,188
188,622 248,011
28,062 25,952
206,551 80,987
1,634,918 1,635,219
54,861 30,400
35,605 32,768
2,078,699 1,971,742
296,133 287,025
1,982,194 2,032,711
44,544 44,028
55,732 53,911
32,959 31,533
267,466 466,689
382,450 416,692
307,324 287,186
132,121 120,060
83,036 76,498
1,351,392 1,276,268
4,935,603 5,001,153
49,961 22,481
1,083 1,351
15,897 16,414
10,556 4,004
46,087 27,539
130,043 130,840
$ 16,093,269 $ 16,345,450
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EXHIBIT 6
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Fax (212) 284-1300

American Federation P.O. Box 2673
i of Musicians & New York, NY 10117-0262
‘/ym [j Employers' Pension Fund (212) 284-1200
www.afm-epf.org

Fund

To: All Participants and Beneficiaries Receiving Benefits
From: Board of Trustees of the American Federation of Musicians and Employers’ Pension Fund (the “Plan™)
Re: Annual Funding Notice and Notice of C ritical Status

Dats: July 25,2014

Enclosed are the following documents that are required to be provided to you by law:

e _Annual Funding Notice for Plan Year Ending March 31, 2014: All defined benefit plans (including
the Plan) are required to provide this annual notice. Please be aware that parts of this notice reflect the

finances of the Plan as of April 1, 2013 rather than March 31, 2014
¢ Notice of Critical Status for Plan Year Ending March 31, 2015.

As you will note from the enclosed Annual Funding Notice, the Plan’s funded percentage (for Pension
Protection Act of 2006 (“PPA™) purposes) was 86.9% as of April 1, 2013. You will also see from the enclosed
Notice of Critical Status, the Plan remains in critical status for the current Plan year (which began April 1,
2014). This is because a plan can be in critical status regardless of how well funded it is if, as is the case here,
future contributions are projected to be less than the amount required by law to meet minimum funding
requirements. Please keep in mind that all projections are by definition based on a number of assumptions about
the future that may or may not be realized. If the Plan were to outperform the assumptions that are being used, 1t
could be in a position to emerge from critical status.

The Plan’s funded percentage (for PPA purposes) as of April 1. 2014 will not be known until the actuarial
valuation for the most recent plan year, ending March 31. 2014, is complete, but is estimated to be 86.1%. This
estimate reflects a slight decrease from the previous year’s funded percentage.

As was the case last year, the Plan’s actua rojects that if the Plan meets its current assumptions (even if it does
not exceed them), the Plan will{nor)become insolvent over the longest period for which the actuary has made

_wions (that is, through 2047)." ‘Accordingly, based on those assumptions and projections, the Plan continues
to be expected to be able to pay all benefits for the foreseeable future.

As always, the Fund Office is available to answer questions regarding these notices. Questions should be directed
to the Fund Office by phone to Customer Service at 1-800-833-8065 (extension 1311), by e-mail through the
“Contact Us” link on our web site (www.afm-epf.org) or by mail.

&0
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) American Federation P.O. Box 2673
of Musicians & New York, NY 10117-0262
éa /) Employers' Pension Fund (212) 284-1200
Fax (212) 284-1300

www.afm-epf.org

Fund

To: All Participants and Beneficiaries Receiving Benefits
From: Board of Trustees of the American Federation of Musicians and Employers’ Pension Fund (the “Plan”)

Re: Annual Funding Notice and Notice of Critical Status

Enclosed are (i) the Plan’s Annual Funding Notice for the Plan Year ended March 31, 2015 and (ii) the Notice
of Critical Status for the Plan Year ending March 31, 2016. These two documents are being provided as
required by applicable law. There is no action that you are required to take and there is no change to the Plan’s
benefits.

The Annual Funding Notice is for the Plan Year ended March 31, 2015. You should be aware that parts of this

notice reflect the finances of the Plan as of March 31, 2014, rather than March 31, 2015. As you will note from

this notice, the Plan’s funded percentage (for Pension Protection Act of 2006 (“PPA”™) purposes) was 85.7% as of

April 1, 2014. s
s LR IE L Che

You will also see from the enclosed Notice of Critical Status that the Plan remains in critical status for the
current Plan year (which began April 1, 2015). This is because a plan can be in critical status regardless of how
well funded it is if, as is the case here, future contributions are projected to be less than the amount required by
law to meet minimum funding requirements.

—

The Plan’s funded percentage (for PPA purposes) as of April 1, 2015 will not be known until the actuarial
valuation for the most recent plan year, ending March 31, 2016, is complete, but is estimated to be 82%. This
estimate reflects a decrease from the previous year’s funded percentage.

As was the case last year, the Plan’s actuary projects that if the Plan meets its current assumptions, the Plan will k
remain solvent over tuary’s 20 Qrojection period, providing the Plan with time to improve its funded
—status. Whether the Plan will continue to remain solvent over the long term depends most on its long-term

*/ > 2 investment performance. It is for this reason that the Board carefully monitors and, where appropriate, adjusts the
9’& lan’s i i t T rost dently balancing risk and reward.

As always, the Fund Office is available to answer questions regarding these notices. Questions should be directed
to the Fund Office by phone to Customer Service at 1-800-833-8065 (extension 1311), by e-mail through the
“Contact Us” link on our web site (www.afm-epf.org) or by mail.
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ANNE BRYANT 10f 10
July 23,2020

\‘
ATTN: Honorable Valerie E. Caproni, USDJ <.C.

UNITED STATES DISTRICT COURT — SDNY
Thurgood Marshall United States Courthouse

40 Foley Square,
New York, NY 10007

via FEDEX Overnight and USPS Priority Overnight

re:s
Snitzer and Livant v. The Board of Trustees of the American Federation of Musicians
and Employers’ Pension Fund, ef al., No. 1:17-ev-05361-(VEC)

LETTER STATING OBJECTIONS TO THE
CLASS ACTION SETTLEMENT AGREEMENT

Dear Judge Caproni,
I. Tam a vested, retired Musician defined as a Class Member in the Court’s Preliminary
Approval Order (D.I. 163)' of the proposed Class Action Settlement:
“All participants and beneficiaries of the American Federation of Musicians and
Employers’ Pension Plan [*AFM-EPF” “Plan™] during the Class Period, excluding

Defendants and their beneficiaries (the “Settlement Class™).” (emphasis added)

A. General Objections

2. 1 Object that I have not been afforded the opportunity to Opt Out of this Class Action and
Class Action Settlement, pursuant to procedures set out in Rule 23 that govern Actions filed

under Fed. R. Civ. P. 23(b)(1). Had I been notified, I would have Opted Out of this Class

! “Order Granting Preliminary Approval Of Class Action Settlement, Provisionally Certifying “Settlement
Class,” Directing Notice To The Settlement Class, And Scheduling Fairness Hearing" (D.l. 163)
2601 Jefferson Circle. Sarasota FLL 34239

annebrvantmusic’@ mac.com
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Action, as I wish to do now, and I would have Opted Out of this proposed Class Action
Settlement, as I wish to do now, for reasons cited below:
3. Whereas,
a} A failure to Object or to Opt Out will result in a tacit approval of the Class Action
Settlement by me and the other Class Members, thus binding me and us to its terms;
b) The Class Action Settlement terms, to which Class Member Musicians such as myself are
forced to agree, vitiates rights I/we may have to exercise the Continuing Violations

Doctrine, the Discavery Rule and the Injury Rule, in concert with Claims we have, have

had, or may have against the Defendants, the Plan and Class Member Representatives;
and, my/our I4th Amendment Rights: and, may vitiate the rights provided to Union

Members under the Labor Management Reporting and Disclosure Act {“LMRDA”) and

(29U.S.C. § 1132) Labor Laws;

¢} Class members are enjoined, by way of the proposed Class Action Settlement, from
pursuing any claims we have, have had, or may have;

d} The Settlement Class receives no direct benefit from the Settlement; the indirect benefit
to 100,000+ Class Member Musicians may be only that the proposed 17 million dollar
payment to the American Federation of Musicians Employers’ Pension Fund, (“AFM-
EPF” or “the Plan”) may, for a short while, defray the sky-high administrative expenses
of the Plan, including extraordinarily high salaries paid to Senior Executives of the

“Plan;” 2

2 Pension contributions earmed by Class Member Musicians have been used to pay for the Plan’s
largesse.

2601 Jefferson Circle, Sarasota F1LL 34239
<annebrvantmusicimac.coms>
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e) It is notable that if the proposed 17 million dollar settlement were to be paid to/divided by
the 100,000+ Class Members, in lieu of the proposed settlement payment to the AFM-
EPF Plan, it would result in an insubstantial payment of less than $17.00 to each Class
Member; and, |

Whereas,

/) Rather than any substantial direct benefit, Class Member Musicians are forced en masse
by the Settlement Agreement terms to Waive our rights, inter alia, to act in our own
behalf, in any appropriate forum, in order to challenge any misfeasance, nonfeasance or
malfeasance by “the Plan,” and the affiliated AFM Union and AFM Locals nationwide;
and, to forfeit all Claims, inter alia, in perpetuity against the Released Parties in
connection to the Released Claims in the proposed Class Action Settlement Agreement,
(D.L. 139-1); and,

2 1 Object in Particular to certain Key Provisions/Conditions of the proposed Class Action
Settlement Agreement cited, infra, (3, ef seq.),

Therefore,
4. 1 Oppose the proposed Class Action Settlement Agreement (/d.) and; I respectfully request

to be permitted by this Court to Opt-Out of this Class Action Settlement.

B. Particular Objections (to RECITALS)
5. 1Qbject to the Class Action Settlement, based upon, but not limited to the particular

subsections cited, followed by quoted passages and/or my questions, inset, infra:

a) Released Parties D.1 139-1 at 6, 2.21, “each Defendant and the Plan.”

2601 Jefferson Circle, Sarasota FL 34239
<annebrvantmusic@inac.com:-
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*Why must [ release the Plan?
b) Released Claims /d. 2.22 enumerated.
*What are the actual Claims in this Action?

*Why am I and we forced to release potential Claims... "whether

known or unknown, suspected or unsuspected, foreseen or
unforeseen” ? (D.1. 139-1 at 6, 2.22) Can this demand be legal?

c) Id 2.22.1, re: Claims asserted in the Complaint (D.I. 1).

*The Amended Complaint (D.1. 54) completely replaces the
Original Complaint (D.1.1); any claims asserted that were not
made part of the Amended Complaint should not be considered.
“When an amended complaint has been served, it supersedes the
original complaint and becomes the only complaint in the case,”
R&G Brenner Income Tax Consuliants v. Gilmartin, November 7,
2018, Second Department, NY Slip Op. 07470.

d) D.. 139-12.22.1(i) re: “allocated assets;” (iii) “failures to disclose information. .. funding; »3
(iv) “any alleged breach of the duty of loyalty, care, prudence, diversification, or any other
fiduciary duties or prohibited transactions in connection with (i) through (iii) above. ”

The list of Claims to be released is over-broad, all encompassing,
and in perpetuity—a dis-incentive to improve performance of the
Plan’s investments. And the Released Claims would remove
oversight by the Class Members, who are left with no recourse in
any matter involving recurring issues, potential issues and

differing issues that may arise in connection to the Plan.

~e) 1Object that I cannot find a Notice of Complaint docketed in this Action. No short and plain
staternent of the Claims being made in the Action, in compliance with Fed.R.Civ.P. &(a), is
docketed for the Original Complaint (D.L. 1) or the un-redacted Amended Complaint (ID.I.
54).
«As the Defendants do not admit to any wrongdoing in the Class
Action Settlement Agreement, what exactly are the Claims in this
Action upon which this Settlement is based?

3 Pension benefits paid to Class Member Musicians are also “allocated assets™

2601 Jefferson Circle, Sarasola FIL 34239
<gnnebryvantmusicigimac.com>
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* Class Member Musicians are expected to Waive Claims, inter
alia, against the Plan ¥ in perpetuity.

» The Plan receives 17 Million Dollars; the Class Member
Musicians receive nothing.

sWhat are the benefits to be provided to the Settlement Class?

« It appears that the perdurable releases of the Plan, the OCIO,
and the Trustees and their families, et al, that are expected from
the Class Member Musicians, are the main objective of the
Settlement Agreement.

AND,
«Why are Defendants (Trustees) fand their families] excluded from
the Waivers of rights, inter alia, demanded from the Class
Members? (See D.1. 163-Certification of the Settlement Class
T1(C) inset; and, D.1 139-1, Exhibit 4 at 58)).

« The eight Union Trustees may be participants in the Plan, as they
may have been performing musicians in the past. And, both the
Union Trustees and the Employer Trustees may also be
participants in the Plan—directly or indirectly.

I lack that information.
) re: MPRA Proceeding, (D.1. 139-1 at 6, un-numbered paragraph following 2.22.3), stating:

“Nothing in this Settlement Agreement shall impact or impair any rights that any
members of the Settlement Class or participants and/or beneficiaries of the Plan
may have in connection with the pending MPRA Proceeding.”

I Object that the breadth of releases of Parties and Claims, particularly, or generally could

well be argued in the future by corporate litigators in order to defeat any and all breaches

4 Plaintiffs Snitzer and Livant sued on behalf of the Plan. Why then are Class Member Musicians, [class
action Plaintiffs] required to release the Plaintifi-side Plan when the Plan is the major beneficiary in the
Class Action Settlement?
2601 Jetfersan Circle, Sarasota FL 34239
<gannebrvantmusici@mac.com>
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alleged by me or other Class Member Musicians against the Plan, (that have been)
expressed by many Plan Participants (here, Class Members) in connection with the

pending MPRA Proceeding.

g) re: 13. General Provisions, D.I. 139-1 913-3 at 17 et seq. I Object to the statement in the
Class Action Settlement that has been made for me and the Settlement Class (Participating

Musicians):

““Each Settling Party to this Settlement Agreement hereby acknowledges
that he, she, or it has consulted with and obtained the advice of counsel
prior to executing this Settlement Agreement and that this Settlement
Agreement has been explained to that Settling Party by his, her, or its
counsel.”
» Many musicians continue to work after retirement. But in
the current environment of the Corona Virus Pandemic,
Musicians cannot work; singers cannot work, the physical
proximity performing artists in ensemble, and forceful
expelling of air/breath poses a danger to us and to others.
» And, Retired Musicians will soon see their Pensions cut
substantially by the Plan that has been poorly administered
on many levels, as such,
» Most Musicians can ill afford to pay lawyers to download
(pay for), and read through 3,000,000 documents in order
to advise us.

I could not certify this statement made by others for me; and it is my hope that other
Class Member Musicians in the proposed Settlement Agreement will not be coerced to
certify this statement if not known to be actually true.

C. Procedural Objections —

6. No short and plain statement of the Claims being made in the Action, in compliance with

Fed.R.Civ.P. 8(a), is docketed for the Original Complaint (D.I. 1) or the un-redacted

Amended Complaint (D.1. 54). (See also §5(e) at 4, supra)

2601 Jefferson Circle, Sarasota FL 34239
<annebrvantmusicigmag.com>
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7. re: Fed. R. Civ. P. 23(c) (re} Determining by Order Whether to Certify a Class Action; {]
Notice and Membership in Class; [] Multiple Classes and Subclasses.

Subsections of Rule 23(c) govern actions filed under Fed. R. Civ. P. 23(b)(1):

“...The Court must—at an early practicable time— determine by order whether to

certify the Action as a class action.” Fed. R. Civ. P. 23(c)(1}A).

“For any class certified under Rule 23(b}3),° the Court must direct to class
members the best notice practicable under the circumstances, including individual
notice to all members who can be identified through reasonable effort. The notice
must concisely and clearly state in plain, easily understood language: ...that the

court will exclude from the class any member who requests exclusion, stating
when and how members may elect to be excluded...” Fed. R. Civ. P. 23(c)(2)(A)

and (B)

« To my knowledge, this has never been done.
I Object that I have not been provided notice of the opportunity to be excluded from this
Action.
8. I further Object that the choice to be included/excluded in the Class Action is not provided to

Class Members under Rule 23(c)(4)B), which states:

“a class may be divided into subclasses and each subclass treated as a class, and

the provisions of this rule shall then be construed and applied accordingly.”

To my knowledge, this has not been done.
9 re: DI 139-1 (at 8) §3.1, stating: The Preliminary Approval Order to be presented to the
Court shall, among other things: 3.1¢e} “Preliminarily enjoin Class Members and the Plan
from commencing, prosecuting, or pursuing any claim or complaint that arises out of or

relates in any way to the Released Claims.”

5 The Court has Certified the class under Fed. R. Civ. P. 23(b}{1){A), and 23(b}(1)(B) (which has 3
subsections). (D.l. 163, §1. fJA. at 3)

2601 Jefferson Circle, Sarasota FL 34239
<anuebrvantmusicigimac.com=>
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« Class Members having on-going claims, having rights now fo
pursue them, and to acquire documents relevant to those Claims,
should not be enjoined from acting through legal processes by a
(non-final) Preliminary Approval Order. Is this not over-reaching?

D. Legal Rights Forfeited by Class Members —Labor Laws—

LMRDA Rights ¢

10. The scope of the rights, inter alia, expected to be Waived, inter alia, by Class Members such
as myself, may have the effect of trammeling the “Employee Bill of Rights,” provided under

the Labor Management Reporting and Disclosure Act of 1959 7 (“LMRDA™) 29 U.S.C. §

411. Specifically, 29 U.S.C. Ch. 11. §§401-531.8 provides Union Members the Right to sue

in a district court; Protection of the right to sue; Retention of existing rights; and, the Right to
copies of Collective Bargaining Agreements, inzer alia.’

ERISA Actions

11. The scope of the rights, demanded in the Settlement Agreement, to be Waived, inter alia, by
Class Members such as myself, may prohibit exercise of my/our rights as Union Members,
under 29 U.S.C.§ 1132(c)(1).

12. Approval of the Class Action Settlement Agreement currently under consideration by This

Court (D.]. 139-1, at Exhibit 1), would offend my/our 14th Amendment Rights:

8 The LMRDA is an Act of Congress that protects Union “Employees,” from abuses by our Unions (and
the affiliated AFM-EPF)

7 ag amended
8 No S.0.L. is specified by the Act.

9 Personally, 1 have sought and will continue to seek copies of my Recording Engagement Agreements,
pursuant to the LMRDA and 29 U.S.C.§ 1132

26017 Jefferson Cirele, Sarasota FL 34239
<gnnebryvantmusicizimac.com:>
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“All persons born or naturalized in the United States and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens of the United States; nor
shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.”

E. Objections Reserved

13. I Reserve other objections and arguments under Rule 23 that may later be required in

connection with the provisions of Fed. R. Civ. P. 23(d) “Orders and Conduct of Actions;”

Rule 23(e)(1)A)}, (e}3) “Settlement, Voluntary Dismissal, or Compromise;” and Rule 23

(€)(4(A), stating, “Any class member may object to the proposed settlement, voluntary
dismissal, or compromise that requires court approval under Rule 23(e)}(1)A).” Rule 23(e)(3)
may also factor in, only in so far as it provides a new opportunity to request exclusion to
individual class members...”

14. And I reserve other objections and arguments that may later be required in connection with
the Class Action Settlement Agreement: fd. §3. 19 3., (c).(g); Id. § 5. 995.1. 9 (a).(b).(c),
(eh(P.(e); Id §7; 1d §8; Id §9; Id §10; § 11; Id. §12 (what are the claims in the
Action?); Id. § 12,9 13.3, §13.5.

Fairness

15. All Objections and arguments stated above—saepe; and, Objections and arguments reserved.

The Fairness Hearin

16. As I would like to speak at the Fairness Hearing, but cannot safely travel from Florida (my

home) to New York for the Trial due to COVID-19 restrictions and quarantine requirements,

26071 Jefferson Circle, Sarasota FL 34239
<annchryantmusici@mac.coms-
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1 respectfilly request that my Letter of Objections will be considered at the Fairness Hearing

and will be docketed in this Action.
Affirmation
1, Anne Bryant, Affirm under penalty of perjury that my statements herein are true to my
knowledge, and that procedural Rules and Laws referenced, made by information and belief, are

believed by me to be true and correct.

.
-

.7} ] 4

v 7
L it I

Anne Bryant (Objector) (dated)
2601 Jefferson Circle
Sarasota FL. 34239
nebryantrnusic @mac.com-=
917.848.5203

Certification
As instructed by the NOTICE OF PROPOSED CLASS ACTION SETTLEMENT (D.L139-1, 113,

attached as Exhibit 2), this Letter of Objections has been sent to the Court Attn: Judge Caproni
on July 25, 2020 via FEDEX.

A courtesy copy has also been sent to Judge Caproni via USPS Overnight Mail on or before July
27, 2020.

- .J\},
Ml{a LG AT

Anne Bryant, Objecfor

2601 Jefferson Circle, Sarasota FL 34239
<annebryvantmusic{@mac gom=>
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1 respectfully request that my Letter of Objections will be considered at the Fairness Hearing

and will be docketed in this Action.
Affirmation
1, Anne Bryant, Affirm under penalty of perjury that my statements herein are true to my
knowledge, and that procedural Rules and Laws referenced, made by information and belief, are

believed by me to be true and correct.

v F

7 -y

‘ LS e TR
ey

Anne Bryant (Objector) (dated)
2601 Jefferson Circle
Sarasota FL 34239
nebryantmusic@mac.com=>
917.848.5203

Certification

As instructed by the NOTICE OF PROPOSED CLASS ACTION SETTLEMENT (D.1.139-1, 13,
attached as Exhibit 2), this Letter of Objections has been sent to the Court Atin: Judge Caproni
on July 25, 2020 via FEDEX.

A courtesy copy has also been sent to Judge Caproni via USPS Overnight Mail on or before July
27, 2020.

| CERTIFY that I have not Objected to a Class Action Settlement in the last five years.

) ¥
r -

i 2

Anne Bryant, Objector

2601 Jefferson Circle, Sarasota FL 34239
<annebryantmusic{@mac .com>



Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 232 of 240

OBJECTION TO CLASS ACTION SETTLEMEN

ATTN. The Honorable Valerie §. Caproni
United States District Court Judge

United States Courthouse

Southern District of New York

40 Foley Square New York, New York 10007

RE: Snitzer and Livani v. The Board of Trustees of the American
Federation of Musicians and FEmployers' Pension Fund, et al ., No.
1:17-cv-05361-VEC)

1, the undersigned member of the class do hereby respectiully request
that Your Honor reject the settlement in the above-referenced case
because it is not "fair, reasonable, and adequate.”

[ would like to make three specific objections:

|. The settlement is not reasonable as it lacks meaningful restraints on
the Plan Trustees and Plan Advisors going forward. The Trustees can -
still hire the same money managers, and continue to pursue the same
"exceedingly risky" investment policies. The Independent Neutral
Fiduciary has no formal legal power to force the Trustees to make more

prudent and conservative investments, while still remaining diversified.

2 The settlement is not adeguate given that the Plan has a long history
of mismanagement. If the job of the independent Neutral Fiduciary is
limited to only 4-5 years, it is unrealistic to expect that they can have
much of a positive impact. Therefore, a much longer periad is needed.
Additionally, the monitor must have the mandate to notify the Court of
any breach of fiduciary duty by the Trustees and/or their advisors.

3 The settlement is unfair because there need to be restrictions on the
Trustees use of Plan Assets (such as email communications) o
disparage the Class Members, and Class Represemtatives, Paul Livant
and Andrew Snitzer, and unwarrantedly characterize the settlement as a
victory for the trustees, as they have already done. Continued public
statements by the participants in this case should be tactual and non-
disparaging.
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Sincerely

Belinda Whitney %

20 Treadwell Avenue

New Milford, CT 06776

(917) 991-4054

belindawhitneypmsn.com

I have not objec ted to a class action settlement in the past 5 years.

1 do not plan to attend the Pairness Hearing.
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OBJECTION TO CLASS ACTRON SR LI VEE N T

ATTN. The Honorable valerie 1. Capront
United States District Count Judge

United States Courthous¢

Southern District of New York

40 Foley Square New York, New York 10007

RE: Snitzer and Livant v. The Board of Trusices of the American
Federation of Musicians and Employers' pension Fund, el al ., No.
1:17—0\/-05361“\][{(‘,}

I, the undersigned member of the class do hereby respectfully request

that Your Honor reject the settlement in the above-referenced case
because it is Ot tair, reasonable. and adequate.”

1 would like to make three specific objections:

1. The settlement s not reasonablc as it lacks meaningful restraints on
the Plan Trustees and Plan Advisors 00INng torward. The Trustees can
still hire the same money Mmanagers. and continue to purste the same
nexceedingly risky” vestment policies. The Independent Neutral
Fiduciary has no formal legal power 10 force the Trusiees 10 make more
prudent and conservative investments, while gtill remaining diversified.

9 The settlement is not adequate given that the Plan has a long history
of mismanagetment. {f the job of the Independent Neutral Fiductary is
limited to only 4-5 years, il 18 anrealistic to expect that they can have
much of a positive impact. Theretore, a much longer period is needed.
Additionally, the monitor must have the mandate 10 notify the Court of
any breach of fiduciary duty by the Trustees and/or their advisors.

3 The settlement i unfair because there need to be restrictions on the
Trustees use of plan Assets (such as email communications) 10
disparage the Class Members, and Class Representafives, Paul Livant
and Andrew Snitzer, and unwarrantedly characterize the settlement as @
yictory for the wrustees, as they have already done. Continued public
statements by the participants in this case should be factual and non-
disparaging.
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Sincerely,

o

George P. Flynn

179 Kent Cornwall Road
Kent, CT 06757

(917) 952-6073
opflynn@yahoo.cot

[ have not objected o @ clags action sctilement in ihe past 5 years.

I do not plan to attend the Fairness Hearing.
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OBJECTION TO CLASS ACTION SETTLEMENT

ATTN. The Hor_morable Valerie J. Caproni, U.S.D.C.J. United States District Court For The
Southern District of New York 40 Foley Square New York, New York 10007

RE- Snitzer and Livant v. The Board of Trustees of the American Federation of Musicians
and Employers' Pension Fund, et al., No. 1:17-cv-05361-VEC)

lam writing as a member/participant of the AMF Pension Fund. 1 initially wrote several times to
the Treasury Department to respectiuily ask them to reject the Fund’s application under MPRA
1o reduce benefits. Even if (and not sure) it is necessary 1o keep the Fund afloat, the manner in
which it is proposing to reduce benefits is patently unfair. | believe you are aware of ali the

objections that were filed.

This letter is about the settlement, noted above, that was reached in the case against the
Trustees. ! am writing as a layperson and don't have documents to submit. But | did read the
depositions that were recently made public and pertain to the case. These documents confirm
my suspicions raised after each meeting with the Trustees. Members were dismayed by the
dismal performance of our Fund compared to other Funds in the music/entertainment industry.
The Trustees were not forthcoming about their record. They were defensive, refused to
entertain suggestions/questions; and most revealing to me, not once did they apologize for
their performance. If it was incompetence, show some remorse. But | always suspected it was

more than that (bad enough) and the depositions by the attorneys for the Fund confirm, o me
anyway, that in'cor_npetence is only the tip of the iceberg. )

Therefore, 1 am asking you to reject the settlement. The renumeration to the Fund should be
much largert And most important - there must be far greater oversight, and an overhaul of the
method of appointing Trustees. The depositions made clear there was a severe lack of

expertise on the part of the Trustees.
.In my opinion there could be conflict of interest when you have employer trustees and
employee trustees administering the Fund. Hence all the questions in the depositions about
fidugiary responsibiiities. That issue is resolved.at the bargaining table. But what happens i it
crosses over and influences the discussions/decisions at The Fund? And those same
discussions are influenced by the lobbying in Congress, which has of late had an anti-pension
fund/defined benefit bias? Any settlement needs to include an objective assessment and long

terrn oversight by an !_ndependent Neutral Fiduciary.

Sincerely,

dv&&ﬂ /Q/ s ///  Your written signature* Printed name"()/ /V/&’c }dg Mg / /
Your address*_ 2110 [eacon St # 38, Broodline, MA 02946

Telephone number* 87 ~§% 6~ 444 p__ Your email*wm um leytumsley @ aols comn
*required _ . ‘ 7 e

'El/i have not objected to a class action settlement in the past 5
' Choose one of the following:
@/ i do pian 1o attend the Fairness Hearing (or/choose one)

B JUL 30
Q@ 1do not Plan to attend the Faimess Hearing . 2020
o ! | YALERIE CAPRD
1 U.S. DISTR ;E’#Pﬁj{f}f\gE

————S.D.NY
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Regional

!
Orchestra i
Players’ I
I
o

Association

A conference of the American Federalion of Musicians, AFL-CI

July 26, 2020

The Honorable Judge Valerie Caproni
United States District Court for the Southern District of New York
Thurgood Marshall United States Courthouse

40 Foley Square

New York, NY 10007

Dear Judge Caproni,

The Executive Board of the Regional Orchestra Players’ Association
(ROPA), a Player Conference of the American Federation of Musician of the
United States and Canada (AFM), stands with our colleagues of the
Governing Board of the International Conference of Symphony and Opera
Musicians (ICSOM) in their support of the settlement that was reached in
the case of Snitzer and Livant v. The Board of Trustees of the American
Federation of Musicians and Employers' Pension Fund, et al., No. 1:17-cv-
05361-VEC.

ROPA represents 91 regional orchestras, opera companies, and ballet
companies across the United States, and nearly 6,000 musicians. Many of
these organizations contribute to the AFM-EPF. In addition, many of our
ROPA orchestra musicians are employed by other employers who contribute
to the Plan. With approval of the settlement, we understand that a
substantial payment of $17 million will be made to the fund at a time when
our organizations and performing venues are suffering under the coronavirus
pandemic, and very little in the way of contributions are currently being
made.

Thank you for your attention.
With all due respect,

- . .

A il 57

hn Michael Smith, President, ROPA
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OBJECTION TO CLASS ACTION SETTLEMENT

ATTN. The Honorable Valerie J. Caproni, U.S.D.C.J. United States District Court For The
Southern District of New York 40 Foley Square New York, New York 10007

RE: Snitzer and Livant v. The Board of Trustees of the American Federation of Musicians
and Employers’ Pension Fund, et al., No. 1:17-cv-05361-VEC)

We, the undersigned members of the class do hereby respectfully request that Your Honor
reject the settlement in the above-referenced case because it is not "fair, reasonable,
and adequate.”

We would like to make three specific objections:

1. The settlement is not reasonable as it lacks meaningful restraints on the Plan Trustees
and Plan Advisors going forward. The Trustees can still hire the same money managers,
and continue to pursue the same "exceedingly risky" investment policies. The
Independent Neutral Fiduciary has no formai legal power to force the Trustees to make
more prudent and conservative investments, while still remaining diversified.

2. The settlement is not adequate given that the Plan has a iong history of mismanagement.
If the job of the Independent Neutral Fiduciary is fimited to only 4-5 years, it is unrealistic
to expect that they can have much of a positive impact. Therefore, a much longer period
is needed. Additionally, the monitor must have the mandate to notify the Court of any
breach of fiduciary duty by the Trustees and/or their advisors.

3. The settlement is unfair because there needs to be restrictions on the Trustees’ use of
Plan resources (e.g. email lists and on-line communications, etc.} to disparage the Class
Members, and Class Representatives, Paul Livant and Andrew Snitzer, and to
unwarrantedly characterize the setttement as a victory for the frustees, as they have
already done. Continued public statements should be factual and non-disparaging.

SincerWL
Your written signature* Printed name* Robbie Buchanan

Your address* 958 Lisgar Court, North Vancouver, BC, V7K 3E1, Canada
Telephone number* 604-765-9846 Your email” __robbiebuchanan@mac.com

*required

I have not objected to a class action settlement in the past 5 yeary .
Choose one of the following:
L} | do plan to attend the Fairness Hearing (or/choose one)

| do not Plan to attend the Fairness Hearing

JUL 29 2020

VALERIE CAPRO
U.S, DISTRIET Jups
L\&N-Y_ HoaE
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ATTN. The Honorable Valerie J. Caproni

United States Courthouse,

Southern District of New York

40 Foley Square

New York, New York 10007

RE: Snitzer and Livant v. The Board of Trustees of the Amnerican Federation
of Musiciaus and Employers’ Pension Fuud, et al,, No, 1:17-cv-05361-VEC)

As a member of the class in the above referenced case, I wish to object to the
Proposed Class Action Settlement before the Court, and respectfully ask the judge to reject
this settlement.

I make the following objections.

1. Having read through all the material posted on the Settlement web site, I have concluded that the
Defendants did fail to meet their Fiduciary Responsibilities to the Participants, Additionally, the record
indicates that the Defendants were deliberately misleading in their communications with the Participants,
repeatedly, over a long period of time. This Settlement Agreement does nothing to correct this. Trustees
remain free to continue the same risky and imprudent investment strategy and are not restrained from
continuing to mistead Participants.

2. The appointment of Andrew Irving to the position of Neutral Independent Fiduciary Trustee, is
insufficient, and unacceptably limited in both term and scope. Mr. Irving’s role is loosely designated as “4
or 57 years, and he is given no binding oversight authority. His appointment does nothing to repair the
structural damage done to our fund by the Defendants, and does nothing to ensure that the next generation
of retirees has any reason to believe their future with this fund is secure.

3. This Settlement allows the same Trustees who mismanaged our Fund to remain in plaee, with no
restraints placed on future actions, I believe that at a minimum, Trustees Raymond Hair and Christopher
Brockmeyer should be removed from their positions as Co-chairs of this Trustee Board.

4. Although this lawsuit is a Class Action, none of the over 50,000 other class members were reasonably
consulted. This Settlement agreement requires that “all Class Members would forever release the
Released Claims against the Released Parties”. I cannot agree to that for a settlement this lacking in
meaningful remedies.

I certify I have not objected to a class action setflement in the past 5 years
I do not Plan to attend the Fairness Hearing

@%7

Robert A. Hajacos

109 Cambridge Court
Goodlettsville, TN 37072
615-351-4804
Hajacos@comcast.net

Signed:




Case 1:17-cv-05361-VEC Document 186 Filed 07/30/20 Page 240 of 240

DECEIVER
CLASS ACTION OBJECTION o :
ATTN. The Honorable Valerie J. Caproni ) i
United States Courthouse, JUL 2792020 et
Southern District of New York VALERIE CAPRONI
40 Foley Square U.8. DISTRICT JUDGE
New York, New York 10007 SON.Y,

RE: Snitzer and Livant v. The Board of Trustees of the American Federation
of Musicians and Employers’ Pension Fund, et al., No. 1:17-cv-05361-VEC)

As a member of the class in the above referenced case, 1 wish to object to the
Proposed Class Action Settlement before the Court, and respectfully ask the judge to reject this
settlement.

Andrew lrving, as Neutral Independent Fiduciary Trustee, will have a temporary appointment with no
real power over decisions of the Board. We need a permanent position for an independent
professional fiduciary who has binding power over our Board of Trustees since our Trustees have
proven to be incompetent for this task.

| certify | have not objected to a class action settliement in the past 5 years.
| do not Plan to attend the Fairness Hearing.

Sincerely,

Loen Cgpwa

Sara Cyrus

10 Clyde Court
Bergenfield, NJ 07621
sarameoyrus@gmail.com

LOCAL FORMM , 7Taem, Yoo AFM, 369 AFM
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