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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

-------------------------------------------------------------x 

MAN ZHANG and CHUNMAN ZHANG, 

individually, and as Administrators of the 

Estate of ZHIQUAN ZHANG,  

Plaintiffs, 

-against- 

THE CITY OF NEW YORK, et al.,  

Defendants. 
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17-CV-5415 (JFK) (OTW) 

 

MEMORANDUM OPINION & ORDER  

     

      

 

-------------------------------------------------------------x 

ONA T. WANG, United States Magistrate Judge: 

Presently before the Court is Defeﾐdaﾐtsげ Motion for Reconsideration, (ECF 196), 

pursuant to Local Rule 6.3, of my August 20, 2019 Opinion and Order (ECF 190) granting in part 

aﾐd deﾐ┞iﾐg iﾐ paヴt Plaiﾐtiffsげ ﾏotioﾐ foヴ spoliatioﾐ saﾐItioﾐs. For the reasons set forth below, 

Defeﾐdaﾐtsげ motion is GRANTED and Plaintiffsげ motion is now DENIED in its entirety.  

I. Background 

The Court assumes familiarity with the facts of this case and the tortuous procedural 

histoヴ┞ leadiﾐg up to Plaiﾐtiffsげ ﾏotioﾐ foヴ spoliatioﾐ saﾐItioﾐs, ┘hiIh I deIided oﾐ August ヲヰ, 

2019. (ECF 190). That decision fouﾐd that Plaiﾐtiffsげ さPeヴsoﾐal Iﾐjuヴ┞ Claiﾏ Foヴﾏざ filed on April 

26, 2016 ふthe さApヴil Notice of Claiﾏざぶ, gave rise to a duty to preserve certain selected surveillance 

videos1 beyond the single ┗ideo pヴeseヴ┗ed of Mヴ. )haﾐgげs death oﾐ Apヴil ヱΒ, ヲヰヱヶ, and directed 

 
 
1 Specifically, iﾐ light of DOCC“げ Γヰ-day video surveillance retention policy, (see ECF 188-5), I found that at the time 

Plaintiffs submitted their April Notice of Claim, ┗ideo suヴ┗eillaﾐIe fヴoﾏ Mヴ. )haﾐgげs housiﾐg uﾐit should still have 
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Plaiﾐtiffs to suHﾏit a fee appliIatioﾐ foヴ さattoヴﾐe┞sげ fees aﾐd Iosts Plaiﾐtiffs iﾐIuヴヴed fヴoﾏ Ma┞ 

1, 2018 to [August 20, 2019] . . .  in litigating the issues of the video surveillance footage and the 

telephoﾐe ヴeIoヴdiﾐgs, iﾐIludiﾐg those Plaiﾐtiffs iﾐIuヴヴed iﾐ IoﾐﾐeItioﾐ ┘ith the iﾐstaﾐt ﾏotioﾐ.ざ 

(Id. at 23). Defendants then raised policy issues related to the duty to preserve and related to 

proportionality in the context of a motion for reconsideration, (see ECF 191), while Plaintiffs – 

equally unsatisfied with my ruling – filed Rule 72(a) objections before Judge Keenan, apparently 

asseヴtiﾐg that aﾐ a┘aヴd of attoヴﾐe┞sげ fees aﾐd Iosts ┘as aﾐ iﾐsuffiIieﾐt saﾐItioﾐ iﾐ this Iase. ふSee 

ECF 203).  

II. Discussion 

The Court held a conference on October 29, 2019, to explore more thoroughly the basis 

foヴ Defeﾐdaﾐtsげ ﾏotioﾐ foヴ ヴeIoﾐsideヴatioﾐ. (ECF 228). At that conference, I narrowed the issue 

oﾐ ヴeIoﾐsideヴatioﾐ to さho┘ paヴtiIulaヴ laﾐguage iﾐ this paヴtiIulaヴ ﾐotiIe of claim [the April Notice 

of Claim] may or may not have given rise to a duty to preserve video other than [from] the date 

of his [Mヴ. )haﾐgげs] death.ざ (Id. at 10).2 In addition to considering the argument and discussion 

on October 29, I have also considered the paヴtiesげ suHﾏissioﾐs at ECF ヱΓヶ, ヱΓΑ, ヲンヰ, aﾐd ヲンヱ.  

  

 
 

existed on 3 of 7 specific dates later proffered by Plaintiffs as dates that Mr. Zhang had sought medical attention 

for chest pain during the night.  
2 At the conference, I ruled oヴall┞ that さthe filiﾐg of a [statutoヴ┞] ﾐotiIe of Ilaiﾏ does ﾐot ヴeケuiヴe the Cit┞ to 
preserve all surveillance videos for the whole 90-da┞ [ヴeteﾐtioﾐ] peヴiod.ざ (ECF 228 at 13). The finding centered 

upon whether the April Notice of Claim gave rise to a duty to preserve surveillance video from all 2000-plus 

surveillance cameras at Rikers Island. (ECF 203). Plaintiffs indicated their intention to file an objection pursuant to 

Rule 72(a) during the conference, and indeed subsequently appealed my finding to Judge Keenan. (See ECF 221; 

ECF 203). They have also filed objections/appealed my August Order granting sanctions, on the ground that they 

should have been entitled to an adverse inference for the loss of ESI. 
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A. Applicable Legal Standard 

Rule 60(b) provides in pertinent part:  

Oﾐ ﾏotioﾐ aﾐd upoﾐ suIh teヴﾏs as aヴe just, the Iouヴt ﾏa┞ ヴelie┗e a paヴt┞ oヴ a paヴt┞げs legal 
representative from a final judgment, order, or proceeding for the following reasons: (1) 

mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered evidence 

which by due diligence could not have been discovered in time to move for a new trial 

under Rule 59(b); (3) fraud (whether previously called intrinsic or extrinsic), 

misrepresentation, or misconduct by an opposing party; (4) the judgment is void; (5) the 

judgment has been satisfied, released, or discharged . . . or (6) any other reason that 

justifies relief. 

Fed. R. Civ. P. 60(b).  

さ‘ule ヶヰふHぶ pヴo┗ides けe┝tヴaoヴdiﾐaヴ┞ judiIial ヴeliefげ aﾐd Iaﾐ He gヴaﾐted けoﾐl┞ upoﾐ a 

showing of exceptional circumstaﾐIes.げざ Kubicek v. Westchester Cty., No. 8-CV-372(ER), 2014 WL 

4898479, at *1 (S.D.N.Y. Sept. 30, 2014) (quoting Nemaizer v. Baker, 793 F.2d 58, 61 (2d Cir. 

ヱΓΒヶぶぶ. This ﾐeIessaヴil┞ ﾏeaﾐs that the staﾐdaヴd foヴ ヴeIoﾐsideヴatioﾐ さis stヴiIt, aﾐd 

reconsideration will generally be denied unless the moving party can point to controlling 

decisions or data that the court overlooked—matters, in other words, that might reasonably be 

e┝peIted to alteヴ the IoﾐIlusioﾐ ヴeaIhed H┞ the Iouヴt.ざ Shrader v. CSX Transp., Inc., 70 F.3d 255, 

ヲヵΑ ふヲd Ciヴ. ヱΓΓヵぶ. A ﾏotioﾐ foヴ ヴeIoﾐsideヴatioﾐ is さﾐeitheヴ aﾐ oIIasioﾐ foヴ ヴepeatiﾐg old 

arguments previously rejected nor an opportunity for making new arguments that could have 

Heeﾐ pヴe┗iousl┞ ad┗aﾐIed.ざ AssoIiated Press v. U.S. Dep’t of Def., 395 F. Supp. 2d 17, 19 (S.D.N.Y. 

ヲヰヰヵぶ. Noヴ is a ﾏotioﾐ foヴ ヴeIoﾐsideヴatioﾐ a tiﾏe to さad┗aﾐIe ﾐe┘ faIts, issues oヴ aヴguﾏeﾐts ﾐot 

pヴe┗iousl┞ pヴeseﾐted to the Couヴt.ざ PolsHy v. St. Martin’s Press, InI., 97-CV-960 (MBM), 2000 WL 

98057, at *1 (S.D.N.Y. Jan. 18, 2000) (internal quotation marks omitted). 
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The deIisioﾐ ┘hetheヴ to gヴaﾐt oヴ deﾐ┞ a ﾏotioﾐ foヴ ヴeIoﾐsideヴatioﾐ is さ┘ithiﾐ けthe souﾐd 

disIヴetioﾐ of the distヴiIt Iouヴt.げざ Premium Sports Inc. v. Connell, 10-CV-3753(KBF), 2012 WL 

2878085, at *1 (S.D.N.Y. July 11, 2012) (quoting Aczel v. Labonia, 584 F.3d 52, 61 (2d Cir. 2009)). 

Moヴeo┗eヴ, さ[t]he ﾏo┗iﾐg paヴt┞ Heaヴs the Huヴdeﾐ of pヴoof.ざ Freedom, N.Y., Inc. v. United States, 

438 F. Supp. 2d 457, 462 (S.D.N.Y. 2006). 

Here, based on the nearly three-year history of discovery in this matter (that began with 

my predecessor to the bench) the Court finds reconsideration appropriate under Fed. R. Civ. P. 

60(b)(6). While it is regrettable that Defendants cited to the incorrect notice of claim, and did not 

make a proportionality argument3 or defend their timely-instituted investigation during the 

briefing of Plaiﾐtiffsげ spoliatioﾐ ﾏotioﾐ, Defendants raised significant policy and proportionality 

considerations4 (albeit vaguely, and for the first time) in their letter on August 30, 2019, (ECF 

191), that warrant reconsideration and, perhaps, clarification. The Court further finds that 

imposing monetary sanctions on Defendants for this sanctions motion would be unjust, because 

 
 
3 Iﾐdeed, I ┘as at least as IoﾐIeヴﾐed, Hased oﾐ the Defeﾐdaﾐtsげ aヴguﾏeﾐts, that the Opinion and Order could be 

construed to mean that no duty to preserve ESI arose unless and until the City received a formal notice of claim. 

(See ECF 190 at n. 6) ふさNothing in this section is intended to preclude a finding that a duty to preserve documents 

related to a deliberate indifference claim cannot attach until after a plaintiff suffers serious medical consequences. 

Indeed, wheﾐ aﾐ iﾐﾏate dies iﾐ Iustody, this Couヴt ケuestioﾐs whetheヴ the date of suIh iﾐﾏate’s death should He 
a presumptive start date for a general duty to preserve, and whether a timely-instituted investigation would 

have resulted in the preservation of the audio and video tapes sought here . . .ざぶ ふeﾏphases addedぶ.  
4 At the OItoHeヴ ヲΓ, ヲヰヱΓ IoﾐfeヴeﾐIe, Defeﾐdaﾐts stated, さ┞ouヴ Hoﾐoヴげs deIisioﾐ could be construed by future 

litigaﾐts to hold that a ﾐotiIe of Ilaiﾏ ﾏa┞ put a Iit┞ ageﾐI┞ oﾐ ﾐotiIe to pヴeseヴ┗e all suヴ┗eillaﾐIe ┗ideo.ざ (ECF 228 

at 8). Given the number of personal injury claims and number of video cameras at Rikers Island alone, Defendants 

argued against such a broad duty to preserve. The Court did not hold that a notice of claim in all instances triggers 

a duty to preserve all surveillance video.  
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it would have the effect of suHsidiziﾐg aﾐd thus ヴe┘aヴdiﾐg Plaiﾐtiffsげ Iouﾐsel foヴ his uﾐヴeasoﾐaHle 

discovery tactics. Discovery is a tool, not a weapon.  

B. Prior Briefing 

In the prior briefing, Defendants took the position that Plaiﾐtiffげs notice of claim created 

さﾐo oHligatioﾐ to pヴeserve and keep any video surveillance apart from the surveillance depicting 

Mヴ. )haﾐgげs death.ざ ふECF ヱΒΑ at 11.) Unfortunately, Defendants cited to no case law in support 

of their proposition, and mis-cited and relied on a later-filed notice of claim (the さJul┞ Notice of 

Claiﾏざぶ – dated July 15, 2016 – that contained only general language. 5 Specifically, in light of the 

Cit┞げs Γヰ-day retention policy at Rikers Island, the only notice of claim that was served in time to 

possibly result in preservation of ESI was the April Notice of Claim. (ECF 184-1). But Defendants 

quoted and relied only on the July Notice of Claim, (ECF 184-3), which contained no language that 

would have suggested the need for, or existence of, any relevant video surveillance to be 

pヴeseヴ┗ed. Plaiﾐtiffs ﾐoted Defeﾐdaﾐtsげ eヴヴoﾐeous Iitatioﾐ in their reply, but Defendants 

apparently did not notice their material error in their opposition and did not seek to file a sur-

reply.  

 
 
5 Specifically, Defendants asserted – ┘hile ヴel┞iﾐg oﾐ ケuoted laﾐguage fouﾐd ﾐo┘heヴe iﾐ Plaiﾐtiffげs ﾐotiIe of Ilaiﾏ 
– さNothiﾐg iﾐ the Peヴsoﾐal Iﾐjuヴ┞ Claiﾏ Foヴﾏ puts the Cit┞ of Ne┘ Yoヴk oﾐ ﾐotiIe to put a litigatioﾐ hold oﾐ a ┞eaヴげs 
worth of video surveillance, as it makes no mention of any complaints or treatment during the period between 

Apヴil ヲヰヱヵ aﾐd Apヴil ヱΑ, ヲヰヱヶ.ざ (ECF 187 ¶ 17). The April Notice of Claim explicitly states, however, that the claim 

aヴises fヴoﾏ さ[┘]ヴoﾐgful death caused by the officials . . . for failing to save [Mr. Zhang] when [he] reported his 

serious health conditions to the officials . . . to request the medical attentions and treatments [sic] for almost a 

┞eaヴ, paヴtiIulaヴl┞ iﾐ the last fouヴ ﾏoﾐths.ざ 
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Nowhere in the briefing or supporting documentation (or indeed, in any of the several 

discovery conferences since 2018 where the Court addressed the existence or preservation of 

ESI) did Defendants make any argument about proportionality or about the reasonableness of 

their investigation; instead, they focused their arguments on whether the language in the July 

Notice of Claim (which they mistakenly treated as the language in the April Notice of Claim) 

provided sufficient notice that any video surveillance footage other than that of Mヴ. )haﾐgげs 

death would be relevant. Unfortunately, Defendants also did not detail their independent 

investigation and preservation efforts, which were undertaken without reference to the April 

Notice of Claim, until after they sought reconsideration. (See, e.g. ECF 228 at 11-12.)  

C. Defeﾐdaﾐts’ ReIoﾐsideヴatioﾐ Reケuest 

Defeﾐdaﾐts sought IlaヴifiIatioﾐ of the Couヴtげs August ヲヰヱΓ Opiﾐion, expressing concern 

that its findings could lead to an indefinite retention of all ESI due to the number of claims filed 

against the City of New York and the DOC. (ECF 196). Plaintiffs also have not helped their cause, 

persisting in their argument that the April Notice of Claim さga┗e ヴise to a dut┞ to pヴeseヴ┗e . . . all 

of the surveillance video for 90 days,ざ e┗eﾐ though that ┘as e┝pliIitl┞ ﾐot the Couヴtげs holdiﾐg. 

(See ECF 228 at 20).  

Notwithstanding the colloquy on October 19, and my specific instruction to brief 

さ┘hetheヴ theヴeげs a dut┞ to pヴeseヴ┗e particular or specific surveillance videos based on the 

laﾐguage thatげs iﾐ the ﾐotiIe of Ilaiﾏ,ざ (ECF 228 at 17) (emphases added), Plaintiffs argued only 

that Defendants had failed to meet the traditional reconsideration standard of introducing new 

facts or law and – circularly – that the ﾐotiIe of Ilaiﾏ ヴeケuiヴed さall ヴele┗aﾐt e┗ideﾐIeざ ┘ithout 
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addressing whether any other surveillance video was indeed relevant, and whether the language 

in the April Notice of Claim gave rise to a duty to preserve any surveillance video beyond that of 

Mヴ. )haﾐgげs death.   

D. The Duty to Preserve 

When making a sanctions motion grounded in spoliation of evidence, the burden is on 

the party seeking the sanction to demonstヴate that the spoliatiﾐg paヴt┞ さhad aﾐ oHligatioﾐ to 

pヴeseヴ┗e [the e┗ideﾐIe] at the tiﾏe it ┘as destヴo┞ed.ざ Byrnie v. Town of Cromwell, Bd. Of Educ., 

243 F.3d 93, 107 (2d Cir. 2001); see Fed. R. Civ. P. 37(e) (requiring a showing that the lost ESI 

さshould ha┗e Heeﾐ pヴeseヴ┗ed iﾐ the aﾐtiIipatioﾐ oヴ IoﾐduIt of litigatioﾐざ aﾐd ┘as さlost HeIause 

a party failed to take reasonable steps to preserve it.ざぶ. ‘ule ンΑふeぶ peヴﾏits saﾐItioﾐs foヴ failuヴe 

to pヴeseヴ┗e E“I さthat should ha┗e Heeﾐ pヴeseヴ┗ed iﾐ the aﾐtiIipatioﾐ oヴ IoﾐduIt of litigatioﾐ [that] 

is lost HeIause a paヴt┞ failed to take ヴeasoﾐaHle steps to pヴeseヴ┗e it.ざ Fed. ‘. Ci┗. P. ンΑふeぶ. さIﾐ 

determining the reasonableness of the preservation steps taken, courts may consider, among 

other things, the proportionality of preservation efforts.ざ The Sedona Conference Commentary 

on Proportionality in Electronic Discovery, 18 Sedona Conf. J. 141, 148 (2017).  

The ヴeasoﾐaHleﾐess of a paヴt┞げs pヴeseヴ┗atioﾐ efforts should be assessed at the time the 

information was destroyed. See Zubulake v. UBS Warburg LLC, 220 F.R.D. 212, 220 (S.D.N.Y. 2003) 

ふさA paヴt┞ seekiﾐg aﾐ ad┗eヴse iﾐfeヴeﾐIe iﾐstヴuItioﾐ ふoヴ otheヴ saﾐItioﾐsぶ Hased oﾐ the spoliatioﾐ of 

evidence must establish . . . that the party having control over the evidence had an obligation to 

pヴeseヴ┗e it at the tiﾏe it ┘as destヴo┞ed.ざぶ.  Here, Plaintiffs sent their notice of claim on or about 

April 26, 2016, and the preservation letters sent in May and August 2016 reference only videos 
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さiﾐ┗ol┗iﾐg the death of the deIedeﾐt.ざ6 (See ECF 184-5, 184-6). Thus, the narrow question on 

reconsideration is whether the April Notice of Claim and the specific language contained therein 

required preservation of any other ESI beyond the preserved and produced surveillance video of 

Mヴ. )haﾐgげs IaヴdiaI aヴヴest on the day of his death. See TIhatat v. O’Hara, 249 F.Supp.3d 701, 707-

708 (S.D.N.Y. 2017) (discussing timing and scope of duty to preserve evidence; collecting cases). 

さA paヴt┞ is obligated to preserve evidence when it けhas notice that the evidence is relevant to 

litigation . . . [or] should have known that the evidence may be relevant to future litigation.げざ 

Arista Rec. LLC v. Usenet.com, Inc., 608 F. Supp.2d 409, 430 (S.D.N.Y.2009) (quoting Kronisch v. 

United States, 150 F.3d 112, 126 (2d Cir.1998)) (citations omitted).  

Here, the April Notice of Claim makes no mention of ESI, videos or any particular type of 

evidence. The pertinent text in the April Notice of Claim reads:  

Manner in which claim arose: Wrongful death caused by the officials of the New York 

City Department of Correction for failing to save Mr. . . . Zhang when [he] . . . reported 

his serious health conditions to the officials of the New York City Department of 

Correction to request the medical attentions [sic] and treatments for almost a year, 

particularly in the last four months. The medical doctors of the New York City 

Depaヴtﾏeﾐt of CoヴヴeItioﾐ failed to diagﾐose Mヴ. . . . )haﾐgげs IaヴdiaI disease oヴ 
cardiopathy. When Mr. . . . Zhang reported his serious health conditions and chest pain 

to the officials . . . and medical doctors of the New York City Department of Correction, 

Mr. . . . Zhang died of a heart attack on April 18, 2016.  

The items of damage or injuries claimed are: Due to the wrongful death and medical 

malpractice caused by the New York City Department of Correction to the decedent . . . , 

the estate . . . is seeking compensatory damages . . .  

 
 
6 The letter dated May 27, 2016 submitted by Plaintiff does not have any marking indicating it was received by 

Defendant, whereas the letter dated August 25, 2016 is staﾏped さヴeIei┗edざ on the same date. (See ECF 184-5, 

184-6). 
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(ECF 230-1 at 3). 

Although Defendants did not discuss their preservation and retention efforts in their 

oppositioﾐ to Plaiﾐtiffsげ spoliatioﾐ ﾏotioﾐ, theiヴ pヴoffeヴ at the IoﾐfeヴeﾐIe iﾐ the suppleﾏeﾐtal 

briefing indicates that their search and preservation efforts, begun before receipt of the April 

Notice of Claim, were timely and reasonable. (ECF 228, 230). Even before Plaintiffs served the 

April Notice of Claim, Defendants iﾐ┗estigated Mヴ. )haﾐgげs death as a poteﾐtial ﾏediIal 

malpractice claim, preserving さall ヴele┗aﾐt e┗ideﾐIe ﾐeIessaヴ┞ foヴ disIovery in this litigation, 

including but not limited to, medical records, prescription medication records, medical imaging 

aﾐd laHoヴatoヴ┞ studies, the deIedeﾐtげs iﾐﾏate file, aﾐd staff sIhedules.ざ ふECF 230 at 4).  

Additionally, as this Court has learned through motion-by-hindsight, it is not clear 

┘hetheヴ Defeﾐdaﾐts Iould ha┗e pヴeseヴ┗ed aﾐ┞ ヴele┗aﾐt ┗ideo otheヴ thaﾐ the ┗ideo of Mヴ. )haﾐgげs 

final, fatal heart attack. The language in the April Notice of Claim, which was the only notice that 

referenced a time fヴaﾏe He┞oﾐd Mヴ. )haﾐgげs date of death, asserts only that Mr. Zhang sought 

ﾏediIal atteﾐtioﾐ foヴ his heaヴt Ioﾐditioﾐ さfoヴ alﾏost a ┞eaヴ, paヴtiIulaヴl┞ iﾐ the last fouヴ ﾏoﾐths.ざ 

(ECF 230-1).  Rikers has more than 2,100 video cameras recording 24/7 throughout the facility 

(but notably, not in any medical clinics). (ECF 197-1). Segregating any video where Mr. Zhang 

appeared ┘ould ha┗e ヴeケuiヴed deteヴﾏiﾐiﾐg Mヴ. )haﾐgげs Hed loIatioﾐ thヴoughout the eﾐtiヴe 

previous 90 days, which this Court has already determined was not required. (ECF 190). Indeed, 

even preserving and exporting video before review would have taken a significant amount of 

time. (See ECF 197-1 ¶ 9) (exporting video from nine cameras in area where Mr. Zhang slept 

would take 15 hours alone). Moreover, there was no indication in the April Notice of Claim of the 
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particular dates, locations or interactions that ┘ould ha┗e Heeﾐ Ioﾐsideヴed さヴele┗aﾐtざ to 

Plaiﾐtiffげs claim.7 

Review of preserved video would also have taken an impossibly long time. Even if there 

had been an immediate preservation of 2,160 hours of video (24 hours x 90 days) from each of 

more than 2,100 cameras for the Γヰ da┞s Hefoヴe Mヴ. )haﾐgげs death, the preserved video from 

each working camera would have to be reviewed. It is unclear how any team of reviewers could 

be expected to review 4.5 million hours (2160 hours per camera x 2100 cameras) of video in our 

lifetimes, or what any reviewer should or would have flagged in a surveillance video as evidence 

of deliberate indifference. It stヴaiﾐs Iヴedulit┞ to e┝peIt that Plaiﾐtiffsげ Iouﾐsel Iould ha┗e 

reviewed (or could have credibly intended to review) even 2,160 hours of video from one 

camera,8 let alone all 4.5 million hours to which he claims he was entitled. Plaiﾐtiffsげ Iouﾐsel 

himself previously complained that reviewing four or five spreadsheets listing approximately 50 

iﾐﾏates eaIh, to fiﾐd iﾐﾏate ┘itﾐesses, ┘as a さhuge aﾏouﾐt [of] ┘oヴk if ┘e ha┗e to depose 

about at least about 15, 20 inmates[.]ざ (Tr. of July 12, 2018 at 14). 

 
 
7 Although neither side has done the math, if it takes 15 hours to preserve and export 90 days of video from 9 

cameras, it would take, on average, 1.67 hours to preserve and export 90 days of video from one camera. 

Multiplied by 2,100 cameras, it would take approximately 3,500 hours to preserve and export the video from all 

cameras, or more than 437 8-hour workdays.  
8 Plaintiffsげ complaint lists several dates when Mr. Zhang sought medical treatment, and those dates most likely 

were derived from a review of medical records. Even assuming that Plaintiffs and Defendants had access to all of 

those dates as of the date of Mヴ. )haﾐgげs death, and assuming that those particular dates are the sole relevant 

ones (an assumption ┘hiIh is ﾐo┘ disputed H┞ Plaiﾐtiffsげ Iouﾐselぶ, that still ┘ould ha┗e ヴesulted in at least 648 

houヴs of ┗ideo foヴ Plaiﾐtiffsげ Iouﾐsel to ヴe┗ie┘: Γ Iaﾏeヴas, (see ECF 197-1), sleeping areas (including 9 and 12 

cameras in two areas where Mr. Zhang slept) for the three dates, (see ECF 190 at 18), multiplied by 24 hours from 

each camera.  
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Judge “Iheiﾐdliﾐ has Iautioﾐed that さthe party seeking relief has some obligation to make 

a sho┘iﾐg of ヴele┗aﾐIe aﾐd e┗eﾐtuall┞ pヴejudiIe, lest litigatioﾐ HeIoﾏe a さgotIhaざ gaﾏe ヴatheヴ 

than a full and fair opportunity to air the merits of a dispute.ざ Pension Comm. of Univ. of Montreal 

Pension Plan v. Banc of Am. Sec., 685 F. Supp. 2d 456, 468 (S.D.N.Y. 2010), abrogated by Chin v. 

Port Auth. Of New York & New Jersey, 685 F.3d 135 (2d Cir. 2012). Here, Defendants attached the 

incorrect notice of claiﾏ to theiヴ oppositioﾐ Hヴief to Plaiﾐtiffsげ spoliatioﾐ ﾏotioﾐ, aﾐd thus ﾏissed 

the more nuanced arguments that they could have made. Moreover, they did not describe their 

document preservation efforts with sufficient specificity for the Court to assess the 

reasonableness of their actions at the time they undertook them. In short, Defendants failed to 

defend what turned out to be a defensible document search and preservation process.  

Plaiﾐtiffsげ Iouﾐsel took ad┗aﾐtage of Defeﾐdaﾐtsげ inattention, turning the sanctions 

ﾏotioﾐ iﾐto the ┗eヴ┞ gaﾏe of さgotIhaざ that this Couヴt has Heeﾐ tヴ┞iﾐg to a┗oid.9 While 

Defeﾐdaﾐtsげ shoヴtIoﾏiﾐgs iﾐ the iﾐitial spoliatioﾐ Hヴiefiﾐg ┘eヴe ヴegヴettaHle, a┘aヴdiﾐg ﾏoﾐetaヴ┞ 

sanctions in these circumstances would be tantamount to funding and rewarding tactics by 

Plaiﾐtiffsげ Iouﾐsel that ha┗e uﾐﾐeIessaヴil┞ pヴoloﾐged disIo┗eヴ┞ ┘hile doiﾐg ﾐothiﾐg to advance 

the merits of this dispute. Plaiﾐtiffsげ aヴguﾏeﾐts ha┗e Ioﾐtiﾐuall┞ ﾏoヴphed so that Defeﾐdaﾐts 

 
 
9 Although ﾐot dispositi┗e of the issues heヴe, theヴe e┝ists soﾏe e┗ideﾐIe that Plaiﾐtiffsげ Iouﾐsel ﾏa┞ ﾐot ha┗e 
pressed the preservation and review of ESI (and in particular, the telephone and video recordings at issue in the 

sanctions motion) until it became evident that Defendants had not preserved them. Specifically, Defendants point 

to preservation letters sent by Plaintiffs ﾏoﾐths afteヴ Mヴ. )haﾐgげs death that ヴeケuested oﾐl┞ the ┗ideo さiﾐ┗ol┗iﾐgざ 

Mヴ. )haﾐgげs death. (ECF 187 at 11; ECF 184-5; ECF 184-6). The July Notice of Claim is also more general than the 

April Notice of Claim, explicitly stating that Plaintiffs intended to bring a medical malpractice claim, without 

referencing any particular time frame, or mentioning any deliberate indifference claim.  
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and the Court have been forced to review numerous prior rulings. For example, this Court limited 

the scope of video surveillance to particular dates and times listed in the complaint, (ECF 110),  

and considered the spoliation motion to be addressed to those particular dates. Although 

Plaiﾐtiffs oHjeIted to the Couヴtげs deIisioﾐ on their spoliation motion on several grounds, (see ECF 

193), it was not until the conference on October 29, ヲヰヱΓ, disIussiﾐg Defeﾐdaﾐtsげ ﾏotioﾐ foヴ 

reconsideration, that Plaintiffs asserted that all 4.5 million hours of video surveillance in the 90 

da┞s pヴeIediﾐg Mヴ. )haﾐgげs death should ha┗e Heeﾐ pヴeseヴ┗ed, speculating that Defendants 

could have done so at little cost. (See ECF 228 at 20-22).10 

III. Conclusion 

It would be manifestly unjust to require Defendants to reimburse Plaiﾐtiffsげ Iouﾐsel foヴ 

causing years of litigation over video and audio recordings that were destroyed in the normal 

course, where Plaintiffs failed to give sufficient and reasonable notice to Defendants at any time 

before the ESI was destroyed.11 Accordingly, the Court finds that, on the facts and tortured 

 
 
10 In relevant part:  

 

MR. YAN: . . . And the ESI could be preserved by a lot of technologists. . . . theヴeげs a lot of ﾐe┘ teIhﾐolog┞. They can 

put it in the cloud. They can put it somewhere. We have nothing from the City, from defense counsel, saying that 

theヴeげs ﾐo ﾐe┘ teIhﾐolog┞ foヴ these people to pヴeseヴ┗e these …  
. . .  

M‘. “HMULEWIT): Iげﾏ flaHHeヴgasted. Your Honor asked Mr. Yan, point blank, if his position was that the notice of 

Ilaiﾏ, filed iﾐ Apヴil ヲヰヱヶ, Iヴeated a dut┞ of pヴeseヴ┗atioﾐ foヴ all ┗ideo suヴ┗eillaﾐIe. Aﾐd Mヴ. Yaﾐげs aﾐs┘eヴ toda┞ is 
┞es. Aﾐd I Iaﾐげt thiﾐk of a polite ┘a┞ to sa┞ it otheヴ thaﾐ thatげs so disiﾐgeﾐuous . . . Itげs iﾐIoﾏpヴeheﾐsiHle to ﾏe aﾐd 
itげs offeﾐsi┗e that ﾐo┘, thヴee ┞eaヴs lateヴ, Mヴ. Yaﾐ, iﾐ opeﾐ Iouヴt, ha┗iﾐg ┘ヴitteﾐ this . . . pヴeseヴ┗atioﾐ letteヴ [that 
sought oﾐl┞ ┗ideo of Mヴ. )haﾐgげs death] Iaﾐ sit heヴe aﾐd sa┞ that his expectation was that the notice of claim 

Iヴeated a pヴeseヴ┗atioﾐ [oHligatioﾐ] foヴ all suヴ┗eillaﾐIe. Iげﾏ hoﾐestl┞ – Iげﾏ iﾐ disHelief. 
11 This Court finds that, in light of the facts and procedural history here, the language in the April Notice of Claim, 

さpaヴtiIulaヴl┞ iﾐ the last fouヴ ﾏoﾐths,ざ ┘as iﾐsuffiIieﾐt to pヴo┗ide ﾐotiIe that additioﾐal E“I should ha┗e Heeﾐ 
ヴe┗ie┘ed aﾐd pヴeseヴ┗ed. Otheヴ┘ise, shヴe┘d Plaiﾐtiffげs Iouﾐsel would insert such language in every notice of claim. 
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procedural history in this case, reconsideration is GRANTED and Plaintiffsげ spoliation motion is 

now DENIED in its entirety. Parties are to bear their own costs for this mess. 

 

SO ORDERED. 

 

      s/  Ona T. Wang  

Dated: August 17, 2020 

New York, New York 

 Ona T. Wang 

United States Magistrate Judge 
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