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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RENXIONG HUANG,
Plaintiff,

- against OPINION AND ORDER

MINGHUIL.ORG, ZHENGJAN.ORG, EASTERN US 17 Civ. 5582 (ER)
BUDDHAS STUDY FALUN DAFA ASSOCIATION,
RONG YI, YI CAl, HAO YE, US SOUTHWESTERN
FALUN DAFA ASSOCIATION, YOUFU LI, MID-
USA FALUN DAFA ASSOQATION, SEN YANG,
YUN SONG, SIWEI MENGFENG YUAN,

Defendants.

Ramos, D.J.:

Renxiong Huang, proceedipgo se brings this action against Falun Gémgganizations
Minghui.org, Zhengjian.ordg Eastern US Buddhas Study Falun Dafa Associatiéh,
Southwestern Falun Dafa Association, Mid USA Falun Dafa Association, and eigd iradli
Falun Gong practitioners who are closely affiliabtath the religionand itsmedia outlets
(collectively, “Defendants”) Second Amended ComplaiiSAC”) 1.3, Doc. 43.

Huang allegeslefamation and invasion of privac$eed. at2. Pending befor¢he
Court is Defendants’ motion to dismiss Huang’'s Second Amended Con{plzefs.” Mot.

Dismiss SAC”) Doc. 55.For the reasus discussed below, Defendantsdtion is GRANTED.

! Falun Gong isreligiousspiritual practice thataccording to Huandhe Chinese Communist Paras
been trying to eradicatdRenxiong Huang v. Minghui.ord7 Civ 5582 (ER), 2018 WL 3579103, at *1
(S.D.N.Y. July 25, 2018) Huang I).

2 Minghui.org is a website dedicated to reporting on the Falun Gong community worldwidag |at
*1. The primary source of news that get disseminatetinghui.org ardirst-hand reports from China.
SeeSAC, Ex. AA8 Doc. 43 Zhengjian.orgs a similar website that disseminates Falun Getated
news to the religion’s practitioner§eeld., 1 3.1, Doc. 43.
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BACKGROUND?

Huang filed the instant action on July 21, 2085£eCompl., Doc. 1. On November 13,
2017, Huang filed an Amended ComplaffAmend. Compl.”) invoking federal-question
jurisdiction under 28 U.S.C. 8§ 1331 aaltbging(1) discrimination under the Civil Rights Act of
1964 (2) violations ofthe First Amendment; (3laims under 28 U.S.C. § 4101; @pfamation
pursuant to N.Y. C.P.L.R. 8§ 215(3) and the Restatement (Second) of ToresxdAPompl. 19 |,
2.3, Doc. 24.He sought in excess 8fL..4 billion in damagesld. at 8. On January 12, 2018,
Defendants moved to dismiss the Amended Complairfailure to state a claim pursuant to
FederaRule of Civil Procedure 12(b)(6) (‘&¥s.” Mot. Dismis¥). Doc. 27. Thereafter, on July
25, 2018, this Court granted Defendants’ motmdismisswithout prejudice and permitted
Huang to replead his claims in a 8end Amended Complaint (“SAC”)SeeHuang lat *6.

On September 17, 2018, Huang filedSaC alleging (1) defamation pursuaNty.
C.P.L.R. 8§ 215(3); and (2) invasion of privacy pursuant to N.Y. Civil Rights Law § 50 and 51.
SeeSAC 11 2.1, 2.3, Doc. 43. Huang seeks $iilkon in damages Seeld. { 2.3. These
claims are based on two articles that appeared in two websites that are closéhyeahsioh the
Falun Gong organizationThe first article appearezh Minghui.org in 2003t lists Huang's
personal information including his name, name on the passport, birth date, passport number,
refugee ID, and home address, and it provides a photo ofgd&eed., Ex. AA2a and AA2c.

In its entirety, the article states:

In May 2003, Huang Renxiong came to Thailand from Mainland China and

presented himself as a Dgfeactitioner in order to deceive local practitioners. In

both Thailand and China, some practitioners who didn’t deeply understand the Fa

were deceived. His behavior has severely disturbed practitioners’ cultivation
practice. We hope those practitionetso were deluded by him will become clear

3 The following facts, accepted as true for purposes of the instant maréobased on the allegations in
Huang'sSAC as well as the facts iHuang lat *1-6.
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minded as soon as possible, treat the Fa as teacher, eliminate attachifaemts to
personal interest and sentimentality, and become righteous practitioneagjairce

Id. Thesecond article appeared on Zhengjian.org in 2016. Based on the Egigation
provided in the SACthe 2016atrticleis written from the perspective of amdividual who
traveledto Japan from China, presumably because of persecution based onpaigibigration

in Falun Gong.ld., Ex. AA5. The translation does not provide additional information on the
identity of the authorThe author claimghatduring the process of trying to procure a visa to the
United States, the author “realized” thia¢ husband of his/her good friend thespecial agent
from the Chinese Communist Party, as published by [M]inghui.org ten yearsldgd.he

author further states that “[m]y long time good friend actually turned out tdabe= gractitioner
but a real special agentltl. Neither the name nor a photograph of the “special agent” is
provided in the article.

OnFebruary 11, 2019, Defendants moved to dismiss the SAC pursuant to Federal Rule of
Civil Procedure 12(b)(6). Defs.” Mot. Dismiss SAC, Doc. 55. On March 11, 2019, in response
to Defendants’ motion to dismiss the SA€jang sent a letter titled “Important View Point”
(“Opposition”). Doc. 59 However Huang did not address any of Defendants’ arguments in his
Opposition. Id.

In the memorandum in supporttbieir motion to dismiss the SACDefs.” Memo”),
Defendantglaim that (1) Huang'sdefamation clainfails because it is time barred aisdin any
event, noractionable; (2) his clairfor invasion of privacy regarding the 2003 artidés
because it is time barrg(B) his claim for invasion of privacy regarding the 2016 article fails
because he has not demonstrated that the posting is for advertising or commseraiddich is
required for showing a cause of action under New York &l (4) Huang violated the Federal

Rule of Civil Procedure 8(d)y improper graip pleading.SeeDefs.” Memoat 2, Doc. 57.



. LEGAL STANDARD

A. Motion to Dismissunder Rule 12(b)(6)

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), district courts are required
to accept as true all factual allegations in the complaint and to draw all reasiofatgnces in
the plaintiff's favor. SeeWalker v. Schult717 F.3d 119, 124 (2d Cir. 2013). However, this
requirement does not apply to legal conclusions, bare assertions, or conclieg@atyoals. See
Ashcroft v. Igbal556 U.S. 662, 678, 681, 686 (2009) (citBgl Atl. Corp. v. Twomblys50
U.S. 544, 555 (2007)). In order to satisfy the pleading standard under Rule 8, a complaint must
contain sufficient factual matter to state a claim to relief that is plausible on itddied, 556
U.S. at 678ifternal citation omitted Accordingly, a plaintiff is required to suppber claims
with sufficient factual allegations to show “more than a sheer possibility thefeadant has
acted unlawfully.” 1d. “Where a omplaint pleads facts that are merely consistent with a
defendant’s liability, istops short of the line between possibility and plalisilof entitlement
to relief” Id. (internal citation and quotation marks omifted

B. Pro SePlaintiff

The same standard applies to motions to dismiss in cases broygbtdgplaintiffs.
Davis v. Goodwill Indus. of Greater NeXork & New Jersey, Inc2017 WL 1194686, at *5
(S.D.N.Y. Mar. 29, 2017) (citingapolski v. Fed. Repub. of GermanA5 F. App’x 5, 6 (2d Cir.
2011)). The Court remains obligated to constrpeoasecomplaint liberally, and to interpret a
pro seplaintiff's claims as “rais[ing] the strongest arguments that they suggesestman v.
Fed. Bureau of Prisongl70 F.3d 471, 474 (2d Cir. 200@)ternal citation omitted The
obligation to be lenient while readingpeo seplaintiff’'s pleadings “applies wth particular force
when the plaintiff's civil rights are at issueJackson v. N.Y.S. Dep’t of Lab@i09 F. Supp. 2d

218, 224 (S.D.N.Y. 2010) (citinglcEachin v. McGuinnis357 F.3d 197, 200 (2d Cir. 2004)).
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Nevertheless,pro sestatus ‘does not exerha party from compliance with relevant rules of
procedural and substantive law.Triestman 470 F.3d at 477 (quotinfraguth v. Zuck710
F.2d 90, 95 (2d Cir. 1983)). To survive a motion to dismiss pursuant to Rule 12(lpi@xea
complaint that “teders naked assertion[s] devoid of further enhancement” will not suffice.
Igbal, 556 U.S. at 678internal quotations omittgéd
1. DISCUSSION

Although Huang alleges only federal question jurisdiction, both of Huang’s causes of
action assert New York statewv claims: (1) defamation pursuant to N.Y. C.P.L.R. § 215(3);
and (2) invasion of privacy pursuant to N.Y. Civil Rights Law 8 50 and 51, including
appropriation of name and likeness, and false light. However, at least for purpdeemstant
motion, Defendants appear to concede that the Court may exercise diversitgtjonsoiver
Huang's claimg.

A. Defamation Claim

“Defamation is the injury to one’s reputation either by written expressionhvsldel,
or by oral expression, which is slandeBiro v. Conde NasB83 F. Supp. 2d 441, 456
(S.D.N.Y. 2012) {nternal citation omitted To state a claim for defamatiainder New York
law, a plaintiff must allege “(1) a false statement of fact, (2) atbmyglaintiff, (3) published to a
third party without authorization or privilege, (4) through fault amounting to atregtigence,
and (5) causing defamation peraea special harm.’Antares Mgmt. LLC v. Galt Glob. Capital,

Inc., No. 12 Civ. 6075 (TPG), 2013 WL 1209799, at *13 (S.D.N.Y. Mar. 22, 2013). Even under

4 Where the amount in controversy is satisfied, the Court has diverssigligtion over actions between
“citizens of differentStates,” 28 U.S.C. § 1332(a)(1)t the premotion conference on January 10, 2019,
Huang confirmed he resides in Maryland, where no Defendants r&adBefs.” Memo at 5, n.2, Doc.
57. Because Defendants treat the SAC as alleging diversity junsditte Courtnay exercise subject
matter jurisdictiorover Huang'slaims Id.
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the more liberal standard of Federal Rule of Civil Procedure 8, to estataiaim for
defamationpPlaintiff must identify “(1) the allegedly defamatory statements; (2) the p&rison
made the statements; (3) the time wherstagements were made; afd] the third parties to
whom the statements were publishe®.tlkos Capital S.A.R.L. v. Feldm&to. 15 Civ. 4964
(LAK), 2016 WL 183360, at *1 (S.D.N.Y. Jan. 11, 2016) (internal citation omitted).

A defamatory statement “exposes an individual ‘to public hatred, shame, obloquy,
contumely, odium, contempt, ridicule, aversion, ostracism, degradation, or disgrace, or
induce[s] an evil opinion of one in the minds of right-thinking persons, and . . . deprives one of
... confidence and friendly intercourse in societyCélle v. Filipino Reporter Enters. In209
F.3d 163, 177 (2d Cir. 2000) (alteration in originatiérnal citation omitted On a motion to
dismiss a defamation claim, the court must decide whether the alleged statements a
“reasonably susqtible” to defamatory meaningdworin v. DeutschNo. 06 Civ. 13265 (PKC),

2008 WL 508019, at *3 (S.D.N.Y. Feb. 22, 2008).

1. The 2003 posting istime barred.

Huang alleges a state lahaim of defamatiompursuant to N.Y. C.P.L.R. § 215(3)
regarding two articlethat were posted onlingde alleges that the first article wpsstedon
Minghui.org on July 29, 2003, and that gecond article was posted Zhengjian.org on
December 29, 2016SeeSAC 1 3.2, Doc. 43ee alsdefs.” Memoat 3 Doc. 57.

The 2003 posting is time barred because in New York, defamation actions must be
commenced within ongear from the date the alleged defamatory statement is. nSageRnd
v. New York Times Co/5 A.D.2d 417, 424, (1st Dep’t. 1980)prres v. CBS New879 F.

Supp. 309, 315 (S.D.N.Y. 199%ffd, 71 F.3d 406 (2d Cir. 1995); CPLR § 215(3). The 2003

article is time barred even ifiémairs accessibl@n the internet becaus@&der the “single



publication rule,” a libel claim accrues on the “earliest date” it “became genavaliable to the
public.” Van Buskirk v. New York Times C825 F.3d 87, 89 (2d Cir. 2003hternalquotation
omitted; see alsd-irth v. State 775 N.E.2d 463, 466—67, 2002 WL 1418699 (N.Y. 2002)
(explaining that plaintiff's defamation claim was barred by theyese statute of limitations
even though the defamatory material remained on the web site beyond the datetiail its i
posting and could be accessed at any time by anyone who clicked on the web site).

The 2003 article was published 14 years prior to Huahliyg of his initial complain
and is thereforeutside of the one year time limiThe 2003 article therefore cannot provide a
basis for thelefamation claim

2. The 2016 posting isnot defamatory because it neither names Huang nor
makes him identifiable.

The 2016 posting is not time barred, butaim basedn this posting fails because it is
not defamatory. In order for a defamatory statement to be actionable, thefgiamtiie burden
to show that it was published of and concerning hae Fetler v. Houghton Mifflin G864
F.2d 650, 651 (2d Cir. 1966).his burden is not a light one; the libel must designate the plaintiff
in such a way as to let those who knew him understand that he was the persordneg.
F.2dat651, 653. A complaint must be dismissed where this requirement is not sat&#red.
Cerasani v. Sony Corp91 F.Supp. 343, 355 (S.D.N.Y. 1998). Unlike the 2003 poshag, t
2016articleneithernames him nor makes him identifiabl8eeDefs.” Memoat 5, Doc. 57.

Huang does not allege sufficient factual evidence that demonstrates thatérertdde was
published concerning him or that those who knew him would recognize it as concerning him.
Becuse Huang failed to satisfy tthsrden, his defamation clairagardingghe 2016 posting

must be dismissed.



B. Invasion of Privacy Claim®

Huang allegeslaims for false light (basesh the content posted in both 2003 and 2016)
and appropriation of his name and likeness (based solely on the article posted to Minghui.org
2003). SeeSAC 11 2.1, 2.3, Doc. 43. The Court fitat his invasion of privacy claim fails
under both theories.

1. Thisclaim based on the 2003 posting istime barred.

Huang adde@ new claim of invasion ofryacy in his SAC. See id Specifically,
Huang alleges claims of appropriation of his name and likeness, and falsetigittheN.Y.
Civil Rights Law § 50 and 5&s a result of th2003 Minghui.org posting, which included his
name and photold. This claim fails, however, because it is time barré€de daims undemlN.Y.
Civil Rights Law § 50 and 51 are subject to the gear statute of limitationsSeeCPLR §
215(3) see alsdMcKenzie v. Dow Jones & C&55 Fed. App’x 533, 535 (2d Cir. 2009)he
2003 posting isvell past the ongear statutef limitation, and thusthe claimregarding the
2003 posting must be denied.

2. Theclaim based on the 2016 posting fails because Huang did not
demonstrate that the article was used for advertising or commercial
pur poses.

New York does not recognize a common-law right of privacy, but Civil Rights Law 88
50 and 51 provide a limited statutory right of priva8ee Messenger v. GruneJahr Printing
& Pub., 94 N.Y.2d 436, 44IN.Y. 2000). To withstand a motion to dismiss and maintain and

equitable action, “any person whose name, portrait, picture or voice is used witlsitatdis

must show thaDefendant actetfor advertisingpurposes or for the purposes of trade without a

5> Only the 2003 article, not the 2016 article, posted Huang's name and pisag®AC, 1 1.4, EX.
AA2C, AA5., Dac. 43. Thus, the appropriations of his name and likeness claim is pb#guegarding
only the article posted to Minghui.org in 2003. The false light claim presumdéryg te both 2003 and
2016 postings.
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written consent.”N.Y. Civ. RightsLaw 8§ 50, 5] seealsoWrightv. Belafonte2014 WL
1302632 at *2 (S.D.N.Y., Mar. 31, 2014) (quoting 8§ 5Aduangdoes notavea valid statutory
right of privacy claimunder New York law regarding the 2016 articerause he fails to
demonstrate that the artichas used for advertising or commercial purposes.

“Section 50 makes it a misdemeanor to use a living person's name, portrait @ fictur
advertising or tradgurposes” without the written consent of such perstee Messenged4
N.Y.2d at 441 (emphasis addedVoreover, sections 58nd51 do not apply to reports of
newsworthy events or matters of public interest because a newsworthy amictedeemed
produced for the purposes of advertising or tresleeid.; see, e.g., Howell. New York Post
Co.,81 N.Y.2d 115, 123 (N.Y. 19933ee alscStephanw. News Group Publsg4 N.Y.2d 174,
184 (N.Y. 1984).

Plaintiff does noeven attempt to demonstrate thia 2016 posting on Zhengjian.org
wasfor purposes oadvertisingor trade. Huang describelsoth Zhengjian.orgnd Minghui.org
as “related religi[us] organizations with Falun Gong and “public media outleBAT 7 1.2,
Doc. 43;Amend Compl at 8, Doc. 24Minghui.org and Zhengjian.org are news websites
because¢heyfunction as “platform[s] for communication” of Falun Gorejated news from
around the world SAC, Ex. AA2C (showing news from China and Thailarse alscAmend
Compl. T 2.2, Doc 24By callingthe websites “public media outlet$fuang acknowledges
thar journalistic nature SeeAmend. Compl at 8, Doc. 28Because sectior®) and 51 do not
apply to newsrticles, Huang’s false ligltiaim for the 2016 postintpils as a matter of law and
must be dismissedSee Abakporo v. Daily News02 A.D.3d 815, 817 (N.Y.A.D. 2 Dep't.
2013 (affirming dismissal where “complaint does not adequately allege factsdahét w
establish that the subject photograph, which accompanied a newspaper artioksedvis

advertising or trade purposes”).



C. Leave to Amend

Although leave to file an amended complaint is to be generously granted, such a grant is
not appropriate where it would be futile to permit amendment. See, e.g. Loreley Financing
(Jersey) No. 3 Ltd. v. Wells Fargo Securities, LLC, 797 F.3d 160, 190 (2d Cir. 2015). This Court
has twice previously given Plaintiff leave to amend the complaint. However, Plaintiff failed to
fix the defects of his pleading. The Court now finds that it would be futile to permit further

amendment.

I. CONCLUSION®

For the reasons set forth above, Defendant’s motion to dismiss with prejudice is
GRANTED. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 55,
and close this case.

It is SO ORDERED.

Dated: June 18,2019
New York, New York

Edgardo Ramos, U.S.D.J.

¢ Because the Court has found that Huang’s two claims are either time-barred or fail on the merits, it does not decide
whether the SAC also fails as violative of Federal Rule of Civil Procedure 8(a).
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