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OPINION AND ORDER

-against-
PATRICK MCLAUGHLIN,

Defendant.

SARAH NETBURN, United States M agistrate Judge:

On July 26, 2017, Plaintiffs Amy and Robert Meeker doattick McLaughlin alleging
claims of wrongful adoption, negligence and gross negligence, negligenprasaetation,
violation of New York General Business Law § 349, intentional infliction of emotidistiess,
and Board of Director Liability. They seelamages, interest, any available fees, penalties or
costs under N.Y. G.B.L. 8 349, equitable attorneys’ fees, and any other relief thdemus
appropriateThe plaintiffs amended their complaint, and McLaughimely movedto dismiss
all counts. On May 16, 2018, the Court heard oral argument.

BACKGROUND

Factual History

In April 2015,Robert and Amy Meekeadopteda young girl(“C.M.”) from a foster
home in China ruby Starfish Children’s ServicgsStarfish”). Am. Compl. 11 10, 12, 13.
Starfishis not an adoption agency. Itashome that specializesnoviding care for children
from the Chinese welfare systemith medical conditiondd. at{ 16.McLaugHin was President

of Starfish’sBoard of Directors until October 20118. at{ 11.
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From March 28, 2012, to September 27, 2013, Stésfestecutive director, Naomi
Kerwin (“Kerwin”), ranits dayto-day operations in Chindd. at{ 1445, 23! When Kerwin
arrivedin China, C.M. had already been living at foster home fomore tharthree yearsld. at
1 26. By that point, C.M. had undergone brain surgery that removed 65% of heldoatifi.29.
C.M. slept away from the other children because she yelled during theldigti] 34. In July
2012, the foster home discovered that C.M. had been losing weight for eight months, which was
reported to the Starfish Board of Directds.at T 38.

On September 25, 2012, Cindy McLaugHliMs. McLaughlirf), an individual
associated with Starfish and the wifeMéLaughlin askedKerwin a series of questions to
develop C.M.’s profile for adoptiod. at | 41. The next day, Kerwin responded in detail about
C.M.’s capabilities, explaining that she essentially functidikedan eightmonth-old baby and
was largelyunresponsive to outside stimuli, but noted that$tarfish website description stated
that C.M. “likes music and in particular being sung to” and that she “loves to be picked up and
cuddled.”ld. at | 43.

On October 24, 2012, Ms. McLaughlin asked for an update on C.M. for her and
McLaughlin’s benefitld. at | 44.At that time,C.M. had beerdiagnosed with epilepsid. at
1147-50. A Starfish volunteer nursghanell Williamsgcreated a care plan for her and informed
Ms. McLaughlinabout tke epilepsy and care plad. at { 45, 51. Eight days later, Ms. Williams
informed theStarfishBoard of Directors about another round of tests and medicédicat.J 53.

In November 2012, C.M. was matched with a family for adoptohrat f 55. On

November 17, 2012M1s. McLaughlinchastised Kerwin fotelling the potential adoptive mother

1 Kerwin is the source of much of the plaintiffs’ information about C.M. leeff@r adoption.
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that C.M. had undergone an MRI without providing any additional informatioat  56. She
told Kerwinthat there were discrepancies in C.M.’s file that they needeeltter understand
through medical experts before communicating further about C.M.’s medicalyhigth the
family. 1d. at 56. On December 11, 2012, Kerwin wrote that she was worried about C.M.’s
adoption because she thoutdt the familydid not have C.M.’s full set of diagnosdd. at

1 57.This feeling was exacerbated when the prospective mother wrote that she wani@a to
if C.M. had any undisclosetkalth issues, such as seizuksrwin wrote to the Board of
Directors warning them that the family might not wemadopt C.M. because of her epilepsly.
atq{ 6262. On April 27, 2013, that family decided not to adopt C.M., which Ms. McLaughlin
attributed to the family’®eliefthat C.M. was worse off than Starfish had represendedt T 63.
At that point, Kerwin was directed ntwt communicate witlprospective adoptive parents again
andthat theBoard would do so from then oid. at {1 6465. She was further prohibited from
communicating with the Yulin Social Welfare Institute, where C.M. then residedt T 65.

On April 11, 2013, Kerwin sent McLaughlin am®ail advising him about C.M.’s health
and that four previous families had declined to adopt her, including threbashiecidecot to
upon meeting hetd. aty 71. The Board sent C.M. to Shanghai for testing and excluded Kerwin
from any related communicatiorid. at{ 72. While C.M. was in a series of Chinese foster
homes, she was abused by other childrermaasinolonger provided her epilepsy medication.
Id. at [ 7576. During Skype meetings, Ms. McLaughlin told Kerwin that they only needed to
get C.M. adopted and not worry about the consequences; Michael Bosmann, another member of
the Board, stated that there waslegal liability for withholding informatiofrom prospective
parentsld. at{ 77. Kerwin continued to send the Board, including McLaughlin, videos of

C.M.’s seizures and kept them current on her medical conditioat  80.
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The plaintiffs, Amy and Robert Meeker, learned about C.M. in May 2013t 12.
Before proceeding further with the adoption, they reviewed the Starfishteyeldsich stated
that Starfish creates a medical history for each child foeniieeduration of their time at the
foster homeld. at§ 12. After reviewing C.M.’s medical history, the Meekers knew that C.M.
suffered from spina bifida, which limited her physical, cognitive, behavioral, amnal abdities,
and were prepared to care for a child with that specific camdlt. at{ 13.

On June 27, 2013, another doctor confirmed that C.M. suffered from epileépstyf 84.
In anupdate email, Kerwin asked the Board, including McLaughlin tkdreAmy Meeker
wanted any specific testing or evaluations perfornedit { 8. Ms. McLaughlin responded by
e-mail, with McLaughlincopied that she would ask Amy Meekéd. at{ 89. In September
2013, Anne Little instructed Kerwin to put better photographs of C.M. on the website that show
her being loved by others, especially because it looked bad that Starfish could not Anoyide
Meeker with new picturegd. aty 92. Kerwin responded that C.M. did not like to be held and
that rer condition had deteriorateld. at{ 93.

Later that month, the Starfish Board informed Kerwin that there would be an agédhcy vis
to evaluate C.Mld. at 1Y 9497. Ms. McLaughlin warned Kerwin to stop asking questions about
the reasons behind the vidd. at § 99. Kerwin responddaly email that she would do her best
to put C.M. in the best light possible and that she had “confidence in the integrityStatfish
Board that [C.M.]'s condition has been clearly communicatied 4t { 100. McLaughlin
answeredrecommending that Kerwin change the way that she communicated aboist C.M.
condition because she depicted it too negatively, and that she should simply, “smile, nod, and
clap when appropriateld. at 101. He further explained that she was“antadvocate for the

parents” because “Starfish has done its job and the family takes over accotdahglif] 101.
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Kerwin apologized and said she felt assured that the Board had appropriately coatedunith
the Meekers about C.M.’s conditiad. at § 102. Kerwin came up with a plan for the agency
visit. Id. at 1 10306. Kerwin emailed the Board to confirm that the Meekers were fully aware
of C.M.’s condition, but nobody respondéd. at Y 10708. On September 28, 2013,
McLaughlin fired Kerwin._Idat{ 109.

On October 6, 2013, the adoption agency, Faith International, and Amy Meeker
(disguised as the cousin of the Faith International representativedl \@slie Id. at 1 110-15.
The visit lasted fewer than 30 minutes &tewin, who attended despite having beenently
terminated did not discuss C.M.’s medical histotg. at{ 114. Afterwards, Kerwin had Olivia’s
Place, an organization that provides reports on foster children up for adoption, pErjcioal
and speech therapy assessm@hitC.M.Id. at 11 11618. The Board told Kerwin that the
assessment was for the C.M. adoption file and would be given to Amy M&kla] 119. The
Board revised the reports from Olivia’s Place to make them more “paldtablelid not
provide them to the Meekers before C.M.’s adoptidnat 1 12624. In October 2013,
McLaughlin left Starfish.

When Robert Meeker arrived in China to pick C.M. up at the airport in April 2015, he
realized that she was sicker than the Meekers had initially thougt8tdorfish declined to
provide them with any additional information about C.M.’s medical backgrddnalt | 137,see
alsoid. at 115. Starfiskemployeeprovided Mr. Meeker with two bottles of medication with
Chinese labeltor C.M. without further instruction as to their purpose or ieat § 134. That
was the first time he learned about the medicatarat § 136.

In July 2015, Kerwin contacted Amy Meeker after viewing her Facebook post about

C.M. Id. at{ 125 Kerwinthen sent Amy Meeker all the medical information she had about C.M.
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Id. at ] 128. Kerwin claimed that the defendant sequestered C.M. in order to disguise her
neglected condition ardkliberatelywithheldinformation about her so that the adoption would
goforward.Id. at{ 130, 133.

After numerous visits to the doctor, theeekers learnethat C.M. suffered from a host
of undisclosednedical ailments, including epilepsy, severely rotten teeth, hydrocephalus,
cerebral palsy, scoliosis, brain cerebella dysplasiahsething, blindness, deafness, inability to
sleep,andhepatitis Cld. at{ 137.The Meekerslso learned that C.M. had a severely shortened
life expectancywhich they had not initially anticipatettl. at§ 137.The Meekers allege that
Starish, including its Board of Directors, knew about all of C.M.’s health issues but hid this
information in an attempt tdischargeC.M. fromits careld. at f 138153.The Meekers quote
several reports from medical providers as well as internal Starfisdle to show that the
Starfish Board knew that C.M. had epilepsy and brain cerebella dyspiasief] 142.As a
result of her condition, the Meekers have incurred more than $500,000 in medical bilig treat
C.M. and anticipate spending millions mdoecare for her for the rest of her lite. at{ 154.
. Procedural History

On March 28, 2016, the plaintiffs sued McLaughlin along V@tarfish Children’s
Services and several othirdividual defendants in this District. On October 11, 2@i6trict

JudgeKatherine B.Forrest dismissed that action for improper veiieeker v. Starfish

Children’s Servset al, No. 16€V-2263 (KBF), 2016 WL 5921084 (S.D.N.Y. Oct. 11, 2016).

On March 10, 2017, the plaintiffded a complaint alleging the sansaimsagainst the same

defendants in the U.S. District Court for Mestern District of WashingtoMeeker v. Starfish

Children’s Servset al, No. 17€CIV-376 (RAJ). On July 28, 2017, the plaintiffs voluntarily




dismissed McLaughlin from that actiafterhe submitted a sworn representation that the court
lacked personal jurisdiction. This action followed.
LEGAL STANDARD
A court may dismiss a complaint for failuregleada claim upon which relief can be
granted. Fed. R. Civ. P. 12(b)(@he pleadingtandard “does not require detailed factual
allegations, but it demands more than an unadorned, the-defendant-unl&afoilyedme

accusatiori.Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotations omitted). To survive a

motion to dismiss, a complaint need only provide “sufficient factual mattemptaeccas true, to

state a claim to relief that is plausible on its fa€ohen v. S.A.C. Trading Corp., 711 F.3d 353,

359 (2d Cir. 2013) (quoting Ashcroft v. Igbal, 556 U.S. 662, 678 (320886} plaintiffs to

“nudge[ ] their claims across the line from conceivable to plausible,” they ‘raise a
reasonable expectation that discovery will reveal evidence” of thegdoing alleged, “even if

it strikes a savvy judge that actual proof of those facts is improbable Agaatitic Corp. v.

Twombly, 550 U.S. 544, 570 (2007).

“Claims that sound in fraud are subject to the heightened pleading standards of Fed. R.
Civ. P. 9(b), which requires that averments of fraud be ‘state[d] with partigula@ibhen, 711
F.3dat 359. To provide sufficient particularity, the complaint “must (1) specify therataits
that the plaintiff contends were fraudulent, (2) identify the spe&Bestate where and when the

statements were made, and (4) explain why the statements were fraudl&itCommc'ns,

Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 99 (2d Cir. 2007). In addition, the complaint spieald “

those events which give rise to a strong inference that the defendant had an ihénmaiLid,

knowledge of the falsity, or a reckless disregard for the truth.” Caputo v. Pfieer267 F.3d

181, 191 (2d Cir. 2001) (internal quotations and parentheses omitted).
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DISCUSSION

Wrongful Adoption

Plaintiffs’ first cause of action is for wrongful adoption. They allege that McLaughlin
fraudulently induced the Meekers to adopt C.M. by providing incomplete medioatiseand
withholding relevant informatioabout her severe medical conditidicLaughlin argues that
Texas law governs and that Texises not recognize a claim for wrongful adoption. In the
alternative, he argues thaltintiffs have not alleged adequate facts to hold McLaudjalhe
for wrongful adoption under New York law.

A. History of Wrongful Adoption Claims

Thetermwrongful adoptions somewhatnfortunate. Unlike how it sounds, the adopting
parents are not the tortfeasors. Instead, wrongful adogdises generaliyvolve a fact pattern
in which adoptioragencie®r other informational gatekeepenssleadadoptive parents about
theirnewchild’s medical or social historypepending on whether this miscondwets
intentional or negligent, wrongful adoption claims sound in fraud, negligence, artdfgronal

infli ction of emotional distress (“IIED”). Wolford v. ChildrenHome Sog/ of W. Virginia, 17

F. Supp. 2d 577, 581-8§%.D.W.Va. 1998) (collecting cases). Wrongful adoptiothisrefore
betterviewed asanumbrella term that covers an array of comniem-torts in the adoption
setting.Indeed, “courts have begun to discard the term, realizing that the question of winether t
recognize causes of action farongful adoption’ simply requires the straightforward

application and extension of well-recognized comram-actions, such as negligence and fraud,



to the adoption context and not the creation of new tdvtallette v. Childrens Friend & Sery.

661 A.2d 67, 69 (R.l. 199%collecting cases).

Theapplicationof thesetortsin the adoption contextegan relatively recentlyn 1986,
the Ohio Supreme Court issued the seminal opinion finding fréugthan adoption agency
fabricated a boy’s medical and social history to induce his parents to adopt him. Bawioy. B

Cty. Commts of Stark Cty.23 Ohio St. 3d 69, 73 (1986). The Ohio court issued a narrow

decision noting that its holding rested traditional commo+aw fraud principles and did not
establish an obligatioto disclose pertinent medical informatidd. at 77.
Other states have extended these principleegtigent misrepresentati@asesfinding

thatadoption agencies owe a duty of care to prospective adoptive p&eaie.g.Meracle v.

Children’s Serv. Soc. of Wisconsin, 149 Wis. 2d 19, 32 (1989); Roe v. Catholic Charities, 225

lIl. App.3d 519, 538 (1992). Courts ruling at common law “have invariably premised that duty
‘on the adoption agencies’ voluntary dissemination of health information conceraingikhto

potential adopting parent$Jackson v. State, 287 Mont. 473, 487 (1998) (quddlatiette 661

A.2d at 71). In other words, they have declined to impose a blanket obligation on agencies to
provide all pertinent medical and social information to prospective paFatexample, the
Supreme Court of Wisconsin held that where an adoption ageadgan affirmative
representation about the health of the childssumedhe duty of informing the parents of the
child’s risk of developing a diseadderacle 149 Wis. 2cat 32. But where the agency did not
volunteer some information on its own initiativiee Wisconsin courteclinal to impose a duty

to disclosehe child’s medical historyd. (noting that its decision “do[es] not hold that agencies
have any duty to disclose health informatipniWhere a statute requires agencies to disclose a

child’s medical history, however, courts have imposedffirmative dutySee, e.qg.Wolford,
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17 F. Supp. 2d at 583Vest Virginia statute imposed duty to disclose on agendciis v.

Ernst 538 Pa. 193, 214, (1994ame for PennsylvaniaMcKinney v. State, 134 Wash. 2d 388,

390 (1998) (same for Washington).
Other states hawantinued the trend gdfermitting actbns against adoption agencies that

sound in commotaw fraud and negligence. SBeesser v. Cradle of Hope Adoption Ctr., Inc.,

358 F. Supp. 2d 620, 639 (E.D. Mich. 2005) (collecting cases). The few courts that have ruled
otherwise did so because the pldis failed toprovide an adequate factual basis to support their

claims not because these actions could not lie against adoption ag&esgesg, MacMath v.

Maine Adoption Placement Servs., 635 A.2d 359 (Me. 1993) (no negligence by agency in

absencef evidence that agency withhelor that adoptive parents requesiathrmation);
Foster v. Bass, 575 So0.2d 967 (Miss. 1990) (no duty breached where agency did not confirm that
child was positive for a rare disease).

B. Wrongful Adoption in New York and Texas

McLaughlin argues that Texas law governs this clagoause the Meekers reside in
Texas and that because Texas law does not recognize the claim of wrongful adoptoteinthe
should be dismisseéie further contends that even if New York law applies, the case should be
dismissed because New York recognizes a claim for wrongful adoption onhgiagadoption
agencies, not against foster homes like Starfish.

As described abovéhe termwrongful adoptiorencompassesne or more commolaw
torts thattakeplace in theadoption settingHere, the plaintiffs’ allegations under the claim for

wrongful adoption sound only in fraud. For the purposes of this choiEvadnalysis,
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therefore, the Court will compare the New York and Teygsoaches tlraud claims in the
specific context of adoptiorts.
1. Wrongful Adoption in New York
New York courts haveonsistentlyapplied “common-law fraud principles in the

adoption setting Ross v. Louise Wise Servs., Inc., 8 N.Y.3d 478, 488 (2G&@8 alsdngrao v.

Cty. of Albany, N.Y., No. 1:015V-730 (TJM), 2006 WL 2827856, at *13 (N.D.N.Y. Oct. 2,

2006) (denying summary judgment because adoption agency'’s failure to disclaseldhaad

been abused could evince fraudlpriarity v. Small World Adoption Found. of Missouri, Inc.,

No. 5:04CV-394 (NAM), 2008 WL 141913, at *2 (N.D.N.Y. Jan. 11, 2008) (denying summary
judgment because adoption agency’s representations in brochure could conatit)tddffrey

BB v. Cardinal McCloskey Sch. & Home for Chidgh, 257 A.D.2d 21, 23 (3rd Dep’t 1999)

(applyingfraud standarsito adoptioragency’s misrepresentatiomicLaughlin agrees, but
argues thathese rulings applgnly to adoption agencies. Starfish, and its board, are immune, he
contends, becaustarfishis a foster home.

McLaughlin cites no law to support his contention, for good reason. New Yorls court

dealing with wrongful adoption claims have made it clear that their rulinggeuaded in

2The New York doctrine of depecaggquires the Court to assess the choice of law for each claim
separately, even when arising out of the same transaction or occuBgiee. Cocacola Co, 675 F.3d
163, 169 (2d Cir. 2012) (“Under the doctrine of depecage as applied by New York twurtdes of one
legal system are applied to regulate certain issues arising from a given trarsactionrrence, while
those of another system regulate other issuds.gddition to their wrongful adoption claim, the
plaintiffs also assedeparate claims of negligence and gross negleggeregligent misrepresentation,
intentional infliction of emotional distresand Director Liability. The parties’ briefs both make
arguments undeédew York lawwith respect to these clairasd “such implied conseit, of course,
sufficient to establish the applicable choice of ladr€h Ins. Co. v. Precision Stone, Inc., 584 F.3d 33,
39 (2d Cir. 2009) (quoting Golden Pac. Bancorp v. FDIC, 273 F.3d 509, 514 n. 4 (2d Ci). 28Bls
particularly appropriate where, as here, the padlitigsed their robust discussion of choice-aw to the
wrongful adoption claim.
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common-law fraud. And just as an adoption agency may ble fiabfraud,so too can a foster
home. This is especially true for a hothat takes an active role in placing children becatfise
theopportunity to interact with, and make representations to, potential adoptive parents.
2. Wrongful Adoption in Texas

McLaughlin maintains that his survey of Texas law failed to uncover any discusgs
wrongful adoption, resulting in a conflict between New York law (which recogrimetort) and
Texas law (which he contenddg omission does not).ne Meekers resporttia his search was
too cursory to conclude that Texas does not recognize the tort. Moreover, they caitéead,
“Erie guess the Court would concludinat Texas laven wrongful adoptiomirrorsNew York
law because Texagcognizes similar tastand thérend among other states is to recognize

wrongful adoptionSeeln re Vebeliunas332 F.3d 85, 90-91 (2d Cir. 2003) (“In the absence of

controlling authority, this Court must attempt to determine how the [state suposentienould
resolve this issue.”).
The Court has not found any relevant Texas Supreme Court case law, but finds

instructiveFriedman v. Gladney Center, No08-188-CV, 2009 WL 383861, at *3 (Tex. App.

Feb. 12, 2009). In that case, the Texas Court of Appsakssed whethan adoption agey’s
failure to disclose pertinent medical information to adoptive pavéoltedcommonkaw fraud
principles.ld. at *3& n.7. Although the Texas court concluded that the facts did not support a
claim of fraud, its decisiomdicatesthat fraud claimsn the adoption setting are appropriate as a
matter of lawAn intermediate state appellate court’s reasoned judgment should not be
“disregarded by a federal court unless it is convinced by other persuasivieaddte highest

court of the state would diele otherwise.WWest v. Am. Tel. & Tel. Co., 311 U.S. 223, 237

(1940). The Court has found no evidence to show that the Texas Supreme Court would decline to
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follow the Friedmancourt’sreasoningand thus finds that Texas law recognizes fraud claims in
the adoption setting.
3. Choice of Law
“A federal trial court sitting in diversity jurisdiction must apply the law of therfostate

to determine the choiceflaw.” Fieger v. Pitney Bowes Credit Corp., 251 F.3d 386, 393 (2d Cir.

2001). Under New York law, the first step in the Court’s choiclw analysis is to ascertain
whether therethere is an actual conflict between the laws of the jurisdictions invélirede

Alistate Ins. Co. (StolarzB1 N.Y.2d 219, 223 (1993). “In the absence of substauiifference,

however, a New York court will dispense with choice of law analysis; and if WaWw law is

among the relevant choices, New York courts are free to applgtit.Bus. Machines Corp. v.

Liberty Mut. Ins. Co., 363 F.3d 137, 143 (2d Cir. 2Daf there is a conflict, “[tlhe New York

Court of Appeals has held that ‘the relevant analytical approach to choice oftl@tvactions in

New York’ is the ‘[i]nterest analysis.'GlobalNet Financial.Com, Inc. v. Frank Crystal & Co.,

449 F.3d 377, 384 (2d Cir. 2006) (quoting Schultz v. Boy Scouts of Am., Inc., 65 N.Y.2d 189,

197 (1985))The operative question at this stage therefore is whether New York and Texas law
on wrongful adoption coincide.

The Court concludes that both New York and Texas péraud claims in the context of
adoptionsBecause ammon law fraud under Texas and New York law are substantively
identical, there is thereforeo conflict and no need to continue the choice-of-law inquiry.

Comparel.erner v. Fleet Bank, N.A459 F.3d 273, 291 (2d Cir. 2006) (“Under New York law,

‘[t]o state a cause of action for fraud, a plaintiff must allege a represenéatoaterial fact, the
falsity of the representation, knowledge by the party making the representatianaas false

when madgjustifiable reliance by the plaintiff and resulting injury,With Johnson v. World
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All. Fin. Corp., 830 F.3d 192, 198 (5th Cir. 20168)Yider Texas law, the elements of fraud are
(1) that a material representation was made; (2) the representation was Yalben(3he
representation was made, the speaker knew it was false or made it recklesaly avith
knowledge of the truth and as a positive assertion; (4) the speaker made thatepyeseith

the intent that the other party should act upon it; (5) the party acted in reliance on the

representation; and (6) the party thereby suffered irijuccordin re Enron Corp. Sec.,

Derivative & ERISA Litig, 761 F. Supp. 2d 504, 520 (S.D. Tex. 200Bgecause there is no

difference in the substantivaw relating to fraud and civil conspiracy to defraud under New
York and Texas law, this Court does not need to conduct a caoffliaty analysis as to those

causes of action.”); HSA Residential Mortg. Servs. of Texas v. Cas@&fid-. Supp. 2d 352,

363 (E.D.N.Y. 2003) (findingrio material conflict with respect to the fraud claimetween
Texas and New York law).

The CourtappliesNew York law.

C. Analysis

Under New York law, the elements of a claim for fraud are: “(1) a material
misrepresentation or omission of fact (2) made by defendant with knowledge tsiiys(8) and
intent to defraud; (4) reasonable reliance on the part of the plaintiff; and(f)mg damage to

the plaintiff.” Crigger v. Fahnestock & Co., 443 F.3d 230, 234 (2d Cir. 2@@8prdRoss, 936

N.Y.S.2d at 515 (elements of fraud in wrongful adoption c&8agrea claim for fraud is based
on a material omission, the complaint also taliege a duty to disclos8eelLerner, 459 F.3dat

292;accordKaufman v. Cohen, 307 A.D.2d 113, 760 N.Y.S.2d 157, 165 (1st Dep’t Z368);

alsoMandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 179, 944 N.E.2d 1104 (2011). A

duty to disclose arisésvhere the parties enjoy a fiduciary relationship” or “where one party
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possesses superior knowledge, not readily available to the other, and knows that the other is
acting on the basis of mistaken knowleddeefner, 459 F.3d at 29Plaintiffs must satigfthe
heightened pleading standards of Rule 9 to survive a motion to dismiss a fraucelkelmre

Initial Pub. Offering Sec. Litig.241 F. Supp. 2d 281, 327 (S.D.N.Y. 20@8Jraud claimmust

specify “the who, what, when, where, and how: the first paragraph of any newdpaygr s

1. Statementsor Omissions Attributed to McLaughlin

To begin with, it isnot alleged thathat McLaughlin ever had any direct contact with the
Meekers. As alleged in the amended complaint, his only relevant statementiireeted to
Executive Director Naomi KerwirSpecifically, on September 25, 2013, McLaughlin sent an
email to Kerwin admonishing her to stop being “an advocate” for the Meekers ulgttina
statal that the family “is prepared for the unknown,” and that Kerwin’s focus on the child’s
severe medical conditiomould only lead to “buyers [sic] remorse.” Hatedthat Kerwin’s
“role now is to smile, nod and clap when appropriate if asked about [C.M.].” Am. Compl. at
1 101.

New Yorklaw recognizes a fraud claim whehe defendant made a misstatement to a
third party with the intent that it be communicated to the plaintiff and that the plaihitiret.

SeeEaton Cole & Burnham Co. v. Avery, 83 N.Y. 31, 35 (188#)A. makes the statement to

B. for the purpose of being communicated to C. or intending that it shall reaahflardce
him, he can be so heldJhis theory was recently reaffirmed by thew York Court of

Appeals.SeePasternek v. Lab. Corp. of Am. Holdings, 27 N.Y.3d 817, 828 (2016) (“indirect

communication can establish a fraud claim, so long as the statement was made wmvitmth

that it be communicated to the plaintiff and that the plaintiff rely ongggalsoTurtur v.

Rothschild Registry Ink Inc., 26 F.3d 304, 310 (2d Cir. 1994 (claim for fraud may lie even
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when a plaintiff does not dirdg rely on a fraudulent representation made by the defendant, if
(1) the plaintiff received the information from someone who had received ittherefendant,
and (2) the defendant intended the misrepresentation to be conveyed to [the plditdf]ns
omitted).Accordingly, the Court considers whether plaintiffs have adequately allg@gledt(
McLaughlin’s statement constitutes a misrepresentation, (ii) that he intendeoh k@ convey
to the Meekers, and (iii) that the plaintiffs, in turn, relied on the misrepréisenta

While plaintiffs interpret McLaughlin’s “smile, nod and clap” statement as ahainp
diredion to withhold critical medical information, this ambiguous statement ipartitularized
enough to state a fraud claim. Indeed, in the context of the email as a wholete¢mestaould
easily be interpreted as a direction to be more positive, focusing on C.Mbatatrand not her
deficits. Plaintiffs fail to explain why such a statement is fraudulenthe extenKerwin
expressed McLaughlin’s message of positivity (and avoidance of negatiaeks), plaintiffs
merely allege that Kerwin “did not offer any information about [C.M.’s] madic background
information” and “kept the meeting as sterile as possible.” @ompl. 1§ 114-15. Thus,
plaintiffs fail to allege that they reliezh Kerwin during their visit and following McLaughlin’s
statement

To the extent plaintiffs allege that McLaughBrstatement is evidence fodudulent
concealment, they have not allegbedt McLaughlin owed the Meekers a duty to disclodd.’s
medical records. Generalljew York courts have recognized a duty to disclose in the context of
direct business transactions where one party has superior knowledge over Seettemner,
459 F.3d at 291. A duty to disclose has alsnl@posed on a manufacturer who has exclusive

knowledge of a product defect or dandg&ee e.g, Miele v. Am. Tobacco Co., 2 A.D.3d 799,

803 (2d Dep’t 2003)See alsdsarcia v. Chrysler Group LLC, 127 F. Supp. 3d 212, 235-36
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(S.D.N.Y. 2015) (canvasing cases and discussing New York law as establishing a duty to
disclose as a result of a fiduciary or confidential relationship, or during ahlangth
transaction where one party has superior knowledprause¢he Meekers do not allege (and
cannot establish) a business transaction with McLaughlin, or a fiduciary ot
relationship, they cannot sustain a fraudulent concealotent against McLaughlin.

2. Statementsor Omissions Attributed to the Starfish Board

Alternatively, the plaintiffs contend that Starfish failed to provide a completecated
history for C.M., and that as President of the Board of Diredfuisspmissiorby the agency can
be imputed to himSpecifically, the plaintiffs allege that theelied on the Starfish website,
which provided that Starfish “create[s] a medical history file for each dialddetails their
history from the day they arrived to the day they are adopted.” Am. Compl. 1 12-1&d Inste
Starfish presented a misleading portrait of C.M.’s health during in-persetings and on its
website. C.M. suffers from many more medical conditions than they origaraicipated,
including epilepsy and a shortened life span. The complaint further allegescitatiglin and
the rest of the Starfish board knew that C.M. was far sickergiementedecause staff
members consistently warned them about her deteriorating medicaFstatky, plaintiffs
allege that these statements or omissioduced the plaintiffs to adopt C.M. because they
believed that she suffered only from spina bifida, resulting in significant aledigenses
beyond what they originally anticipatd@laintiffs do not allege any facts that McLaughlin
participated in théraud beyond his role as President of the Board.

Individual corporate directors and officer do not incur personal liability for the abrt
their corporation unless they participate in the wrong or authorize or diredtlibadoneSee

Aeroglide Corporation v. Zeh, 301 F.2d 420, 422 (2d Cir. 19628.alsMills v. Polar
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Molecular Corp., 12 F.3d 1170, 1177 (2d Cir. 1993) (director not personally ficaldies

corporation’scontractual breaches unless he assumed personal liability, acted in bad faith

committed a tort in connection with the performance of the contiet)Nald v. Amsterdam

Housing Authority, 823 F. Supp. 94, 103 (N.D.N.Y. 1993) (“Case authority overwhelmingly

supports the conclusion that voting members of a board cannot Hehkddor the corporate

entity’s resulting acts.”)Marine Midland Bank v. John E. Russo Produce Co., Inc., 50 N.Y.2d

31, 44 (1993) (“corporate officers and directors not liable for fraud unless they phrsonal
participate in the misrepresentation or haveadtnowledge of it); 14A N.Y. Jur. 2d Business
Relationships § 779 (“A director or officer of a corporation is not liable, mereluse of his or
her official character, for the fraud or false representations of the otfemrsfbr agents of the
corporation or for fraud attributable to the corporation itself, if such director ceoff not
personally connected with the wrong and does not participate in it.”).

Beyond the “smile, nod and clap” ema&laintiffs’ amended complaint makes almost no
menton of McLaughlin’s conduct or role in misrepresenting C.M.’s medical condition to the
Meekers. Several paragraphs of the amended complaint allege that McLaugtdopvweason
email communications regarding C.M.’s health and care plBarighe plaintiffsdo not allege
that McLaughlin was personally involved in any decision to modify or whitewash Csbl&are
medical history.

Plaintiffs allege that a physical therapy report from Olivia’s Place that highlightdds
epilepsy were deemed “too negativg’the Starfish Board, and that the Board “participated in
revising the assessments to something that was more palatable.” Am. Cot#dl-2P[ But the
complaint does not allege that McLaughlin personally participated in this conduetoWwor

these moditations are alleged to haleeen made by November 26, 2013 (after McLaughlin
18



was no longer on the Board), and the Meekers were not provided with this “more palatable”
report until after C.M.’s adoption was finalizdd. at 1 123-24. Accordingly, they could not
have relied on it in any event.

Plaintiffs’ allegations that Starfish engaged in fraud by representing tdeihéffs that
they had C.M.’s complete medical record when Starfish knew it was not discldsargrabre
substantial medical issues, may state a claim for fraud against the corp@atiaithout more
particularized claims of fraud against McLaughthms claim cannot survive the motion to
dismiss.Accordingly, plaintiffs’ wrongful adoption claim is DISMISSED. The Court, heere
will grant the plaintiffs leave téle a second amendewdmplaintif they can allege more
particularized involvement by McLaughlin in the alleged fraud.

1. Negligence and Gross Negligence

“Under New York law, a plaintiff must establish three elements to prevail on a

negligence claim: (1) the existence of a duty on defendant’s part as tdfplg@hta breach of

this duty; and (3) injury to the plaintiff as a result thereBasternack M.ab. Corp. of Am., 892

F. Supp. 2d 540, 552 (S.D.N.Y. 2012) (quotation marks omitted). To make out a claim for gross
negligence, the plaintiff must show negligence plus “conduct that evinces esgedidregard for

the rights of others or smacks of intentional wrongdoing.” AMW Materials Tedtiogy. Town

of Babylon, 584 F.3d 436, 454 (2d Cir. 2009).

McLaughlin moves to dismiss the negligence claim because New YorfoNBtofit
Corporation Lawg 720-a shields unpaid members of a nonprofit's boadirettors from
liability for ordinary negligence. He further argues that both the negiggand the gross
negligence claims should be dismissed because he owed no duty to the Meekers.KEne Mee

respondhat McLaughlin cannot rely on this affirmative defense at this stage in the litigatio
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because the amended complaint does not allege that he is dripaidurther contend, without
much elaboration, that McLaughlin owed them a duty to provide C.M.’s full medicatirecor
The Section 72@ defense doesohapply because there is no indication in the complaint

that McLaughlin is unpaid. Johnson v. Medisys Health Network, N&€\1596 (ERK)(VVP),

2011 WL 5222917, at *19 (E.D.N.Y. June 1, 2011) (“[D]efendants cannot avail themselves of
the § 720a defensat the motion to dismiss stage unless it is clearly established on the face of
the Complaint.”).

To state a claim for negligence, the plaintiffs must allege that McLaughlin owedathe
duty that was breache@ihe amendedomplaint alleges that McLaughlowed the Meekers the
duty to disclose C.M.’s entire medical record, but it fails to detail whetheduitysderives from
statute or the common law. From the face of the amended complaint, the Meekers agmeot all
any statutory duty to disclose this information. At oral argument, the Meekerssel pointed
to New York Social Services Law and case law thgdoses a duty ocertain entitieso disclose
pertinent medical informatiom the adoption context.

New York Social Services Law § 3&3ereates auty upon an “authorized agency” to
provide medical histories of children who are freed for adoption to the child’s pregpecti
adoptive parents. The statute further defines “authorized agency” to mean tjajgya
association, corporation, institution, society or other organizftcemsed] by another state . . .
approved by the department [and that] complies with the regulations of the deparimnént

Soc. Serv. Law § 371(10%ee alsdngrag 2006 WL 2827856, at * 12 (imposing statutory duty

on Albany county social services agency in adoption context).
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McLaughlin plainly does not qualify as an “authorized agency” such thatatoysy
duty might be imposed on him personally to disclose C.M.’s medical history to theffsiinti
Because the Court finds that no statutory duty exists, the Court will consicettser
McLaughlin had a common-law duty to disclose C.M.’s medical history to the Meé&lasss
haveconsidered a duty to disclose medical records in the adoption contaxt avtspecial
relationship” existsSeelngraq 2006 WL 2827856, at * 12 (noting that a “special relationship”

is necessary absent statutory duty to disclae®;alscCuffy v. City of New York, 69 N.Y.2d

255, 260 (1987) (discussing the elements of acigpeelationship). These cases, however, all
involved government agencies and the duties they owe (or do not owe) to the citizenythat the

serve and protect. S&eShaney v. Winnebago County Dep’t of SBens., 489 U.S. 189, 198

(1989).Plaintiffs hawe not identified any cases where the court imposed a common law duty to
disclose information on a private actor.

Even if the Court would impose such a duty upon McLaughlin based on his role in
C.M.’s adoption, the plaintiffs have nalleged any basis find that McLaughlin had a special
relationship with the Meekers that would impose upon him personally a duty to disdibse C
medical records to her prospeetadoptive parents. Again, the Court takes no position on
whether Starfish, by virtue of itoluntary disclosures, owed the Meekers a duty of care and

could be held liable for failing to disclose fully C.M.’s conditions. Accordingly, thimfs

3There is alsmo allegation in the complaint that Starfisiwhich is not a defendant in this actien
would qualfy as an “authorized agenéyN.Y. Soc. Serv. Law 8§ 371(10) (requiring that the agency,
among other things, be approved by any New York Social Services departoh@taanchildren for
adoption in the State of New York).
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have failed to state a claim for negligence or gross negligence, and these ddliB\NISSED
with prejudice. Such failing cannot be cured by amendrhent.
1. Negligent Misrepresentation

“Under New York law, the elements for a negligent misrepresentation claithatr(1)
the defendant had a duty, as a result of a special relationship, to give coomeaiin; (2) the
defendant made a false representation that he or she should have known was irRaiect; (
information supplied in the representation was known by the defendant to be desired by the

plaintiff for a serious purpose; (4) the plaintiff intended to rely and act upon it; aree(5) t

plaintiff reasonably relied on it to hts her detriment.Hydro Inv'rs, Inc. v. Trafalgar Power
Inc., 227 F.3d 8, 20 (2d Cir. 2000A claim for negligent misrepresentation must also satisfy

the requirements of Rule 9(b).” AIG Glob. Sec. Lending Corp. v. Banc of Am. Sec. LLC, 254 F.

Supp. 2d 373, 389 (S.D.N.Y. 2003).

To determine if a special relationship exists, “a fact finder should congidher the
person making the representation held or appeared to hold unique or special expgestiss; av
special relationship of trust or confiderexdsted between the parties; and whether the speaker
was aware of the use to which the information would be put and supplied it for that purpose.”

Suez Equity Inv'rs, L.P. v. TororiDominion Bank, 250 F.3d 87, 103 (2d Cir. 2001) (quoting

Kimmell v. Schaedr, 89 N.Y.2d 257, 264 (1996)).

Theplaintiffs have failed to allege factisat establista special relationshipf trust and

confidence between them and McLaughlin. In fact, there is no allegation that ¢ékerslever

41n the alternative, the Court dismisses the negligence and gross negligence claipisaitve of
plaintiffs’ negligent misrepresentation claiBeeSands Harbor Marina Corp. v. Wells Fargo Ins. Servs.
of Oregon, Inc., 156 F. Supp. 3d 348, 363 (E.D.N.Y. 2016) (collecting casescim @chirts dismissed a
negligence claim that was largely coextensive with the negligent miseepagen claim).
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knew of him, much less relied upon him. Moreover, for the reasons discussewvmomnigéul
adoptionsection, the plaintiffs have failed to allege negligent misrepresentation wiitiesutff
particularity. Plaintiffs’negligent misrepresentati@ount is also DISMISSED with prejudice.
IV.  New York General BusinessLaw § 349

The plaintiffs concede that New York General Business 8849 does not apply. This
count is DISMISSED with prejudice.
V. Intentional Infliction of Emotional Distress

Under New York law, “[tb sustain a claim for intentional infliction of emotional distress
(hereinafter, “lIED”), a plaintiff must demonstrate: ‘(1) extreamsl outrageous conduct, (2)
intent to cause severe emotional distress, (3) a causal connection between theatwhidhect

injury, and (4) severe emotional distress.” Druschke v. Banana Republic, Inc., 353028

308, 314 (S.D.N.Y. 2005) (quoting Bender v. City of New York, 78 F.3d 787, 790 (2d Cir.

1996). “To satisfy the first element, plaintiff must allege conduct that is so outrageou
character, and so extreme in degree, as to go beyond all possible bounds of decende and t
regarded as atrocious, and utterly intolerable in a civilized communityhdforore, the conduct
alleged must be intentionally directed at plaintiff and lackra@asonable justification.” Jones v.
Trump, 971 F. Supp. 783, 787 (S.D.N.Y. 1997 d, 1998 WL 1967891 (2d Cir. Sept. 21,
1998)(internal quotation marks omitted). “[U]nder New York law, an intentional infirctant
may be invoked only as a last resto provide relief in those circumstances where traditional

theories of recovery do not.” Salmon v. Blesser, 802 F.3d 249, 256 (2d Cir. 2015) (internal

guotation marks omitted).
“It is well established that the ogear statute of limitations set forth CPLR § 215(3)

for intentional torts is applicable to claims for intentional infliction of emotional distress
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Mariani v. Consol. Edison Co. of New York, 982 F. Supp. 267, 273 (S.D.N.Y. 1997), aff'd sub

nom. Mariani v. Consol. Edison Co., 172 F.3d 38 (2d Cir. 1998) (collecting cases).

McLaughlin argues that the complaint’s IIED claim is tibered becaudike statute of
limitationsraneither in April 2016 (one year after C.M.’s adoption) or October Z0ad year
after McLaughlin left Starfish)He futher contends that the behavior alleged in the complaint
does not rise to the heightened threshold for IIED claithe.Meekers allege that McLaughlin’s
conduct was outrageous and that the statute of limitations should be edoitadly

The plaintifs have failed to provide any explanation for why this case should be
equitably tolled. Assuming, without finding, that the statute of limitations fortD tlaim
against McLaughlin began to run in April 2015, when they adopted C.M., plaintiffs’ fiestrcas
this Districtwas filed on March 28, 2016, at the end of the limitations period. Plaintiffs then
waited five months following the October 11, 2016 dismissal before filing iWieern
District of WashingtonThe statute of limitations expired durittgs delay. Although they
refiled their claims against McLaughlin in this District immediately after they wisreissed
from the federal court in Washington, they have not demonstrated diligence imgutssi

claim.Torres v. Barnhart, 417 F.3d 276, 279 (2d Cir. 2005).

In the alternative, in light of the paucity of allegations against McLaugkersonally,
plaintiffs have failed to establish extreme and outrageous corlauttiffs’ IED claim is
DISMISSED with prejudice, and the Court declinegtant leave to amerwh futility grounds.
VII. Director Liability

The Meekers’ final count in the complaint is labeled “Board of Director lifgfi
brought under New York Ndtor-Profit Corporation Law § 72@: This statute, however, does

not create @rivate right of action but rather immunizes certain poofit directors and officers
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for conduct in their official capacity, unless such conduct constitutes groggemegl or an
intentional tort.Thus, there can be no “Board of Director Liability” claim, and the gross
negligence, negligent misrepresentation and fraud claims are dismiss@atogrounds.
Accordingly, this claim i©DISMISSEDwith prejudiceas well.
CONCLUSION

For the foregoing reasons the Court GRANTS McLaughlin’s motion to dismitss
entirety All claims are dismissed with prejudice with the exception of plaintiffs’ wrongful
adoption claim, which is dismissed without prejudie&intiffs may elect to file a second
amendment complaint stating only a claim for wrongful adoptioruNew York lawif they
believe they can allege facts consistent with this opirBeeDiscussiorPart I(C)(2) Any
second amended complaint must be filed within 30 days of this order. If plaghdisnot to file
a second amended complaint, the Court will dispigintiffs’ wrongful adoption claim with
prejudice and close this case.

The Clerk of the Court is respectfully requested to termithaenotion at ECF No. 38.

SO ORDERED.
SARAH NETBURN
DATED: July 13, 2018 United States Magistrate Judge

New York, New York
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