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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CARLOS ORTIZ GAITAN,
17¢cv5690
Petitioner
MEMORANDUM & ORDER

-against
THOMAS DECKER,et al.,

Respondents.:

WILLIAM H. PAULEY IlI, District Judge:
Petitioner Carlos Ortiz GaitgtiOrtiz”) brings this habeas petition under 28

U.S.C. § 2241, the All Writs Act, 28 U.S.C. § 1651, and Article I, Section 9 of the United States
Constitution alleging that his continued detention by Immigration and Customs Enforcement
(“ICE”) violateshis constitutional rightsIn August 2017, this Court referred thistter to
Magistrate Judge Kathae H. Parker for a Report and Recommendation (the “Repart”).
December 2017, after briefing and oral argumkiatyistrate Judge Parker issubd Report,
recommending denial @rtiz’'s petition Report and Recommendati¢iReport”), 2017 WL
6459610 (S.D.N.Y. Dec. 15, 2017Qrtiz filed objections (Petition&'s Objections to the Report
and Recommendation of the Magistratelge, ECF No. 24.) For the reasons that follow, and
after ade novoreview of the recordhis Court adopts Magistrate Judge Parker’s
recommendation that Ortiz’'s habeas petition be denied.

BACKGROUND

Ortiz is a Guatemalan citizer{(Verified Petfor Writ of Habeas Corpus Pursuant
to 28 U.S.C. § 2241, ECF No. 1 1 1.) itegally entered the United Statesre tharB0 years

aga (Return to Habeas Petition, ECF No.(1Gov’t Return”) Ex.1 (“Notice to Appear’at 3
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Gov't Return,Ex. 2 (“RAP Sheet”) atl.) In 2007, the United States adjusted his status to
Lawful Permanent Resident. (Notice to Appear atBjweenl1987and2015,0rtiz was
arrested seven timesd charged with crimaanging from driving under the influenagjminal
possessionf stolen property, petit larceny, menacing, anchinal contempt (RAP Sheeat
*3-4, *7-13.) In May 20150rtiz pled guilty tocriminal possession of a controlled substance, a
removable offense. (Notice to Appedr3;RAP Sheet at4-5.) On November 7, 2016, ICE
agents detained Ortiz and commenced removal proceediNgsce to Appea) Since then,
Ortiz has been detained at the Hudson Countyrdélew Jersey (Pet. T 1.)

On May 2, 2017, an immigration judge (the “IJ”) conducted a bond hearing for
Ortiz. At that hearing, the Government argued for detention pending removal baS&zsn
extensive criminal history and limited time since disg rehabilitation (Gov't Reurn, Ex. 10
(“May Hr'g Tr.”) 4:11-6:24.) Ortiz’'s counsel sought bond basedotiz’s family ties,recent
rehabilitation,and consistent employment over twenty yedkday Hr'g Tr. at6:1-8-9.) he IJ
determined thaDrtiz's criminal recordandsubstane abusevarranted continued detention.
(May Hr'g Tr. at8:24-9:3; Ex. 14 (“First Bond Meni) at 3.) Ortiz appealed to the Board of
Immigration Appeals (“BIA”). (Gov't Return, Ex. 15.)

On June 19, 2017, the 1J issued an order of removal. {&ewirn Ex. 4.) Ortiz
also appealethat order to the BIA. (Gov't Return, Ex. 8.) Both appeals remain pending.

On June 28, 2017, Ortimoved for reconsideration of the 1J’s bond determination.
(Gov't Return Ex. 5 (“Mot. to Withdraw”); Gov't Return, Ex. 18 (“Mot. for Reconsideration”).)
He argued that th&ppellate Divisiors recentgrant ofleave to appedlis narcoticsonviction

rendered thatonviction no longer finahndconstitutedcchanged circumstancegMot. to



Withdraw at2.) At hearings oduy 18 andJuly 26, 2017 (the “July hearings® the 1J
determinedhatOrtiz presented nohanged circumstances becahseconvictionremainedinal.
(Gov't Return Ex. 20 (“July 26 Hr'g Tr.”) 6:12—-22.)The 1J also held thainder 8 U.S.C. §
1226(c)—the statutewuthorizingOrtiz's detention—Ortiz wasineligible for a second bond
hearing? (Gov't ReturnEx. 21 (“Second Bond Memd. at 4) Ortiz also appealethis decision
to the BIA. (Gov't ReturnEx. 22.) This appeal also remains pending.

AlthoughOrtiz’s three appealsezemain pendingpefore the BIA he filed this
habeas petition, asserting thét) the IJfailed to hold the Government it burden of prooét
the bond hearingandwrongly deniedOrtiz bond; and (2) Ortiz shouloe exempted from
exhausting hiBIA appeals

DISCUSSION

A. Standard of Review

A district court “may accept, reject, or modify, in whole or in part, the findings or
recommendations made by the magistrate judge.” 28 U.S.C. 8 636(b)(1)(C). A cawsoeyi
novo those parts of the Report to which objections are made and reviews the remaiidar for

error on the face of the record. 28 U.S.C. 8§ 6363(b)(1); Nelson v. Smith, 618 F. Supp. 1186,

1189 (S.D.N.Y. 1985).

B. TheReport

With respect to the May hearinfpetRepordetermined that the [J@enial of

bondwas discretionary. “The Attorney General, the BIA, and many courts haveafjgner

L After commencing the July I8earing the 1J agreed to postpoiteo July 26because alCE attorneydid not have
one of Ortiz’'s motions. (Gov't Returkx. 7 (“July 18 Hr'g Tr.”) 4:2-10; 5:18-22.)

2 The Repormuseghat this holding mayraise constitutional concernghis Court declines to adopt that portion of
the Report. e BIAwill be able todetermine ithe 1J's holdingvascorrect.
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characterized bond decisions in immigration proceedings . disasétionaryin nature.”

Hassan v. Holder, 1&v-7157, ECF No. 17, at *9 (S.D.N.Y. Jan. 2, 2014), Report and

Recommendation adopted by 2014 WL 1492479 (S.D.N.Y. Apr. 15, 2014).

The Report found no evidence that the IJ failed to apply the proper standard in
exercisingthis discretion. Report, 2017 WL 6459640*3-4. The 1Jwas entitled to rely on
Ortiz’'s RAP sheet as evidence of past cringgglnothingdemonstratethat hefailed to
consider the additional evidence presented by Ortiz’s counsel. Report, 2017 WL 6469810,

seealsoLantigua v.Decker 2017 WL 5054567at *3-4 (S.D.N.Y. Oct. 27, 2017) (1Js may

assess “the totality of a detainee’s prior criminal history” and act within tisemretion to
“weigh [a pEtitioner’s prior convictions more heavily than his positive qualities.”).

With respect tahe July 2éhearingthe Report foundhat Ortiz musexhaust his
BIA appealrelating to his changed circumstances argurhefudre filing ahabeas petitionSee
Report, 2017 WL 64596101 *5 (“The BIA can cure the apparent error regardingdtse
interpretation of 8 C.F.R. § 1003.19(e) when it decides Mr. Ortiz's appeakQauBehe BIA
may grant Ortizherelief he seeksthat processhould unfold before this Court considére
meritsof anyhabeas petition. Report, 2017 WL 64596108a9. Finally, the Report
concludedhat Ortiz failed to demonstrate sufficieeisorto exclude him from exhausting his
appeal Report, 2017 WL 6459610, at *18-19.

C. Ortiz's Objections

. The May Hearing

Ortiz objects tahe Report’s findingthatthe U held the Government the
proper burden of proof artlatthe denial of bonevasdiscretionary.Ortiz argues thahe 1J

improperlyreliedon hisRAP sheetithout considering evidence proffered by his attorney.



Under Lora v. Shanahan, 804 F.3d 601 (2d Cir. 2015), an immigration detainee

must be granted bail “unless the government establishes by clear and corsvbémge that
the immigrantoses a risk of flight or danger to the communitlydra, 804 F.3d at 616. he 1J
explained at thetart d the May hearing thahewas operating under th@ra standard. $ee
May Hr'g Tr. at 3:4 (“l believe Lora appli€§.) He gaveOrtiz's counsetime to thoroughly
explain anyfactors supportin@rtiz's release (May Hr'g Tr.at4:11 —8:23.)However, the
Government presented evidence showirad Ortiz’s criminal recordspannedhearly 30 years,
and that a short amount of time had passed €mGe's rehabilitation. (May Hr'g Trat4:11—
5:24.)

At theend of thenearingand in a written memorandum, the 1J explaingy the
Governmensatisfiedits burdenunderLora. (SeeMay Hr’'g Tr. at8:24-9:3; First Bond Memo.
at 2-3.) Heacknowledgedhatthe Government’s burden is one of “clear and convincing
evidence”andfully summarizedhe evidenc@resated by Ortiz's counsel. (First Bond Memo.
at 3 (describing Ortiz’s family ties amdcent rehabilitation) Neverthelessthe 1J concluded
that “there ha[d] not been a sufficient amount of elapsed time for the Court teelibbe Drtiz]
no longemoses a danger,” and that in light of Ortiz’'s “extensive criminal record” andtrecen
conviction, ‘DHS met its burden and has established by clear and convicting evidence that
[Ortiz] is a danger to the community and a flight risk.” (First Bond Memo (eitiBg Lora).)
Nothing in the record suggests that théailled toapplythe Lora standad.

In applyingLora, the IJ was well within his discretion to review Ortiz’s RAP
sheet and find that outweighedther evidence Ortizdoes notllegethat thecrimeslistedin
his RAP sheet are inaccuratenly that the IJ weighed them tbeavily. Butweighingthe

evidencan this type of hearings a discretionargall. 8 U.S.C. § 1226(e)esGuyadin v.



Gonzales449 F.3d 465, 468—69 (2d Cir. 2006) (“An assertion than an 1J or the BIA misread,
misunderstood, or misapplied the law in weighing factors relevant to the grant drodlenia
discretionary relief does not convert what is essentially an argumertiehdtand BIA abused
their discretion ind a legal question.”).

Moreover in applying thir discretionjmmigration judgesnay considef[a]ny
... evidence that reasonably indicates the existehaeriminal conviction.” 8 C.F.R. §

1003.41(d)see alsd/argas v. Davies2016 WL 3044850, at *4 (S.D.N.Y. May 27, 2016) (IJs

may assess “the totality of a detainee’s prior criminal history, inodudirests and unarraigned
chargesin determining danger to the community.The 1J waghereforeentitled to consider
Ortiz’'s RAP sheet and det@whatweight togiveit.

[I. TheJdulyHearines

Ortiz alsoobjects to the Report’s determinatitbrat Ortizmustexhaust hi8IA
appeakegardinghe finality of hisconviction.

At the July 26 hearing, the tietermined that Ortiz’s appeal did radterthe
finality of his conviction. (July 26 Hr'g Tr. at 6:15-22The 1J also concluded that he lacked
jurisdiction under 8 1226(c) to conduct a second bond hearing. (Second Bond te?nd),
This Court declines to consider whetltgeseholdingswerecorrectwhile Ortiz’'s administrative
appealon these determinations apending. While not statutorilyrequired, district courts

generally require exhaustiai administrativeappeals SeeHowell v. I.LN.S., 72 F.3d 288, 291

(2d Cir. 1995). Courts magxcuse the need for administrative exhaustion when “(1) available
remedies provide no genuine opportunity for adequate relief; (2) irreparablermayrgccur

without immediate judicial relief; (3) administrative appeal would be futile; [or] (4¢itan



instancegin which] a plaintiff has raised a substantial constitutional questibtoivell, 72 F.3d
at 291.
Ortiz fails to show why he should be exemptedheiBsuesaisedin his petition

may beresoledat the administrative levelSeeUnited Statesy. Gonzalez-Roque, 301 F.3d 39,

46-47 (2d Cir. 2002)tie BIA can address procedural defgascordRashtabad v. I.N.S., 23

F.3d 1562, 1567 (9th Cir. 1994) (“[A]llegations of due process violations are exactly thefsort
procedural errors which require exhaustionThe BIA will determinewhetherOrtiz's leave to
appeal constitutes changed circumstajiteseby warranting a nelsondhearing Ottiz
therefore cannot show that laippeals futile.

And Ortiz’s cetention, even if prolonged, does not amount to irreparable injury.

See, e.gMichalski v. Decker-- F. Supp. 3d-, 2018 WL 317783, at *5 (S.D.N.Y. Jan. 4, 2018)

(“[Petitioner’s] claim that prolonged detention constitutes an irreparable injury tlyatxoase

exhaustion has been rejected by courts in this Disjri€az Nativi v. Shanahan, 2017 WL

281751, at *1 (S.D.N.Y. Jan. 23, 2017). Nan Ortiz evadadministrative exhaustidoy
arguingthathis detention is unconstitutional. Although the BIA does not decide constéltion

claims, it may moot them by addressing proceddeéécts. Se¥albrun v. Hogan, 439 F.3d

136, 137 (2d Cir. 2006) (petitien“cannot evade BIA review merely bgbelinghis claim a due

process claim”) (internal citation and alteration omitt€&t)nzalezRoque, 301 F.3d at 48 (“Due

process is not a talismanic term which guarantees review in this court ofiynr@cerrors
correctable by the administrative tribunal.”) (internal citatimil quotation marks omitted).
Again, this Court declines to endottbe Report’s discussioabout potential constitutional

concernsn the proceedings before the 1J.



In afinal paragraph, Ortiz requedtsat this case be stayeBecause th BIA’s
determination may moot this habeas petitithis Court denies that applicatiocBeePaz Nativj
2017 WL 281751, at *2 (dismissing habeas petition because BIA reversal could rridetriya

v. Mechkowski, 2016 WL 595999, at *1 (S.D.N.Y. Feb. 11, 20%6jne). Since Ortiz’s petition

is dismissedvithout prejudicehe mayfile a second habeas petition if he disagrees with the
BIA’s determination at the conclusion of the administrative process.

CONCLUSION

For the foregoing reasons, this Court addipé Report’s conclusions, denies
Ortiz’'s objectionsand dismisses thgetitionwithout prejudice.

Because Ortiz has not made a substantial showing of the denial of a constitutional
right, a certificate of appealability will not be issuegee28 U.S.C. § 2253(c). This Court
further certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this Nelmnor&

Order would not be taken in good faitBeeCoppedge v. United States, 369 U.S. 438 (1962).

The Clerk of Court is directed to terminate all pending motions and mark thisscalssed.

Dated:February 7, 2018
New York, New York

SO ORDERED:

\j ,_5-)‘- \\l Q U_A&_l,._ -
WILLIAM H. PAULEY III ¢
U.S.D.J.




