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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STACEY A MACALISTER,
Plaintiff,

- against
OPINION AND ORDER

MILLENIUM HOTELS & RESORTS;
M&C HOTELS, NYC; PAWL WONG, 17 Civ. 6189ER)
PRESIDENT, NORTH AMRICA; HILARY
TOLMAN, VICE PRESIDENT, HUMAN
RESOURCES; andHAWRENCE LEE, SVP,
HUMAN RESOURCES,

Defendans.

Ramos, D.J.

Stacey MacAlister, praeding pro se, brings this actialkeging violations of the Age
Discrimination in Employment act of 1976 (“ADEA”), Title VII of the Civil Rits Act of 1964
(“Title VII"), New York State Human Rights Law (“NYSHRL"), and NeVork City Human
Rights Law(*"NYCHRL"). Specifically, MacAlistemllegesdiscrimination based on age, sex,
race, nationality, and gender, hostile work environment under Title VII, aaldhtiein based on
her complaints to management about the alleged discrimination. Defendants now move to
dismiss the Complaimursuant to Rules 12(b)(1) and 12(b)(6) of tkeeéral Rules of Civil
Procedure. For the reasons set forth belbesJefendarst motion iISGRANTED.
|. BACKGROUND
A. Factual Background

MacAlisteris a white American woman over 40 years of age who was hired by

Millenium Hotels & Resorts- North America (“Millenium”) on May 6, 2016, as the Corporate
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Director of Sales Doc.20, 1 1. Four months later, on September 1, 2016, she received a
promotionto lead the Global Sales Team of North Amerildh, T 4. One of her supervisors was
defendantPaul Wong, who was thegsident oMille nium. Id., 1 5. Throughout her tenure,
MacAlisteralso workedvith defendantddilary Tolman, vice pesident of Human Resources,
andLawrence Lee, senior vicegsident of Human Resourcdsl., 116, 8, 10, 11, 12, 14, 27,

28, 30.

MacAlister alleges a series of incidethat negatively impacted her work and lecto
demotion in her responsibilitiesirst, she claimshe was treated unfairly because on December
9, 2016, she was the only director on the corporate leadership team who was not given a
renovated officeunlike each of the other leadership team members who were younger males of
Asian/Indian descentld., 7. Further, she alleges that she was placed in an office that was a
converted closetld.

OnDecember 13, 2016, MacAlister was notified that she would be losing two of her
administrative suppodtaff despitethe implementation of two new policies thatreased he
work responsibilities.ld., § 8;Doc. 23-2at 13 She alleges that she had to oversee the largest
teamof any supervisor, and that many of her staff members “highly challenged” due to the
failure of past management to train thproperly.> Doc. 20, 1 8;Doc. 23-2at 13 On January
19, MacAlisterreceivedan e-mail from Tolman stating that she would no longer have
responsibility for the North American Global Sales Teeasferencindher inabilityto properly
manage the team. Dd23-2at 11

MacAlister also allegeFolman falsely, publicly, and verbally accused her of

disappearindor hours and, at one point, posteetjob on Linkedlnasan available job

! Plaintiff specifically refers to seven out of her nine remaining stigbaff members.
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opening? Doc. 20, 11 10-11.Shefurther clains that she was not invited to tworporate

leadership meetingand she was not given the visiting schedule of one of the hotel’s executives.
Id., 1114, 19. Lastly, MacAlister allegethather supervisor, Wong, allegedlyed to thwart her
success by demanditg meet with hewhile she was in between meetingsh two senior

executive clientsld., 1123, 25.

In responséo these action®n February 13, 201KjacAlisterinformally reported her
concerndy email to Lee, senior vice president of Human Reses. Id., 127. Lee allegedly
assured her that a full and thorough investigation would be conducted, inclusive of M/.ofig.
28. On February 1 MacAlisterfiled another report with Lee on behalf of onenef colleagus,
who allegedly feared for her physical safegg@iuse Wong woulepeatedlycorner her in the
hotel in a hostile, threatening manner to try and get her to lie MamAlister. Id., 1129-30.
Shortly afteron March 10, 201,”MacAlister was fired Id., { 32.

B. Procedural History

MacAlisterfiled atimely charge of discrimination with the Equal Employment
Opportunity Commission (“EEOC”) on April 26, 201W. at 6 The EEOC issued her a right-
to-sue letter on May 15, 201Td., and she&imely filed the instat action on August 15, 2017.
Id. at 1, 6.

The Complaint asserts six claimél) age discrimination in violation of the ADEA, (2)
employment discrimination in violation of Title VII; (3) employment discrimination in viola
of NYSHRL,; (4) employment discrimination in violation of NYCHRL,; (5) retaliat@nthe

basis of Plaintiff's complaints; ar(@) hostile work environmentld. at 3-5.

2 Plaintiff does not specify what the nature of the LinkedIn post \&h® states that the “job posting” is on file;
however, it is not in any of the exhibits. For the purposes of pleadan@atrt will assume that the Linkedlngt
was in fact a postmpublicizing her job.



On December 4, 2017, prior to Defendants filing a motion to dismiss, Plaintiff sought
leave to amend the Complaint to clarify that she was distaited and retaliated against because
of her gender, skin color, and ageoc. 19. The Court granted this request and the Amended
Complaint waglocketed on January 5, 201Boc. 20. Defendants moved to dismiss the
Complaint on February 22, 201&o0c. 24.

II. LEGAL STANDARD

Defendantsnove to dismiss pursuant k@deral Rulesf Civil Procedurel2(b)(1) and
12(b)(6). “Courts are required to decide the jurisdictional question first bezaisgosition of
a Rule 12(b)(6) motion is a decision on the merits, and therefore, an exercisedottjon.”
Spruill v. NYC Health & Hosp2007 WL 2456960, at *1 (S.D.N.Y. 2003aff'd sub nomSpruill
v. NYCHealth & Hospitals Corp.367 F. App'x 269 (2d Cir. 2010) (quotiMagee v. Nassau
County Med. Ctr.27 F.Supp.2d 154, 158 (E.D.N.Y.1998))X¢mal citation marks omitted).

A. Motion to Dismiss Under Rule 12(b)(1)

A Rule 12(b)(1) motion seeks dismissal for lack of suljeatter jurisdiction.
Fed.R.Civ.P. 12(b)(1)“W hen considering a motion to dismiss for lack ujectf]matter
jurisdiction . . ., a court must accept as true all material factual allegations in the complaint.”
Shipping Fin. Servs. Corp. v. Drakdst0 F.3d 129, 131 (2d Cir.1998)levertheless, “[t]he
burden of proving jurisdiction is on the party asserting Malik v. Meissner82 F.3d 560, 562
(2d Cir.1996) (internal quotation marks omitted). In other words, for questions “involving the
jurisdiction of a federal court, jurisdiction must be shown affirmatively, andsti@wing is not
made by drawing from the pleadings inferences favorable to the partyragsger Drakos 140
F.3d at 131. Accordingly, a court may consider affidavits and other material beyond the

pleadings to resolve jurisdictional questions under Rule 12(b$@¢. Robinson v. Gov't of



Malaysia 269 F.3d 133, 141 n.6 (2d Cir. 2001).
B. Motion to DismissUnder Rule 12(b)(6)

When ruling on a motion to dismiss pursuant to Rule 12(b)(6), district courts are required
to accepts true all factual allegations in the complaint and to draw all reasonable ¢eferen
the plaintiff's favor. Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013). However, this
requirement does not apply to legal conclusions, bare assertions, arsconelllegations.
Ashcroft v. Igbal556 U.S. 662, 678, 681, 686 (2009) (citBgl Atl. Corp. v. Twomblys50
U.S. 544, 555 (2007)). In order to satisfy the pleading standard under Rule 8, a complaint must
contain sufficient factual matter to state a claim to relief that is plausible on itddied, 556
U.S. at 678citing Twombly 550 U.S. at 570 Accordingly, a plaintiff is required to support her
claims with sufficient factual allegations to show “more than a sheer possibility tleiendant
has acted unlawfully.ld. “Where a omplaint pleads facts that are merely consistent with’ a
defendant’s liability, it ‘stops short of the line between possibility and plaitsibi entitlement
to relief.” 1d. (quotingTwombly 550 U.S. at 557
C. Pro SePlaintiff

Courts read pro ggleadings “liberally and interpret them to raise the strongest arguments
that they suggest.Jorgensen v. Epic/Sony Recaqrds1 F.3d 46, 50 (2d Cir. 2003) (quoting
McPherson v. Coombé&74 F.3d 276, 280 (2d Cir. 1999)'he obligation to read a pro se
litigant’s pleadings leniently “applies with particular force when the plaintifd rights are at
issue.” Jackson v. NYS Dep't of Lab@09 F.Supp.2d 218, 224 (S.D.N.Y. 2010) (citing
McEachn v. McGuinnig 3567 F.3d 197, 200 (2d Cir. 2004)‘However, even pro se plaintiffs
asserting civil right claims cannot withstand a motion to dismiss unless their peadirtgin

factual allegations sufficient to raise a ‘right to relief above theutkmace level.” 1d. (quoting



Twombly 550 U.S. at 555
1. DISCUSSION
A. Agediscrimination under the ADEA

Age Discriminaton claims follow theMcDonnell Douglagramework of analysisSee
McDonnell Douglas Corp. \Green 411 U.S. 792 (1973%eealsoDelaney v. Bank of Am.
Corp., 766 F.3d 163, 167-68 (2d Cir. 20Xéxtending the framework to ADEA claimsYnder
this framework, the plaintiff bears the initial burden of proving a prima faceeafas
discrimination. Id. at 168. Afterwards, the burden shifts to the defendant to artieulate
legitimate nordiscriminatory reason for the alleged actiotts. Lastly, if the defendant satisfies
its burden, the plaintiff has to prove that the proffered reason that the defendant gave has
underlyingpretext of discriminationld.

“While the plaintiff ultimately will need evidence sufficient to prove discriminato
motivation on the part of the employer| ], at the [pleading] stgg@o+to the employer’'s
coming forward with the claied reason for & action-the paintiff does not needubstantial
evidence of discriminatory intentLittlejohn v. City of N.Y.795 F.3d 297, 311 (2d Cir. 2015)
(emphasis added)rhe gaintiff just needs to make a showing “(1) that she is a member of a
protected clas (2) that she was qualified for the position [in question], (3) that she suffered an
adverse employment action, and [@#gt she] can sustainmainimal burden of showing facts
suggesting an inference of discriminatory motivatioldl” (emphasis added)Such a showing
by the paintiff “will raise a temporary presumption of discriminatory motivation, shiftirey th
burden to the employer and requiring the employer to come forward with itscisifi for the
adverse employment action against the plaintifél’ at 307.

Here, MacAlister easily satisfies the first two factors. iSteemember of a protected



classbecause she is over 40 years die29 U.S.C. 8631 (2016). She was also qualified for
the position.To determine a plaintiff's qualificains, courts can consider a number of objective
factors, such as the years of experience, accomplishments, positive padenaviews, merit-
based systems, academic degrees, quality of the work, and interview Seg€sIry v.

Ashcroft 336 F.3d 128, 138-39 (2d Cir. 2008Y)jtkowich v. Gonzale$41 F. Supp. 2d 572,
580-82 (S.D.N.Y. 2008). When it comes to hiring, courts have allowed employers to use their
subjective impressions to determine a prospective employee’s qualificSgeeByrnie v. Town

of Cromwell, Bd. Of Educ243 F.3d 93, 104 (2d Cir. 2001). Whitethe instant case,
MacAlisterdoes not bring up any of these objective and subjective considerations, the fact that
she was hired as the corporate director of sales and promoted thdeéabal sales team
approximately four months latatready speaks to the fact that she was qualifiethe position.
Doc. 20, 111, 4.

Although it is a much closer call, MacAlister’s allegations also support arnte of
adverse employment acti@t this juncture An adverse employment action is a materially
adverse change in the terms and conditions of employnvathirampuzha v. Potteb48 F.3d
70, 78 (2d Cir. 2008). Such an action should be more disruptivedhaere inconvenience or
analteration of job responsibiliti€'s.Brown v. City of Syracusé73 F.3d 141, 150 (2d Cir.

2012) (quotingloseph v. Leavitd65 F.3d 87, 90 (2d Cir. 2006)). Adverse employment actions
are material only if they are “of such quality or quantity thaiaaa@aable employee would find

the conditions of her employment altered for the worgdbuja v. Nat’l Broad. Co. Universal

851 F. Supp. 2d 599, 606 (S.D.N.Y. 2012) (quoliogres v. Pisanpl16 F.3d 625, 632 (2d Cir.
1997)). A plaintiff can show thisytpresenting an employment action that “effected the

deprivation of some tangible job benefits such as compensation, terms, conditions,eggwivil



of employment.”ld. (quotingAlfano v. Costellp294 F.3d 365, 373 (2d Cir. 2002)). Courts
have emphased, however, that “there is no brigite rule as to what constitutes a ‘materially
adverse change,” and courts must review the circumstances of each case toaletkethiar a
challenged employment action is sufficiently significant to serve as tiefbas claim of
discrimination.” Durick v. N.Y. City Dep’t of EAuc202 F. Supp. 3d 277, 287 (E.D.N.Y. 2016).

Courts have typically considerath employment action as materially adverse in
situations dealing with a “termination of employment, demotiodenced by a decrease in wage
or salary, a less distinguished title, material loss of benefits, signifiaintigished material
responsibilities, or other indices unique to a particular situatibeihgold v. New York366
F.3d 138, 152 (2d Cir. 2004). The loss of support staff may also be materially adverse if it is
connected with more favorable treatment towards other emplo$eesGibson v. Naugatuck
Hous. Auth.2007 WL 2572265, at *4 (D. Conn. 2007). Because there is no lirightile as
indicated by the “other indices” languageHaingold it is helpful to go through examples of
employment actions that are not considered materially adverse.

Courts have generally held that “excessive scrutiny does not constituteeadver
employment in the absence of other negative results, such as a decrease bepaymaced on
probation.” Honey v. Cnty. Of Rockland00 F. Supp. 2d 311, 320 (S.D.N.Y. 2002 also
Stoddard v. Eastman Kodak C809 Fed. App’x 475, 479 (2d Cir. 2009). Furthermore, while
close monitoring can cause an employee embarrassment or anxiety, these deeetbnsi
“intangible consequences that are not materially adveidertison v. Pottey 363 F. Sup. 2d
586, 591 (S.D.N.Y. 2005). Being subjectedntsulting language or unfair criticism the
presence of other employe#ses not constitute an adverse employment action without further

indication of a “material impact on the terms and conditidns oemployment.”"See Smalls v.



Allstate Ins. C0.396 F. Supp. 2d 364, 370-71 (S.D.N.Y. 2005) (quotieg v. N.Y. State Dept.
of Health 2001 WL 34031217, at *15 (S.D.N.Y. 2001)).

Similarly, exclusion from meetings, reprimands, or negative evaluatiertgcally not
adverse.SeeWatson v. Paulsqrb78 F. Supp. 2d 554, 565 (S.D.N.Y. 200Bachtenberg v.
Dep't of Educ. Of City of N.Y937 F. Supp. 2d 460, 469 (S.D.N.Y. 201Regarding physical
office spaces, courts have held thatiiftlrelocation of [an] office to a windowless, poorly
ventilated room does not constitute an adverse employment aclicachtenberg937 F. Supp.
2d at 467.Inadequate space and office suppleasd the loss of an office also do not constitute
adverse employment actions without some corresponding loss of status or diminution of
authority. See Stoddard09 Fed. App’x at 479Vanamaker v. Columbian Rope Cb08 F.3d
462, 466 (2d Cir. 1997). In other words, while the loss of an office, alone, does not constitute an
adverse employment action, the loss of an office accompanied by a loss of sthtus, a
“clouding of responsibilitiestan be materially advers&eeWanamakerl08 F.3d at 466
(citing Collins v. State of 111.830 F.2d 692 (7th Cir. 1987)).

In the instant case, MacAlistalleges that she was not given one of the newly renovated
offices; she was given, instead, an office that was a converted closet; she elpatalgsed of
disapgearing for hoursn front of her employees; her job was posted on LinkedIn; she was
excluded from meetings with executive clients; and she was not notified of itireg\sshedule
of an executive employee. These facts do not indicate materially adweps®yment actions
because there is no indication that such actions were accompanied by a toateafingible
job benefits such adecrease pay or probation. Moreover, during this tifvacAlister
remained irher job as theicectorof sales in Noth America withno indication of a loss of

status or compensation.



However, MacAlistefurther alleges that she lost two of her supptatf and that she
was demoted frorbeing thenead of the Global Sales Team. For the purposes of pleading,
construimg the facts in Plaintiff's favor, these employmantions are materially adverse.
MacAlisterdoes not indicate the specific tangible job benefits, conditions, and privileges she lost
as a result of the demotion. However, at the very least, the dermaticates doss of title and
materially diminshed responsibilities, which, pursuant&ingold suffice agnaterially adverse
employment action Regarding the losdg support staffMacAlisterdoes not provide additional
facts indicating the number @ross of support staff, if any, of the other teams. Therefore, it is
possible that the employment actions are not materially adverse when cotogzeed
colleagues. However, construing the facteenfavor, the Court deems the loss of suppatff st
materially adverse because, pursuarkltmuja, the loss of staff membecsnindicateto the
reasonable employee that the conditions of her employment were altered forske w

Finally, the Court finds that MacAlister has not established a minimaeimée of age
discrimination. For age discrimination claims under the ADEA, the inference of discrimination
only has to be a minimal inference that age was the “but for cause” of the acdtiense a
Marcus v. Leviton Mfg. Co., Ind661 F. App’x 29 (2d Cir. 2016). The “btdr’ standard of
adverse employment is “not equivalent to a requirement that age was the esmpidye
consideration, but rather that the adverse employment action would not have occurred without
it.” Delaney 766 F.3d at 168-69 (2d Cir. 2014). In other words, “in determining whether a
particular factor was a bdior cause of a given event, we begin by assuming that that factor was
present at the time of the event, and then ask whether, even if that factor had beerhabsent, t
event nevertheless would have transpired in the same Waig.& Waterhouse v. Hopking90

U.S. 228, 250 (1989).
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As mentioned above, the only adverse emplaytraetions to consider are thiaiptiff's
loss of support and her loss of respibility as the head of the Global Sales TearNorth
America. MacAlisteihas failed to establish a minimal Hot inference that these adverse
actions occurretiecause of her age. She makes no indicatiorshieatas exlicitly being
singledoutbecause of her agén fact, tere is no indication that anyone mentioned anything
about her agat all, nor is there any indication she was replaced in her role by a younger
candidate.Regarding the loss of support staffacAlisterdoes not give angdditianal
information about the number removalof support &ff of any other team to show, for
example, the favorable treatmenthefr younger colleagues. Therefore, no minimal inference of
discriminatory intent regarding age can be drawn. As such, the Defendantsi teatismiss
the age discrimination claims under the ADEA is GRANTED.

B. Discrimination under TitleVII

Title VII discrimination claims are also analyzed under the busihfting framework of
the McDonnell Douglas Standar&ee Littlejohn795 F.3d at 307. e plaintiff needs to make a
showing “(1) that she is a member of a protected class, (2) that she wasdjt@lifiee position
[in question], (3) that she suffered an adverse employment action, dtith{4hejcan sustain a
minimal burden of showing facts suggesting an inference of discriminatory motivatahn.”
Here, MacAlisterfalls under a priected class due teer race, national origin, and gender as a
white American woman. She was qualified for the position in question thaeshe was hired
and promoted to be the head of global sales in North AmeAdditionally, MacAlisterdid
suffer adverse employmeattions when she lost her support staff and when she was demoted
from her role as head of global sales shortly after.

To makean inference ofliscriminatory motivatiorunder Title VII,"it is well settled that

11



.. .discriminatory intent may be derivém a variety of circumstances, including . . . ‘the
employer’s criticism of the plaintiff's performance in ethnically degradenms; or its invidious
comments about others in the employee’s protected group; or the more favorailertr et
employeesiot in the protected group.’Leibowitz v. Cornell Uniy.584 F.3d 487, 502 (2d Cir.
2009) (quotingChambers v. TRM Copy Ctrs. Carg3 F.3d 29, 37 (2d Cir. 1994Qperseded
on other groundsIn the instant case,ithhout more informationiMacAlisterfails to draw a
minimal inference that she was being discriminated aghetstuse of her protected stat&he
does not make arindication that the adverse employment actioescannected to criticisms or
comments about her status as a (1) white (2) U.S. born (3) woman. Furthermore, she does not
provide any infomation abotiany other employee, never mind any similarly situated employee
which does not allow this Court to draw an inference that there was favorabieetmeat other
employees outside of her protected status. WitdeAlisteralleges that she was the only one in
her protected class who experienced these specific adverse employmoeist abe does not
allege facts to indicate that her colleagues’ situations were left ureghadglditiorally, it is
difficult to draw a minimal inference that she was being discriminag@ghstin connection with
her demotion as the head of global sélesauseshe was the only one who served in that
capacity andhere is no allegation that she waplaced Therefore, the Defendants’ motion to
dismiss the discrimination claims under Title VIl is GRANTED.
C. Hostile Work Environment under Title VII

Like the ADEA and Title VII claims hostile work avironment claim&lso analyzed
under theMcDonnell Douglasramework. See @ick v. Co. of Suffo]ib46 F. App’x 58 (2d Cir.
2013). The plaintiff has the burden of showing a prima facie claim by establishiag[the]

workplace was permeated with discriminatory intimidation that was sufficiestreor
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pervasive to alter the conditions of [the] work environment and (2) that a speci§iebizss for
imputing the conduct that created the hostile environment to the emplageat’ 59 (quoting
Schwann v. Town of Avphl8 F.3d 106, 110 (2d Cir. 1997)). This standard is a demanding one.
SeeMonterroso v. Sullivan & Cromwell, LLFB91 F. Supp. 2d 567, 584-85 (S.D.N.Y. 2008).
However, while the standard is high, the Second Circuit has cautioned agaiirgj thetbar
too high.” SeeFeingold 366 F.3d at 150. “The test is whether ‘the harassment is of such quality
or quantity that a reasonable employee would find the conditions of her employressd &ir
the worse.” Id. at 150 (quotingerry, 336 F.3d at 148 “The fact that the law requires
harassment to be severe or pervasive before it can be actionable does not mean ywsemplo
are free from liability in all but the most egregious caséd.”

Courts ultimately consider thetality of the circumstances basedtba following
factors: (1) the frequency of the discriminatory conduct, (2) its severity, (3) whetlser it i
threatening and humiliating, or a mere offensive utterance, and (4) whathezasonably
interferes with an employee’s work performan&ee Harris v. Forklift Syslnc., 510 U.S. 17,
23 (1993). The incidents must be “repeated and continuous” rather than “isolated or octasional
Kotcher v. Rosa and Sullivan Appliance Ctr., Jf8&7 F.2d 59, 62 (2d Cir. 1992). However, a
single incident may be enough if it is “exdrdinarily severe."Kouakou v. Fideliscare N.Y920
F. Supp. 2d 391, 402 (S.D.N.Y. 201Feverity is measured by whether the workplacsas
severe as talter the terms and conditions of the plaintiff's employnietee Raspardo v.
Carlone 770 F.3d 97 (2d Cir. 20149¢ee als®lfano v. Costellp294 F.3d 365, 373 (2d Cir.
2002) (holding that a hostile work environmenristswhere “the workplace was so severely
permeated with discriminatory intimidation, ridicule, and insult that the termsaauutitions of

his employment were thereby altergd.Similar to adverse employment actiohsjng wrongly
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excluded from meetings, being excessively criticized, gossip about thaffleefusing

training, reducing job responsibilities, and changeseroffice space generaltdo not constitute
hostile work environmentsSee Fleming v. MaxMara USA, In871 F. App’x 115, 119 (2d Cir.
2010) (holding that a plaintiff who was excluded from meetings, criticized, andusiengémails

did not have dostilework environment claim)Nunez v. N.Y.S. Dep’t of Corr. & Cmty.
Supervision2015 WL 46D5684, at *14 (S.D.N.Y. 2015) (holding that gossip about the plaintiff
did not constitute a hostile work environmendtjlery v. N.Y. State Office of Alcoholism &
Subsance Abuse Sery22018 WL 3098881, at *3 (2d Cir. 2018) (holding that refusing training,
reducing job responsibilities, and making someone s#ideiherunit did not create a hostile

work environment).

Thereis nothing in the instant casigat wouldsuggest that “that the workplace was so
severely permeated with discriminatory intimidation, ridicule, and insult that tine terd
conditions of his employment were thereby alteredlifano, 294 F.3dat 373. MacAlisters list
of grievances, discussed above, do not, alone or in combination, create a hostile work
environment because she does not alkgy instances of ridicule orsult directedtowards her
protected statusSimply stating thashereported Wong’s harasment, hostility, discrimination
and repeated entrapment attempts to Lawrence Lee” is conclusory. MadAtister alleges
that her colleague feared for her physical safety because Wong repeateeltgatiar in the
hotel in a hostile, threatening manner to try and get her to lie about her. However, using the

words “repeatedly,” “hostile,” and “threatening” does not make the allegatioressy |
conclusory.MacAlisterdoes not allege facts specify the number of times Wong confronted
her colleague, madoes she specify how Wong was being hostile and threatening. While this

Court is required to accept as true all factual allegations in the complaint and talldra
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reasonable inferences in the plaintiff's fadfalker, 717 F.3d at 124, this does not apply to
“bareassertions[ pr conclusory allegations.Ashcroff 556 U.S. at 678Therefore, the
Defendants’ motion to dismiss the hostile work environment cl&n&RANTED.
D. NYSHRL

NYSHRL claims regarding discriminatia@re analyzed identically to ADEAnd Title
VIl claims. SeeMarcus 661 F. App’x at 33Bermudez v. City of New Y orK83 F.Supp.2d 560,
576 (S.D.N.Y. 2011)see alsdMandell v. County of Suffql816 F.3d 368 (2d Cir. 2008).
While New York State uses“aotice pleading” standard, which is a lower standard than
“plausibility,” it has been “well established that a federal court sitting in sityeapplies federal
rules of procedure to a plaintiff's claims under both state and federal Mar¢us 661 F.
App’x at 31. As aforementioneff|acAlisterfails to establish a btfor cause between her age
and the adverse employmentiao in question. Furthermore, sfals to establish an inference
of discriminationagainst her race, nationality, and gendgénerefore, the Dfendants’ motion to
dismiss the discrimination claims under NYSHRL is GRANTED.
E. NYCHRL

“Courts must analyze NYCHRL claims separately mnapendently from any federal
and state law claims.Mihalik v. Credit Agricole Cheuvreux N. Am., In£15 F.3d 102, 109 (2d
Cir. 2013). Under the NYCHRL, discrimination claims are construed liberalbwvior fof
plaintiffs to the extent that such a construction is reasonably posailblenio v. City of N.Y.
947 N.E.2d 135, 137 (2011).h@&refore, “a complaint may fail to state a claim under Title VII

and the NYSHRL but still be allowed to proceed under the NYCHRAGrkneh v. Supper

3 Like ADEA and Title VII claims, NYSHL claims also follow the burdshifting analysis of the McDonnell
Douglas frameworkSee Spiegeb04 F.3d a80 (2d Cir. 2010) (citingpawson v. Bumble & Bumhl898 F.3d 211,
21617 (2d Cir. D05)).
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Shuttle Int’l. Inc, 2016 WL 5793744, at *4 (S.D.N.Y. 2016&yurthermore, unlike the federal
statutes anthe NYSHRL, “the NYCHRL does not require either materially adverse
employment actions or severe and pervasive condialialik, 715 F.3d at 114. A showing
that “the plaintiff was treated less well because of a discriminatory intenttwsatfice.

Workneh 2016 WL 5793744, at *9 (quotirigaSalle v. City of N.Y2015 WL 1442376, at *2
(S.D.N.Y. 2015)). However, despite this broader standard, the NYCHRL does not serve as
“general civility code.” Soloviev v. Goldstejri04 F. Supp. 3d 232, 247 (E.D.N.Y. 2015). The
plaintiff still bears the burden of showing that the conduct is caused by dis¢ominzotive
because of the plaintiff's protected characteribtidlorkneh 2016 WL 5793744, at *9 (quoting
Soloviey 104 F. Supp. 3d at 247).

Forreasonsalready discussetlacAlisterdoes not allge any facts that indicate
discriminatory intenbn part of the Defendant¥Vhile she alleges that she is the only one with
her protective status who experienced the employment actions in question, she dlegenot
any additional fa& distinguishing her experienciesm that of her colleagues. For example,
while she may have lost two of her support staff, leaving her with nine, she does ngtthgecif
number of support stiaher colleagues had and whethemot their teams were left untouched.
Despite the broader standard of the NYCHRIacAlister still bears the burden of showing an
inference of discrimination and this burden has not been met. Thete®iddendants’ motion

to dismiss the discriminan claims under NYCHRL is GRANTED.

4 Once the plaintiff has met this burden, “[ilt is unclear whether, amh&t extent, thiicDonnell Douglasurden
shifting analysis [applies].'Mihalik, 715 F.3d at 110 n. 8. Nevertheless, the analysis in the instant cadenaul
change athtis juncture.
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F. Retaliation Claims

Retaliation claims also follow a burdshifting framework of thévicDonnell Douglas
standard.See Summa v. Hofstra Univ08 F.3d 115, 125 (2d Cir. 2013) (citingDonnell
Douglas Corp. v Greer11 U.S. 792 (1973))For ADEA, Title VII, and NYSHRL claimsa
make out a prima facie case of retaliation, the plaintiff must shbat:“(1) she engaged in a
protected activity; (2) her employer was aware of this activity;n@employer took adverse
employment action against her; and (4) a causal connection exists betweesgit: adlverse
action and the protected activityltl. at 125 Malena 886 F. Supp. 2d at 361-62 (applying the
federal standard to NYSHRL claimsPnce this is established, “the burden of production shifts
to the employer to demonstrate that a legal, nondiscriminatory reasons &xisteaction.”
Summa708 F. 3d at 12fguotingRaniola v. Bratton243 F.3d 610, 625 (2d Cir. 2001)). If the
employer makes a nedliscriminatory showing, “the burden shifts . . . back to the plaintiff to
establishthrough either direct or circumstantial evidence, that the employer’s acgnmfact,
motivated by discriminatory retaliationJd.

A “protected activity refers to action taken to protest or oppose statutorily prohibited
discrimination.” Cruz v. Coach Stores, InQ02 F.3d 560, 566 (2d Cir. 2000). Opposition to
employment discrimination “need not rise to the level of a formal complaint in rdeceive
statutory protection.”d. Informal protests of employment discrimination can suffice, which
includes making “complaints to management, writing critical letters to customeiestprg
against discrimination by industry or by society in general, and expresgipgrs of coworkers
who have filed formal chargesld. The plaintiff need not prove the merit of the underlying
discrimination complaint, lwonly that he or she was acting under a good faith, reasonable belief

that a violation existedGaldieri-Ambrosini v. Nat'l Realty & Dev. Corpl36 F.3d 276, 292 (2d
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Cir. 1998).

While “complaints about conduct clearly prohibited by the statute need not mention
discrimination or use particular language, ambiguous complaints that do not makeptbger
aware of alleged discriminatory misconduct do not constitute protected activéprier v.

News Corp.2013 WL 6244156121, at *24 (S.D.N.Y. 2013) (gug Int'| Healthcare Exch.,

Inc. v. Global Healthcare Exch., LL.@70 F.Supp.2d 345, 357 (S.D.N.Y. 2007)). “The onus is
on the speaker to clarify to the employer that he is complaining of unfair éetadime to his
membership in a protected class ardat tie is not complaining merely of unfair treatment
generally.” Asoilaire v. Wyeth Pharms., In€12 F.Supp.2d 289, 308-09 (S.D.N.Y. 2009).

Theplaintiff canestablishproof of causation eithé(l) indirectly, by showing that the
protected activitwas followed closely by discriminatory treatment, or through other
circumstantial evidence such as disparate treatment of fellow employees whecdemgsimilar
conduct or2) directly, through evidence of retaliatory animus directed against the filati
the defendant."Gordon v. N.Y. City Bd. Of Edy@32 F.3d 111, 117 (2d Cir. 2000). Showing
that the retaliatory actions “closely followed,” the protected activithat there was a
“reasonably ase temporal proximity” can suffic6Summa708 F.3d at 125. There is no bright-
line rule to determinazhen too much time has passed aachecase must be decided according
to its unique contextEspinal v. Goord558 F.3d 119, 129 (2d Cir. 2009).

Here, MacAlistets February 13, 2017 il to Lee qualies asprotected activity.
However, shéails to establish the second mlent of her reliation claim. She mentions her
statement of facts that she has “reported . . . harassment, hostility, distomaral repeated

entrapment attempts to Lawrence Lee,” however, the actual contents ehhaérd® not support

> While MacAlister also files a complaint with the EEOC, this occurred hfieemployment was already
terminated, and therefore, falls outside the scope of this analysis.
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these conclusory allegationSeeDoc. 20, T 27, Doc. 23-2 at 10-11. She does not allege in her
e-{mail thatshe wasomplaining of unfair treatment due to her protected class and not because of
unfair treatment in genetaior does she allege that she was complaining of a hostile work
environment.SeeDoc. 23-2 at 10-11. In fact, she even mentions that the reasoning behind her
demotion from the head of global sales was her inferred inability to managarthgiteen the

release of two of her support staffl. She does not mention any animus towards leegted

class as a possible reasdd.

For NYCHRL retaliation claims, “the plaintifbnly needs to] show that she took an
action opposing her employer’s discrimination, and that, as a result, the engriggged in
conduct that was reasonably likely to deter a person from engaging in soch’aetihalik, 715
F. 3d at 112. Courts have broadly construed the NYCHRL retaliation provisions such that
“opposing” an employer’s discrimination can include situations where the pldmegfely made
clear hedisapproval of the defendant’s discrimination by communicating to him, in substance
that she thought his treatment . . . was wrond.”(quotingAlbunio, 947 N.E.2d at 137)

(internal brackets omitted). Furthermore, when determining whetheliatoetaconduct would
be reasonably likely to deter a person, the assessment should “be made with a keein sens
workplace realities, [and] of the fact that thkilling effect’ of particular conduct is context
dependent.”ld. (quotingWilliams v. N.Y.C. Hous. Autt872 N.Y.S.2d 27, 34 (2009)).

In the instant caseyhile MacAlister informally reportetier complaints to Lee via e-
mail, the contents of theraal do not showthat shewvas being discriminated agairestd that she
disapproved of such discriminatio®eeDoc. 23-2at 1011. While Macalister was ultimately
fired from her role, without a showing of discriminatory animus, this Court canmottivdtshe

was retaliated againeh a basis prohibited kijie statute.Thereforethe Ddendants’ motion to
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dismissPlaintiff's retaliation claimsinder the ADEA, Title VI, NYSHRL, and NYCHRIs
GRANTED.
V. LEAVE TO AMENDS®

The Second Circuit has instructed courts not to dismiss a complaint “without grantin
leave to amend at least once when a liberal reading of the complaint givesieatyandhat a
valid claim might be stated.Shabazz v. Bezi611 FedApp'x 28, 31 (2d Cir. 2013) (quoting
Shomo v. City of N.Y579 F.3d 176, 183 (2d Cir. 2009) (internal quotation marks omitted).
Here, while the Court has already granted MacAligteropportunity to amend her original
Complaint, it was not in the context of a motion to dismiss and the court has, therefore, not
provided guidance as to how his claims may be adequately made. The Second Gircuit ha
reaffirmed that the “liberal spirit” of the Federal Rules entaflstimng preference of resolving
disputes on the merits.Loreley Financing (Jersey) No. 3 Ltd. v. Wells Fargo Securities, LLC,
797 F.3d 160, 190-91 (2d Cir. 2015) (quotingliams v. Citigroup Ing.659 F.3d 208, 212-13
(2d Cir. 2011)). Courts should ndismiss claims with prejudice prior to “the benefitof
ruling” that highlights “the precise defects” of those clairtts. Therefore, MacAlistés

Amended Complaint is dismissed without prejudice.

8 Plaintiff is advised thashe may sek advice from thkegal clinic in this District to assist people who are parties in
civil cases and do not have lawyers. The Clinic is run by a private organizatied the New York Legal
Assistance Group; it is not part of, or run by, the Court (and thereforong other thingsannot accept filings on
behalf of the Court, which must still be made by any unrepreseatgdtprough the Pro Se Intake Unit). The
Clinic is located in the Thurgood Marshall United States Courthouse, 46eCitreet, New York, New York, in
Room LL22 which is just inside the Pearl Street entrance to that Courthouse. TMleitipen on weekdays from
10 a.m. to 4 p.m., except on days when the Court is closed. Plaintiffademarappointment in person or by
calling 2126596190.

7 MacAlister al® alludes to religious discrimination as a Christian in her oppositionfenBants’ motion to
dismiss. SeeDoc. 28 at 3. However “[she] cannot amend [her] complaint by asserting new facts or théorigse
first time” in her oppositionK.D. exrel. Duncan v. White Plains School Dj2013 WL 440556, at *8 n. 8
(S.D.N.Y. 2013) (citingromlins v. Vill. Of Wappinger Falls Zoning Bd. Of Appe8lk2 F. Supp. 2d 357, 363 n. 9
(S.D.N.Y. 2011)Scott v. City of New York Dep’t of Cqré41 F. Supp. 2811, 229 (S.D.N.Y. 2009xff'd, 445
Fed. Appk 389 (2d Cir. 2011)). However, she can assert such claims in her Amenaigta@o.
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V. CONCLUSION
For the reasons set forth above, the Defendants’ motion to dismiss is GRANTED.
The plaintiff may file a Second Amended Complaint, if at all, by December 10, 2018.
The Clerk of Court is respectfully directed to terminate the motion, Doc. 24.
It is SO ORDERED.
Dated: November 8, 2018

New York, New York ;

Edgardo Ran}los, U.S.D.J.
United States District Judge
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