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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KATHY WU, on behalf of herself and all
other persons similarly situated

Plaintiffs OPINION AND ORDER

against 17 Civ. 6534 (ER)

JENSENLEWIS CO, INC. andJENSEN
LEWIS EAST, INC,

Defendans.

Ramos, D.J.:

This case is a putative class action by a legally blind plaintiff, Kathy Wu, claitinat
the website of Jensdrewis Co., Inc.and Jensehewis East, Inc. (jointly, “Jenselpewis”) is
not compliant with the Americans with Disabilities Act (“ADASecause its not fully and
equally accessible td/u and other blind or visually impaired peopkefore the Court is
JenserLewis’s notion to dismiss Wu’'s complaint for lack of subject matter jurisdiction and for
failure to state a claim. For the reasons that follow, the motion is DENIED.
I BACKGROUND

Wu is a regient of Brooklyn, NY. Compl. § 11. As a blind person, she is considered to
be an individual with a disability under the ADA. 42 U.S.C. § 12102. In order to browse
websites on her computék/u must use a scregrading software. Compl. I &creen readers
work by vocalizing the visual information found on a computer screen and/or displaying the
content on a refreshable Braille display. Compl. § 17.

JenserLewis is a business with its principal executive offices in New York, NY. Compl.

1912-13. Jensebewis operates brickndmortarretail furniture stores in the Southern District

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/1:2017cv06534/479740/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/1:2017cv06534/479740/27/
https://dockets.justia.com/

of New York and elsewhre in the United State<Compl. 1§ 12—14Jenser_ewis also operates
a website, www.Jensdrewis.com, on which users can find information about store locations,
hours of operationhe serviceprovidedin its stores, special promotions, return policies, and
shipping and delivery policies. Compl. § 22. Wu visited Jehs@ns’s website multiple times,
with the lastvisit occurring in August 2017, and claims to have encounteredpheudtccess
barriers while browsinghe website. Compl.  28Vu was unable t@access information about
storelocation and hours, applicable special promotions, return policies, and shipping and
delivery policies.Id.

On August 28, 2017, Wu filed thestant complaintDoc. 1, alleging that Jenséewis’s
website posed accessibility barriers in violatioible Il of the ADA, 42 U.S.C. § 121Bet
seq., the New York State Human Rights Law, N.Y. Exec. L. §2% seq.the New York
State Civil Rightd.aw, N.Y. CVR 840-(2) et seq., and the New York City Human Rights Law,
N.Y.C. Admin. Code § 8-107. Wu seeks ptgliminary and permanent injunctive relief
preventing Jensebewis from violating theapplicable federal, state, and local la{®
declaatory relief stating Jensdrewis operates its website in a manner that discriminates against
the blind; (3) an order under Rule @&rtifying a nationwide class New York State subclass,
and a New York City subclass of all legally blind individuals wlawe attempted to access
Jenser_ewis’s website of which Wu would be the Class Representative and her attorneys Class
Counsel; (4) compensatory, statutory, and punitive damages and fines under N.Y.C. Admin.
Code 8§ 8-107 and N.Y. Exec. L. § Z9%et seq.; (5) pre- and pgsidgment interest; and (6)
attorneys’ and experts’ fees and costs.

On February 12, 2018, months after Wu filed her complaint but before Jemsen-

filed the instant motion to dismis¥gnserLewisrevamped its website. Def.Mem. at 4.



Jenserlewis claims that its new website contains “entirely new code” and newdosc
including the ability to electronically process sal&k. Wu concedes that the revamp makes the
“old website” that she originally accessed “irrelevarRl.’s Mem. at 3. However, Wu argues
that the revamped website contains the same barriers alleged in her conglaint.

OnMarch 7, 2018, Jensen-Lewis moved tengiiss the complairgursuant to Fed. R.
Civ. P. 12(b)(1) and 12(b)(6). Doc. 19.
1. LEGAL STANDARD

A district murt must dismiss a case under Rule 12(b)(1) for lack of subject matter
jurisdiction whent lacks the statutory or constitutional power to adjudicate the Gese.
Makarova v. United State201 F.3d 110, 113 (2d Cir. 200Q)ack of subject matter jurisdiction
is notwaivable and a party or the court may raise it at any time as a reason ts dsase.
Oscar Gruss & Son, Inc. v. Holland&€337 F.3d 186, 193 (2d Cir. 2003). plaintiff has the
burden of proving that subgt matter jurisdiction existdRobinson v. Overseas Military Sales
Corp,, 21 F.3d 502, 507 (2d Cir. 1994). Where the district court relies solely on the pleadings
and supporting affidavits, the plaintiff need only malk@ima facie showing that subject matter
jurisdiction exists.Id.

On a motion to dismiss under Rule 12(b)@)ourt must accept all factual allegations in
the complaint as true and draw all reasonable inferences in the plaintiff’'s #wch v.
Christie’s Int’'l PLC, 699 F.3d 141, 145 (2d Cir. 2012)h& ourt is not, however, required to
credit “mere conclusory statements” or “threadbare recitals of the elements of afcisnd
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twomblys50 U.S. 544, 555
(2007));see also idat 681 (citingTwombly 550 U.S. at 551). “To survive a motion to dismiss, a

complaint must contain sufficient factual matter . . . to ‘state a claim to relief that is f@aarsib



its face.” Id. at 678 (quotingwombly, 550 U.S. at 570)A claim is facially plausible “when the
plaintiff pleads factual content that allows the court to draw the reasonédrienice that the
defendant is liable for the misconduct alleged.(citing Twombly 550 U.S. at 556)If the
plaintiff has not “nudged [his] claims across the line from conceivable to plaufhe]
complaint must be dismissed:ivombly 550 U.S. at 570.

1. DISCUSSION

A. Subject Matter Jurisdiction

As an initial matterJenserlewis contends that the Cauacks subject matter
jurisdiction over this case because the complaint has been rendered moot by denssmew
website which went live on February 12, 2018, after the filing of the instant complaint. Def.’s
Mem. at 4. This new website, Jenséerwis claims, is “fully accessible” and was “developed to
be in substantial compliance with the ADA and guidelines of WCAG2.Dgf.’s Mem. at 12.
The Court disagrees with Jensen-Lewis that the case is consequently now moot.

A court lacks subject mattgrrisdiction in a case brought pursuant to Title Il of the
ADA if the alleged discriminatory conduct is moot because in that event, thereoisges hny
case or controversy under Article lIBeeChristian v. New York State Bd. of Law Examiners
899 F. Supp. 1254, 1256 (S.D.N.Y. 1998) case becomes moot when the issues presented are
no longer live or the parties lack a legally cognizable interest in the outcdineady, LLC v.
Nike, Inc, 568 U.S. 85, 91 (2013). A defendant cannot, howexgomatically moot a case by

voluntarily ending the unlawful conduct alleged in a plaintiff's complalidt. Rather, aequest

L“WCAG 2.0” refers to version 2.0 of the Web @ent Accessibility Guidelines, which were developed by the
Accessibility Guidelines Working Group of the World Wide Web Consortihmptain international standards
organization for the World Wide WelseeWeb Corgnt Accessibility Guidelines (WCAG) AW3C (Oct. 22, 2018,
5:46 PM),https://www.w3.0rg/TR/IWCAG20/WCAG 2.0 prescribesd'wide range of recommendations for
making Web content more accessible” to “people with disabilities, includingriess and low vision[.]'1d.
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for injunctive relief under the ADA will only be deemed moot if the defendant ntets t
“formidable burden” of demonstratirigat it is “absolutely clear the alleged wrongful behavior
could not reasonably be expected to rectriends of the Earth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc, 528 U.S. 167, 190 (2000). Otherwise, upon dismissal a defendant could simply
resume & conduct.SeeKnox v. Serv. Employees Int’l Union, Local 10867 U.S. 298, 307
(2012).

That Jensetewis has a newebsite is relevant only if the new website is ADA
compliant. Jensen-Lewis does not convincingly show that its new website is AD#&oin
consequently, it has not shown that the “wrongful behavior” has permanently ceased. Wu’s
ADA claim is therefore not moot.

Feltenstein v. City of New Rochelk54 F. Supp. 3d 647 (S.D.N.Y. 2017), is instructive.
In that case, the plaintiff sued tB#y of New Rochelle over a neADA compliant parking
garage.ld. at 650. As part of its motion for summary judgment, New Rochelle submitted an
affidavit attesting that the parking garage had been brought into compliahcinauthe case
was now moot.ld. at 657. Nonetheless, the court found that New Rochelle had failed to provide
detail sufficient to establish that the parking garage had become ADA-camplia thus failed
to moot the plaintiff's claimsSee id.JensefL_ewis does less than NewoBhelle in its mton
to dismiss—it does not providany affirmative showinghat its current website is ADA
compliant, and will remain that walgeyond asserting so anifing to the website itself. The
Court finds that Jensdrewis has thus not mooted W claim.

Alternatively,Jenser_ewis argueshat the mere fact it has a website different from the
one Wuattempted t@ccess moots heomplaint, sincshe alleges defects with a place of public

accommodation, the old website, that no longer exBtg.Wu does not allege that Jensen



Lewis’s website itself is a place of public accommodation. She instead dhegjdensen

Lewis’s brickandmortar stores are public accommodations andithetebsite is a service,
privilege, or advantage a6 stores. Compl. 1 49cf. Gil v. Winn Dixie Stores, Inc242 F. Supp.
3d 1315, 1321 (S.D. Fla. 2017) (holding tHatendant’svebsite’s alleged inaccessibility denied
plaintiff equal access to the “services, privileges, and advantages” of ddferigapsicd

stores”) If JensenLewis’s new website suffers from the same defects as its old website, then
Wu continues to suffer the discriminationservicesalleged in her ADA claim.

B. The Complaint States A Claim Against Jenlsewis

JenserlLewis argues thaeven if subject matter jurisdiction over the ADA claim is
present, Wu’'s ADA claim must be dismissed because she falausibly allege that Jensen
Lewis discriminated against heThe Courfinds otherwise.

To state alaim under Title Il of the ADA, a plaintiff must allege that (1) she is disabled
within the meaning of the ADA, (2) defendants own, lease, or operate a place of public
accommodation; and (3) defendants discriminated against her by denyingihand £qual
opportunity to enjoy the services defendants proviGee42 U.S.C. § 12182(aRel-Orden v.
Bonobos, InG.2017 WL 6547902, at *12 (S.D.N.Y. Dec. 20, 2017) (cit@egnarillo v. Carrols
Corp.,, 518 F.3d 153, 156 (2d Cir. 2008)The Second Circutias held that Title Iltequires
operators of public accommodations to grant disabled pewomie than just equal physical
accessoperators must also ensure disabled people have full and equaltacbesgrvices
provided. InPallozzi v. Allstate Life Ins. Col98 F.3d 28 (2d Cir. 1999)pinion amended on

denial of reh’'g 204 F.3d 392 (2d Cir. 2000), t&econd Circuit rejected an insurance company’s

2Wu alleges, and Jens&ewis does not dispute, that as a blind person she is disabled withieameng of the
ADA and that Jensehewis operatea place of public accommodation.



argument that Congresserely “intended the [ADA}o ensure that the disabled have physical
access to the facilities of ingunrce providers,id. at 32. It held instead that Title Il also
prohibited the companyswhich operated a brickndmortar insurance officefrom
discriminating against disabled people by refusing to sell them insurahe@g 32-33. Pallozzi
suggests tharitle Il also regulates the websité a defendant who operateplace of public
accommodation, insofar as the website is a service provided by the defdndaet] multiple
district courts in the Second Circuit have so IfeffleeDel-Orden 2017 WL 6547902, at *4-5
(collecting cases)Because the parties dotrdispute that Title IIprohibitsJenser_ewis from
having a website that discriminates against disabled pabpl€ourt assumes without deciding
that Title 1l applies to the private commercial websites of retail outlets with-bBridknortar
stores, like Jenselpewis.

Wu alleges that Jensérewis discriminated against her in violation of the ADA by
having features on its website that posed accessibility barriers to the blnetbytdenying her
equal accessThough Jensehewis changed its website after Wu filed her complaivit,
argues that the accessibility barriers she alleged still appliier complaint, Wgitesfour such
barriers First, Wu alleges that graphical imagesJensetbewis’s website lack alternative text
(“alt-text”) or a text equivalentCompl. { 26a. Altext enables screeeading software to
vocalize a description of an image to users. Second, Wu alleges that Uewses-website has
emptylinks that contain no text. Compl.  26b. These empty links’ functionality is confusing to

screenreader users. Third, Wu alleges that the website contains redundant, adjacent links

3 Additionally, the First and Seventh Circuliave held that Title 11l applieg® businesses that have no physical
locations that members of the public can enter, like-baded businesseSeeDoe v. Mut. of Omaha In€o., 179
F.3d 557, 559 (7th Cir. 199 olding that the “core meaning” of Title Il “is that the owner or operaf@ store,
hotel, restaurant,.. Web site, or other facilityopen to the publicannot discriminate against disabled persons)
CarpartsDistribution Ctr., Inc. v. Auto. Wholesales’As’'n of New England, Inc37 F.3d 12, 19 (1st Cir. 1994)
(holding that “public accommodation” includes “providers of servigkieh do not require a person to physically
enter an actual physical structure,” like “travel services [that] conduittdassby telephone”)
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Compl.  26¢c. Redundant, adjacent links go to the same URL address, resulting in additional,
unnecessary navigation efforts for screen-reader users. Fourth, Wu dibtdedéd images on
the website lack aliext. Compl. § 26d. Without alt-text, a user would not know what function a
linked image has when he or she clickston i

The Court finds that these allegations, taken as true, plausibly show that Uewsen-
discriminated against Wu by denying her a full and equal opportunity to usebdggaveThey
are specific facts concerning Jerdawis’s website. Consequently,iWMas made a plausible
claim under Title 11l of the ADA! >

Finally, Jense-Lewis daes not argue that Wu failed to adequately peadof the state
law claims. Instead, Jensérwis argues that, because Wu’s ADA claim is moot, there remains
no federal gestion for the Court to adjudicate and the Court thus has no supplemental
jurisdiction under 28 U.S.C. § 1367 over the state law claims. Because the Court findg'that W

ADA claim is not moot, however, supplenahjurisdiction, and Wu’s state law claspremain.

4 Jenserlewis argues that if the Court were to accept Wu's claims as properhitphaxld endorse a “chilling
effect” on protected commercial speech by allowing any plaintiff to sue a e@bgiter using boilerplate
allegations. Def.’s Mem. at 14. But as the Court has described in thisrgpivu offers more than just boilptate
allegations in her complaint.

5 In addition to Wu's complaint, the CoudviewedJenserlewis’s website for the limited purpose of determining
whether Wu’s claim is plausible. The Court is permitted to do so becauselibigens incorporated by reference in
Wu’s complaint and is thus cognizable on a motion to dismégsAtl. Reaaling Corp. v. Project Playlist, Inc603

F. Supp. 2d 690, 694 n.3 (S.D.N.Y. 2009). Indeed, both parties acknowledge tBatth may consult the

website seePl.’s Br. at 3; Def.’s Mem. at 9. If the website reveals facts clearly instensiwith Wus allegations,
the website controls for the purposes of the Court's anal$ggeDel-Orden 2017 WL 6547902, at *12 n.Xtiting
Orozco v. Fresh Direct, LL016 WL 5416510, at *5 (S.D.N.Y. Sept. 27, 2016)) (“Had the website beelyclea
inconsistent wh [plaintiff's] description of it, the website would have controlled.”).

Acknowledging that its judgment is no substitute for that of an espdéine Court finds that its review of the website
is inconclusive as to whether Wu's allegations are plé&isibhe Court found that images and image links
consistently contained atéxt and did not identify any redundant links. The Court could neitheyvesif

contradict Wu's allegationthat Jensethewis’s website containeempty links. Because the regslof the Court’s
review are not “clearly inconsistent” with Wu’s allegatiotiee Court instead bases @snclusion as stated above,

on the fact thatVu plausiblypled a Title Il violation.



Iv. CONCLUSION
For the reasons set forth above, Jensen-Lewis’s motion to dismiss is DENIED. The
parties are directed to appear for an initial pretrial conference on November 8, 2018, at

10:00 AM. The Clerk of the Court is respéétfully directed to terminate the motion, Doc. 19.

Dated: October 30, 2018
New York, New York

s (2

Edgardo Ramos, U.S.D.J.
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