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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KRAUS USA, INC.,

Plaintiff,
- against OPINION AND ORDER
SERGIO MAGARIK a/k/a SERGEI MAGARIK, 17 Civ. 6541(ER)

VONN, LLC a/k/aVONN LIGHTING, LLC d/b/a
VONN LIGHTING, LEONID VALDBERG, VIGO
INDUSTRIES, LLC and NIGEL CHALLENGER

Defendans.

SERGIOMAGARIK (both individually and
derivatively on behalf of KRAUS USA, ING.)

Counterclaimant and
Third-Party Plaintiff,

- against
KRAUS USA, INC,
CounterclaimDefendant,
and

RUSSELL LEVI, MICHAEL RUKHLIN, DAN
LUSBY, KRAUS CHINA, andENPOWER, LLG

Third-Party Defendants.

Ramos, D.J.:

Kraus USA, Inc(*Kraus”) brings this action againstefgioMagarik Vonn, LLC,
Leonid Valdberg Vigo Industries LC (“Vigo”) , and Ngel Challenger(collectively,
“Defendants”) arising from the alleged usurpation of an opportunity to expand Kraus’s product

lines into the lighthg businessMagarik has filed a counterclaim against Kransl thirdparty
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complaint againdRussellLevi, MichaelRukhlin, Dan Lusby, KrausChina,andEnpower LLC
(collectively, “Third-Party Defendants?) Vigo has sought leave &bso file a countefaim
against Kraus and third-party complaint against Todd Alexander. Pending bef@eurt are
(1) Defendants’ motion to dismiss Kraus’s complaint, (2) Kraus and Rartdr Defendants’
crossmotion to dismiss and strike Magarik’s coustarm andthird-party complaintand (3)
Vigo’s motion for leave to amend fite a counterclaim and thirdarty complaint.For the
reasonset forthbelow, Defendantghotionto dismisss DENIED, Kraus and ThirdRarty
Defendants’ crosaotion to dismissnd strikds DENIED IN PART and GRANTED IN PART
and Vigo’s motion for leaveo amend is DENIED IN PART and GRANTED IN PART

l. Factual and Procedural Background

The following facts, set forth separately below, are drawn from (1) kKraomplaint, (2)
Magarik’s couterclaim and thirgparty complaint, and (3) Vigo’s proposed counterclaim and
third-party complaint. They are assumed true for purposes of deciding the pending nfsgmns
Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 201@)otion to dismisdor failure to
state a claim)Atl. Mut. Ins. Co. v. Balfour Maclaine Int’l Ltd968 F.2d 196, 198 (2d Cir. 1992)
(motion to dismiss for lack of subjestatter jurisdiction)Arnold v. Research Found. for State
Univ. of N.Y,. 216 F. Supp. 3d 275, 284 (E.D.N.Y. 2016) (motion to amend). In addition, “[i]n
adjudicating a motion to dismiss for lack of subject matter jurisdiction pursuanted B(b)(1),
the court may consider matters outside the pleadirnfgsst Keystone Consultants, Inc. v.
Schlesinger Elec. Contractors, In862 F. Supp. 2d 170, 181 n.11 (E.D.N.Y. 2012). Also, the
Court may “take judicial notice of documents filed in other courts . . . to establiskcthad uch

litigation and related filings.’Kramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir. 1991).



A. Kraus’s Complaint

Kraus is a designer, manufacturer, and wholesaler of kitchen and bathroom plumbing
fixtures. Compl. T 1, Doc. 1.SergioMagarik was an employee, officer, director, and “founding
partner’of Kraus. Id. § 21-22.

Beginning in2013, Kraus considered expanding into lighting through Build.com, an
online retailer of Kraus’s sinkand fauces that had successfully sold other brands’ lighting
products.ld. 1123, 25, 27. Zak Kearns, a Build.com brand managemguragedraus to
pursue this expansion, reasoning that “lighting is a 100M business for [Build.c@tnglis
has] more brand recognition than 90% of lightmgnufacturer$ andlighting “[is] easily cross
sold on [Kraus] bath productsId. 19 28-30(alterations in original).

In March 2014, Kraus was still exploring and developing plans for the Build.com lighting
opportunity, which it also referrdd as Kraus Lighting.Id. § 32. Kraus was considering
forming a new company to pursue the Build.com lighting opportunity, or alternaterejaging
in a joint venture with the New Lighting Company (“NLCAbr “a somewhat different lighting
opportunity” focused on commercial lighting productd. § 33. In a March 2014 email, Kraus
employees discussedti options of forming a new company to start a brand or distributing
under the NLCO brandld., Ex. C.

However, Kraus decided to place Beild.com lighting projecbn hold primarily orthe
advice of Magarik.ld. § 34. Magarikdownplayed the potential benefit of expanding into
lighting andadvised that doing so would require a significant amount of time, capital, and
personnel that would detract from and jeopardize Kraus’s growth in its prinaakeini.e.,

residential sinks and faucetkl. 11 34-36. RussellLevi, another Kraus founder, urged

1 Citationsto “Doc.” referto documents filed ithis action unless otherwise indicated



considering the narrower NLCO opportunity focused on commercial lighting, butridaga
declined to patrticipate in the venturel. § 37.

Kraus alleges thaflagarik’s advice was influenced by his personal interest in usurping
the Build.com lighting opportunity for himselfd.  38. Unbeknownst to Kraus, in late 2014 or
early 2015, Magarik contacted Kearns at Build.com and informed him of this persoresdtinter
Id. T 40. Magarik “secretly hired Keas as a private consultant” to provide advice on lighting
products, marketing strategies, suppliers, distributors, and retdideffs43. Magarik also drew
on customer and vendor relationships developed at Kraus to further the plahj&c46.

Around this time Magarik startedvonn, LLC to pursue this opportunity, registering the domain
namewww.vonnlighting.com in September 2014 and incorporating Vonn in February BD15.

11 48-49, 51. Magarik did not inform Kraus, where he remained employed, that he had formed
Vonn. Id. 11 50, 53-54.

Magarik also reached out keonid ValdbergKraus'’s “chief nemesis” antthe owner of
Vigo, which is a competitor of Kraus that has allegedly copied Kraus’s siaki&acets for
years. Id. 11 5862, 101. Magaik sought toencouragé&/aldberg to invest in Vonnld. {1 58-
59. To entice himMagarikallegedly gave Valdberg and Vigo access to Kraieghknical
product specifications, upcoming product designs, sales aatheerce data, and other trade
secrets.ld. § 67. Valdberg and Vigo agreed to invest, and through their participation in Vonn,
they also gained access to Krausistomer lists, vendor relationships, internal costs and
operating expensgs-commerce knowhow, and other trade secretsd. 11 68 70. This
information assisted Magarik and Valdberg in developing and launching \fanfi 4.

After forming Vonn, Magarik allegedly performed little work for Kraus, andeadt

focused on building Vonn by establishing relationships and accounts atretajboutlets



through Kraus’s contactdd. 1 7173. In addition, Magarileased a workspagchkired
employees, established distribution channels, and conducted other Vonn busings<.

On September 10, 201& Kraus representative confrontédgarik with evidence that he
had formeda new enterprise with Valdberdd. § 81. That same day, Magavilas terminated
from his position at Krausld.  83. On September 21, 2015, Magarik filed a lawsuit against
Kraus in state court in Nassau County, New York, to seek the dissolution of the company on the
groundsof alleged malfeasance by other shareholdectuding mismangement and
misappropriatiorof a separate entitfyKraus China (the “Nassau County ActionTyl. § 57;see
Magarik v. Kraus USA, Inclndex No. 606128/2015 (N.Y. Sup. Ct. Nassau Cty.), Doc. 1.

Nigel Challenger was a loagme Kraus employee involved in product development and
customer service, and he was subject to a confidentiality agreememtcghiaéd him to hold
certain information in strict confidence during and after his employment withsK Compl.
1189-91. Onthe night of April 27, 201 7Challengerremotely accessed Kraus’s computer
system and downloaded proprietary information regarding customers, vendzssasdl
pricing, and then deleted records of his access histdrfif 96-97. Four days later, on May 1,
2017, Challenger unexpectedly resigned from Kraus, and was hired by Magarik to worlhat V
Id. 119 89, 98.

B. Magarik’s Counterclaim and Third-Party Complaint

Kraus was formed in 2007 and is owned by its three foundrRuissellLevi, Michael
Rukhlin, and Magarik. Magarik’'s Countercl. & Third-Party Compl1$§16, Doc. 29. Levi
owns 51% of Kraus shares, Rukhlin owns 25%, and Magarik owns BA%Y 14-16. When
Kraus was formed, the three founders orally entered into a shareholdersagrgrirsuant to
which Magarik made a $100,000 investment (and also a $100,000 loan that was later leépaid).

11 17-18. Under the agreement, Magarik was given a seat on Kraus’s board of directors



employment, and control over sales and marketing operatidn$.19. The agreement gave
Rukhlin responsibility for business operations and Levi responsibility for produdd. § 20.
Despite this, from 2007 to 201Magarik managed almost all aspects of Kraus because Levi and
Rukhlin allegedlydid not carry out their assigned responsibilitiéss. | 21.

In 2011, however, Levi and Rukhlailegedlytook over all operations and management
of Kraus and even interfered with Magarik’s assigned sales and marketirgy tuttee
significant detriment of the companid. 1 23, 26. Levi, as the controlling shareholder,
allegedlyhired numerous unqualified employees, including Rukhlin’s family members, a
disbarredattorneyand convicted felon, aridan Lusby, who became Kraus’s chief financial
officer. Id. 11 25, 27-29. In 2014, Levi ceased print advertising and sales to showrooms, and
did not permit saketo new customers until they could be “further evaluatédl.§ 32. Levi also
ordered far more inventory than Kraus could sell, requiring Kraus to reneaauvese for unsold
inventory until it could be “dunied]” at a loss.Id. § 33. In additionwith Lusby’s assistance,
Levi created a bonus plan and increased salaries and bomadisg84. From 2012 to 2014,
Kraus’s operating expenses and debt skyrocketed, while sales rose to aglgiesarrésulting in
dramatically decreased marginsl. J 31. Magarik objected to what perceivedo be Kraus’s
mismanagementgesulting in numerous verbal altercations with Lddi. 1 38-39.

After Levi and Rukhlin took control of Kraus, they allegedly used Kraus funds, assets,
and staff to operate unegéd businessesd purloin othepersonal bene#t Id. 1 46-41. For
instance, Levi and Rukhlin us&aausresources to offset lossesaaid prop up
Expressdecor.com, a business they operate togdthdy42-44. Levi also used a Kraus
corporate créit card for personal expensdsl. 1 47. Lusby, as chief financial officer,

acquiesced to such misappropriatiofss. 1 29, 48.



In August 2014 Levi formed EnpowerLLC to pursue an opportunity thstribute
lighting fixtures under the NLCO brand, anddikegedly used Kraus finances, staff, assats
warehouse spader Enpower.Id. 1 2, 45-46, 112-113. Despite using Kraus resources, Levi
did not inform the board of directors of the opportunitywiii. CO2 and instead vetoed Kraus’s
expansion into lighting so he could usurp MeCO opportunity for himself.ld. 2, 109-113.

Levi and Rukhlin also formed Kraus China to gain access to Asian suppliers, and they
allegedlyused Kraus funds, inventory, facilities, and staff to build Kraus China, even though it is
a separate entity from Kraasid owned by Levi or Riiin. Id. 1949-56. Magarik was
excluded from ownership or managemelak. {9 50, 59.Levi also allegedly offeregroduct
suppliers ownership stakes in Kraus China in exchange for control over the suppliesysatt ¢
Kraus to pay the suppliers artificially high prices, the proceeds of whicledldavKraus China
and Levi. Id. 11 57/58. In August 2015, after Magarik repeatedly objected to the use of Kraus
resources to fund Kraus China, Levi offered Magarik the opportunity to invest in Kraues @hi
onerous terms, providing for a 24% stake that could be diluted to 12% with no voting rights,
which Magarik rejectedld. 11 66-62.

In July 2015, Kraus took out a $10 million loan from Bank Hapoalim B.M., $2 million of
which was personally guaranteed by Magatik. 1 64, 68. Although Levi, Rukhlin, and Lusby
told Magarik and Bank Hapoalim that the loan would fund the expansion of Kraus'sprodu

lines, Levi allegedly used it to fund Kraus China and other side ventures, amondgioierid.

2 Although this allegation ipresumed true for purposes of the instant motion, the Court notes that it
appears to be contradicted by allegations and an exhibit in Kigarajglaint. SeeCompl. 1 37 (When
... Levi...pressed the parties to consider, at a minimum, pursuing the much naweNiaO
opportunity focusing on commercial lighting fixtures and panels, Defendantridagalined
participation’); id., Ex. C (email from Rukhlin to Levi, copying Magarik, discussing the NLCO
opportunity).



11 65-66, 68. When Bank Hapoalim discovered that Kraus’s einicome ratio had fallen

below contractual requirements, the bank demanded that Ki@ige@dditionafunding

through a $250,000 loan from Levi, Rukhlin, and Magarik and repay otherIidefif] 76-72.

Levi and Rukhlin demanded that Magarik contribute proportionately to the $250,000 loan, but
Magarik refused.ld. 11 73-74. Levi and Rukhlin then threatened to withhold Magarik’s
distributions until his share was satisfi@ad to treat the money as an investment and not a loan,
which Magarik also refused to agree td. 11 74-75.

In September 2015, Levi and Rukhlin told Magaklly ard in writing that his
employment with Kraus was terminateld. 11 77, 79. Levi and Rukhlin then called a special
meeting of shareholders to address whether to remove Magarik as a dirécmufid. T 81.

On September 21, 2015, the day of the scheduled meeting, Magarik filed the Nassau County
Action against Kraus, Levi, and Rukhliid. {1 82-83.

Magarik alleges that the reason Kraus failed to enter the lighting market isédécau
choose not to do so as it did not have sufficient funds due to Levi and Rukhlin’s mismanagement
and misappropriation, and because Levi usurped the NLCO lighting opportunity through
Enpower.1d. 1 2.

C. Vigo’s Proposed Counterclaim and Third-Party Complaint

Vigo is a designer, anufacturer, and seller of kitchen and bathroom fixtures and
accessories. Vigo's Countercl. & Third-Party Compl. { 7, Doc. 55, Ex. G. Aleddnder is a
former employee and vice-president of Vigo, where his responsibilities includgthpar
ordering, quality control, manufacturing, and pricing and often involved working in Cliima w
Vigo’s manufacturing partnerdd. 1 15-17. Alexander was subject to a non-disclosure

agreementhat required him to keep confidential all information provided to him by Vigo, other



than publicly available information or common knowledge, during and after his engyit.
11 36, 38.

In June 2016, while working for Vigélexander andHoward Zhanganother Vigo
employeeallegedlyformed a competing kitchen and bath fixture business called Aquédyii.
11 21, 27.Alexander and Zhang allegedly misappropriated resources réte¥égo’s
trademarkedMatte Stone” sinks for Aquavii, including by causing Vigo’s manufacturing
partneran China to produce Matte Stone sinks for Aquavii rather than Mididf 24. When
Vigo learned of this in April 2017, Alexander was terminated as an empltyesf 21, 34.In
May 2017 ,Vigo suedAlexander and Aquavior their alleged mideedsn U.S. District Court
for the District of New Jersegnd they quickly settled in August 201Id. §1 42-43;see Vigo
Industries, LLC v. AlexandeNo. 17 Civ. 03809 (D.N.J.).

In October 2017, Vigo learned that Kraus had hired Alexander. Vigo’'s Cour&ercl
Third-Party Compl. T 48That same month/igo learned that Alexander had visited three of its
manufacturing partners in China that produce Vigo’s faucets, Matte Stone sinks, ard show
doors. Id. 11 44, 47, 57Vigo alleges that the purpose of tisits was to convince tke
manufacturerso produce Vigo’s product lines for Kraukl. I 44. To that end, Alexander
allegedly disclosed to Kraus “all of Vigo’s proprietary and confidential nestufing partners
thatare not known to the public or the kitchen and bath industries, andmnetextremely
difficult to locate” as well as'all of Vigo’s proprietary and confidential processes, knowhow
and means and methods used in the manufacture and design of Vigo’s plated faucets, shower
doors and Matte Stofjesinks,” which took Vigo over two years to develdd. §150-51, 55.
Vigo alleges thathese manufactureese in a strategilocation conducive to efficient

transportation of the finished produdts,faucet manufacturer is one of only a fewiliies



authorized by the Chinese government to conduct the plating process due to enviroamdental
health regulations, and its Matte Stone manufacturer is the only plant in Chinaecaipabl
producing sinks out of the Matte Stone materiéds .| 65, 75, 83. Kraus does not currently
carry faucets that are plated, sinks made of the ma@midatte Stone sinks, or any shower
doors. Id. 11 58, 67, 77.

D. Procedural History

The litigation history between the parties begins with the Nassau Couindy Aa
September 21, 2015, when Magarik, individually and derivatively on behalf of Kraus, sued
Kraus, Rukhlin, and Levi for judicial dissolution of Kraus under N.Y. Bus. Corp. Law 8§ 4104-
breach of fiduciary duty, breach of contract, conversion, fraud, and declaratamejoidg
Magarik v. Kraus USA, Incindex No. 606128/2015 (N.Y. Sup. Ct. Nassau Cty.), Doc. 1. On
April 20, 2016, Kraus, Rukhlin, and Levi answered and filed a counterclaim for breach of
fiduciary duty. Id., Doc. 137. On May 3, 2016, Levi and Rukhlin, as the other shareholders of
Kraus, elected to purchase Magarik’'s shares at their fair value purstait Bus. Corp. Law
§ 1118.1d., Doc. 138. On December 13, 2017, Kraus, Rukhlin, and Levi withdrew their
counterclaimn the Nassau County Actioml., Doc. 233, and on July 26, 2018, Magarik
withdrew all claims excegor dissolution,id., Doc. 246.

On May 30, 2017, Vigo sued Alexander and Aquavii in the District of New Jersey,
asserting claims for misappropriation of trade secrets, breach of figdcigt, breach of
contract, tortious interference with contract, conversion, freaspiracy, unjusnrichment,
and constructive trustigo Industries, LLC v. AlexanddXo. 17 Civ. 03809 (D.N.J.), Doc. 1.
Following a settlement finalized on August 22, 2017, the case was dismissed on Seftembe

2017.1d., Doc. 13; Vigo's Countercl. & ThirdRarty Caonpl. | 43.

10



On August 28, 2017, Kraus filed the instant action against Magarik, Vonn, Valdberg,
Vigo, and Challenger, assertintaims for violations of the Defend Trade Secrets Act (“DTSA”)
and Computer Fraud and Abuse A&FAA”) , misappropriation of trade secrets, breach of
fiduciary duty, breach of contract, tortious interference with contract, caomefsaud,aiding
and abetting, conspiracy, unfair competition, deceptive trade practices, unjcisiremi,
constructive trust, accounting, addclaratory judgmentDoc. 1.

On September 19, 201Defendants answered this action Doc 21. On September 21,
2017, Magarik, both individually and derivatively on behalf of Kraus, filed a counterclaim
against Kraus and thirparty canplaint agaist Levi, Rukhlin, Lusby, Kraus China, and
Enpower, asserting claims fbreach of fiduciary duties, breach of contract, conversion, fraud,
alter egoaiding and abetting, conspiracy, unfair competition, unjust enrichment, constructive
trust, accounting, andedlaratory judgmentDoc. 29.

On January 5, 2018, Vigo moved feave to amend to add a counterclaim against Kraus
and third-party complaint against Alexander, asserting claims for violatitre DTSA,
misappropriation of trade secrets, breach of fiduciary duty, breach of contraatistor
interference with contract, aiding and abetting, conspiracy, unjust enrighsoastructive trust,
and accounting. Doc. 55.

Also on January 5, 2018, Defendants moved to dismiss Kraus’s complaint pursuant to
Federal Ruls of Civil Procedure 12(b)(6) and 12(c). Doc. 54. On February 9, 2018, Kraus
crossmoved to dismiss and strike Magarik’s counterclaim and third-party complaistiant to

Rules 12(b)(1), 12(b)(6), and 14(a). Doc. 65.

11



Il. Kraus and Third -Party Defendants’ CrossMotion to Dismiss and Strike Magarik’s
Counterclaim and Third-Party Complaint?

Kraus and ThirdRarty Defendants have crasmved to dismiss Magarik’s claims,
asserted in a counterclaim against Kraus and-grarty omplaint against ThirdParty
Defendants, for lack of subjeptatter jurisdictiorunder Rule 12(b)(1) Third-Party Defendants
have also cross-moved to strikiagarik’sthird-party complaint under Rule 14(4)The Court
addresses each argument in turn.

A. CrossMotion to Dismiss Magarik’'s Claimsfor Lack of Subject-Matter
Jurisdiction

I Supplemental Jurisdiction

Kraus and Third?arty Defendants argue that the Calog¢s not haveubjectmatter
jurisdiction over Magarik’s claimbecause it lacks supplemental galiction over them. Pl.’s &
Third-Party Defs.” Mem. Supp. Cross-Mot. Dismiss & Strike Countercl. & ThindyF@ompl.
8-9, Doc. 65-1. Where a court has original jurisdiction over a federal claim, the court has
“supplemental jurisdiction over all otheragins that are so related to claims in the action within
such original jurisdiction that they form part of the same case or contrausisy Article 11l of

the United States Constitution.” 28 U.S.C. § 1367f4garik asserts supplemental jurisdiction

3 As will be explained below, because Defendants’ motion to dismiss requieesshitigwhich
pleadings are operative, the Court first will address Kraus and-Phanty DefendantErossmotion to
dismiss and strike and Vigo’s motion for leave to amend, and then will ad@irésssdants’ motion to
dismiss.

4 Certain ThirdParty Defendants also argue that Magarik fails to state a claim against theiwidsaisl
under Rule 12(b)(6)Pl.’s & Third-Party Defs.” Mem. Supp. Cro$got. Dismiss & Strike Countercl. &
Third-Party Compl. 1335, Doc. 651. Because the Court strikielagarik’sthird-party complaint under
Rule 14(a), as will be explained, the Court need not address whetttgrd-party complaint also fails to
state a claim againkevi, Rukhlin, and Lusby individually. Nonetheless, the Court notegtibat
argument that there are insufficient facts tied to tepetificallyis belied by Magarils numerous
allegations pertaing to Levi and Ruflin’'s management of Kraus as controlling shareholdeds
Lusby’soversightand participatioras chief financial officer

12



over his stateclaims based on the Court’s original jurisdiction over KratesderaIDTSA and
CFAA claims. Magarik’'s Countercl. & ThirdRarty Canpl. 1 4.

To support supplemental jurisdiction, “the federal claim and state claim must stem fro
the same ‘comn nucleus of operative fact’; in other words, they must be such that the plaintiff
‘would ordinarily be expected to try them all in one judicial proceedinigl&ntefiore Med. Ctr.

v. Teamsters Local 27842 F.3d 321, 332 (2d Cir. 2011) (quotldgited Mne Workers of Am.
v. Gibbs 383 U.S. 715, 725 (1966)).

Here, Kraus asserts federal claifor the theft of trade secrets and hacking of computer
systems in furtherance afcontinuing scheme by Defendants to misappropriate Kraus’s trade
secretsincluding those pertaining to the usurpighling opportunitywith Build.com Compl.

114, 67-68, 96, 104, 11Magarik’s state claims allege mismanagenisnKraus officersand
the usurpation of an opportunity to distribute NLCO lighting productsMaghrik further
allegesthat among the reasons that Kraus failed to enter the lighting naaeitbat very
mismanagement and usurpation of the NLCO opportuihitggarik’s Countercl. & ThirdParty
Compl. 11 2, 30, 41, 45. Moreover, althodghus considers the NLCO venture to be “a
somewhat different lighting opportunity,” theraplaint and attached exhibits revdadt Kraus
officers considered distributing NLCO products as amonig tpionsin pursuit ofthe
Build.com lighting @portunity. Compl. 1§ 32—-33 & Ex. @iven this factual overlap between
theBuild.com opportunity and the NLCO ventuesd Magarik’s allegation th#traus’s failure

to pursue lighting was due to Kraus officers’ mismanagement and usurpationiki4egjate

5 The Second Circuit has noted that the question is “unsettled” as to “whethen 48&7’s expansion of
supplemental jurisdiction to its constitutional limits renders the pgoywisscope broader than was
contemplated ifisibbs” Jones v. Ford Motor Credit Ca358 F.3d 205, 213 n.5 (2d Cir. 2004).

13



claims for those i8deeds arise from the same “common nucleus of operative fact” as Kraus’s
federal claime. Accordingly, the Court has supplemental jurisdiction over Magarik’s claims.

il Colorado River Abstention

Kraus and Third-Party Defendants next argue that the Court should abstain from
exercising jurisdiction over Magarik’s claims und&wlorado River Water Conservation Dist
v. United States424 U.S. 800 (1976). Pl.’s & Third-Party Defs.” Mem. Supp. Cross-Mot.
Dismiss & Strike Countercl. & Thd-Party Compl. 9-12. Und&olorado Rivey “a federal
court may abstain from exercising jurisdiction when parallel sttt litigation could result in
‘comprehensive disposition of litigation’ and abstention \daonserve judicial resources.”

Niagara Mohawk Power Corp. v. Hudson RivBlack River Regulating Dist673 F.3d 84, 100

6 This case is distinguishable frd&oldman Marcus, Inc. v. Goldm, No. 99 Civ. 11130 (KMW), 2000
WL 297169 (S.D.N.Y. Mar. 21, 2000), where the defendaltegedly infringed th@laintiff’ s
copyrightedsoftwarein orderto compete with thelaintiff afterleavingtheplaintiff’s employmentand

the defendantZounterclaims fomismanagement and fraud madereference to their use or copying of
the softwareand thus were not part of the same “case or controversy” for purposes lefsaiptal
jurisdiction 1d. at *4. In contrast, Magarik specifically allegdsat mismanagement and usurpation of
the NLCO opportunity were among the reasons for Kraus’s failure to aetkghting market for which

it now seeks redress. MagarilCountercl. & Third-Party Compl. T 2.

"In a footnote, Kraus and Thitarty Defendants urge the Court to decline to exercise supplemental
jurisdiction pursuant to § 1367(c), which permits courts to do so whereng other thingsthe claim
substantially predominates over the claim or claims over which theedgsiurt has original
jurisdiction.” 28 U.S.C. 8367(c)(2). Kraus and ThiBarty Defendants argue that Magarik’s state
claims predominate because they affect eight people while Kraus’s federe afééct only two people.
Pl.’s & Third-Party Defs.” Mem. Supp. Cross-Mot. Dismiss & Strike Countercl. & ThintdyR@ompl. 9
n.6. As an initial matter, that tally is incorredttagarik’'sstate claims involveeverparties (Magarik
against Kraus, Levi, Rukhlin, Lusby, Kraus China, and Enpower)Keaus’sfederal claims involveix
parties (Kraus against Magarik, Vonn, Valdberg, Vigo, and Challenger)e khmortantly, this slight
disparity in the number of affected parties does not cause Magarikisd@mipredominateSee Shahriar
v. Smith & Wollensky Rest. Grp., In859 F.3d 234, 246 (2d Cir. 201([T] he fact that there are more
class members in the state law class action than those in the [fed#eafjve actionshould not lead a
court to theconclusion that a state claim “substantially predominadest' the[federal]action, as sgion
1367(c) uses that phrase.” (quotiBgvin v. OS Rest. Servs., In632 F.3d 971, 980 (7th Cir. 20)}t )f.
Bu ex rel. Bu v. BenensaolB1 F. Supp. 2d 247, 255 (S.D.N.Y. 2001) (holding ¢tbatroversial state
claims involving‘hundreds of people” as well as city and state government predominated over federa
claims related to only “a small number of parties”).

14



(2d Cir. 2012) (quotingcolorado River424 U.S. at 817-18)Only “‘exceptional’
circumstancegdand]the ‘clearest of justificatis,’ . . . can suffice und€olorado Riverto

justify the surrender of . . . jurisdictionMoses H. Cone Mem’l Hosp. v. Mercury Constr. Corp.
460 U.S. 1, 25-26 (1983).

To abstain undeColorado Riverthere must be “parallel stateurt litigation,” aml the
weighing of six factors must support abstention, “with the balance heavigigdiin favoiof
the exercise of jurisdiction.Niagara Mohawk Powel673 F.3cdat 100 (quotingvioses H. Cone
460 U.S. at 16). Those six factors are “(1) whether the controversy involves a res aver whi
one of the courts has assumed jurisdiction; (2) whether the federal forum is tesement
than the other for the parties; (3) whether staying or dismissing the feckwal\aill avoid
piecemeal litigation; (4) the order in which the actions were filed, and whathezedings have
advanced more in one forum than in the other; (5) whether federal law provides the rule of
decision; and (6) whether the state procedures are adequate to protect tifiesgiziletral
rights.” Woodford v. Cmty. Action Agency of Greene Cty., B89 F.3d 517, 522 (2d Cir. 2001)
(citations omitted).

“Suits are parallel when substantially the same parties are contemporaneigasindit
substatially the same issue in another forunNiagara Mohawk Powe673 F.3d at 100
(quotingDittmer v. @urnty of Suffolk146 F.3d 113, 118 (2d Cir. 1998)). Abstention is not
appropriate where the proceedings invaliferent partiessubject matterr forms of relief.
Sheerbonnet, Ltd. v. Am. Exp. Bank L1d. F.3d 46, 50 (2d Cir. 19947.0 be parallel, the state
court proceeding must be able to “comprehensive[ly] dispos[e]” of the issues id¢hal fe

proceeding.Niagara Mohawk Powel673 F.3d at 100.

15



Although there is some overlap between the isgedisf,and parties in Magarik’s claims
hereand in the Nassau County Actiargrtain issues, relief, and parties diféerent. Both here
and in the Nassau County Actidviagarik asserts clainfer Krauss and itsofficers’
mismanagementisurpation of corporate opportunitieseach of contracgnd fraud, and he
seeks damages as well@asnership of the usurped opportuniti¢sowever, here Magarik
asserts claims for usurpation of both the Kraus China and Enpower opportunities; istdbetra
Nassau County Action involves only the Kraus China opportuagyvell as claimfor the
dissolution of Kraus and valuation of Magarik’'s shares. Moreover, in July 2016, the parties i
the Nassau County Action filed a stipulation withdrawing all claims except théuisacand
valuation claim.Under these circumstances, tBeurt cannot conclude that the Nassau County
Action will resolve the samissues ad accord the same relisbught in this action.

Additionally, here, Magarik has asserted claims against Kraus, Levi, Rukhlioy,LiKisaus
China, and Enpower, but the latter three parties are not named in the Nassau Caoimty Act
Thus, a judgment in the Nassau County Action may not accordteeldgarik with respect to
those three partiés.

Accordingly, lecausdghe Nassau County Action involves different parties, subject
matters, and relie§heerbonnetl7 F.3d at 50, and will not “comprehensive[ly] dispos|e]” of the
issues herd\liagara Mohawk Powe673 F.3d at 10@Colorado Riverabstention is

inappropriate’

8 This distinguishes this case fradbanaday v. Koch608 F. Supp. 1460 (S.D.N.Y3ff'd sub nom.
Cannady v. Valentin768 F.2d 501 (2d Cir. 1985), wheEelorado Riverabstetion was appropriate
notwithstandinghe presence of different plaintifi'ecause the relief sought in the state action would
benefit the plaintiffs in the federal action to the same dedceat 1475.

9To be sure, Magarik’s derivative claims on behalf of Kraus may be extinguishaitithe court in the

Nassau Countpction orders the purchase of Magarik’s shawaderN.Y. Bus. Corp. Law § 1118See
Bronzaft v. Caporali616 N.Y.S.2d 863, 865 (Sup. Ct. N.Y. Cty. 1994N€g{v York's derivative action
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B. Cross-Motion to Strike Magari k's Third -Party Complaint Under Rule 14(a)

Third-Party Defendants argue that Magarikisd-party complaint isimproper and
should be strck. Pl.’s & Third-Party Defs.” Mem. Supp. Croddet. Dismiss & Strike
Countercl. & Third-Party Compl. 12—18eeFed. R. Civ. P. 14(a)(4) (“Any party may move to
strike the thirdparty claim . . ..”). They point out that under Rule 14, a thady plaintiff may
only bring in a third-party defendant “who is or may be liable to it for all orgddte claim
against it’ Fed. R. Civ. P. 1@)(1). In other words, the thirgarty defendant’s liability “must
be contingent on thoutcome of the main claimyhich traditionally means liability for
indemnification, contribution, or subrogatio839 Cliffsice Ave. LLC v. Deutsche Bank Natt.
Co, No. 15 Civ. 4516 (SIL), 2016 WL 5372804, at *4 (E.D.N.Y. Sept. 26, 2016) (quoting
Falcone v. MarineMax, Inc659 F. Supp. 2d 394, 402 (E.D.N.Y. 2009JA]n entirely
separate and independent claim cannot be maintained against a third party under Rale 14, e
though it does arise out of the same general set of facts as the maih tJailease Comput.
Corp. v. Major Computinc., 126 F.R.D. 490, 492 (S.D.N.Y. 1989) (alteration in original)
(quotingUnited States v. Joe Grasso & Son, 380 F.2d 749, 751 (5th Cir. 1967)).

Magarik has not alleged that ThiRkrty Defendants am may bdiable to him in
whole or in partfor the claims he facedRather, Magarik asserts independent (albeit related)
wrongs against them. Accordingly, Magarik’s thiraHy complaint against Tha-Party

Defendants is improper under Rule 14(a)(1) and must beksft

statute] has been interpreted as requiringthat the plaintiff maintain its shareholder status throughout
the pendency of the action without interruption. If the plaistihares are disposeflduring the
pendency of the action, the action abdtéstations omitted). Nonetheless, given tisggnificant
differences in the Nassau County Action, the Court declines to stay thoss whaienColorado River

10 Magarik contends that htkird-party complaint is proper under Rule 14(a)(3), but this contention

appears to be based on a misunderstanding of the rule. Defs.” Reply Mem. SuppisMists Compl.
15. Rule 14(a)(3) provides that “[t]he plaintiff may assert against thé-flaity defendant any claim
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Although Magarik’s third-party complaint is improper @ndRule 14(a)(1), neither party
has addressed whether Thirdsty Defendantsay be joined to Magarik’s counterclaim under
Rule 13(h).SeeFed. R. Civ. P. 13(h) (“Rules 19 and 20 govern the addition of a person as a
party to a counterclaim or crossclaim$ge generally Trainum v. Rockwell Collins, Jido. 16
Civ. 7005 (JSR), 2017 WL 1093986, at *2—3 (S.D.N.Y. Mar. 9, 2017) (discussing joinder of
parties and claims to a counterclaim under Rules 13, 18, and 20). Accordingly, Maddré wil
granted leave to replead his claims against TRay Defendants thismanner

II. Vigo’s Motion for Leave to File Counterclaim and Third-Party Complaint

Vigo has sought leave to amend its pleadingdda counterclainagainst Krausnd
third-party complaint againgtlexander. Rule 15 allows a party to amend its pleadmth the
other party’s written consent or the@t's leave'! Fed. R. Civ. P. 18)(2). “The court should
freely give leave [to amend] when justice so requirdg.”In Loreley Financing (Jersey) No. 3
Ltd. v. Wells Fargo Secities, LLC, 797 F.3d 160 (2d Cir. 2015he Second Circuit reaffirmed
that the “liberal spirit” of Rule 15 embodies a “strong preference for resaNepuites on the
merits.” 1d. at190-91 (quotindVilliams v. Citigroup Inc.659 F.3d 208, 212-13 (2d Cir.
2011)). Motions to amerare ultimatéy within the discretion of the district court judge, who
may deny leave to amend for “good reason, including futility, bad faith, undue deladus

prejudice to the opposing partyNMcCarthy v. Dun & Bradstreet Corp482 F.3d 184, 200 (2d

arising out of the transaction or occurrence that is the subject nfatterpaintiff's claim against the
third-party plaintiff.” Fed. R. Civ. P. 14(a)(3Rule 14(a)(3) applies to th@aintiff (i.e.,Kraug. The
applicable rie here is Rule 14(a)(1), which governs wiagnlefending partyji.e., Magarij may, as
third-party plaintiff” serve a thireparty complaint.Fed. R. Civ. P. 1(4)(1) (emphasis added).

11 Rule 15 governs amendment of a pleading to add a counterclaim. Fed. R. Civ. P. ¥§ adviso

committee’s note to 2009 amendment. Rule 14 governs the filing of a thirdeparpjaintand likewise
permits ahird-party plaintiffto do sowith theCourt’s leave Fed. R. Civ. P. 14(a)(1).
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Cir. 2007). The party opposing the motion to amend bears the burdstablishing that
amendment would baitile, unduly prejudicial, or in bad faithUsov v. LazarNo. 13 Gv. 818
(RWS), 2014 WL 4354691, at *8 (S.D.N.Y. Sept. 2, 2014). Kraus opposes Vigo’'s proposed
amendment on each of these three grounds, which the Court will address in turn.

A. Futility

An amendment to a pleading is futile if the proposed claim would not withstand a motion
to dismiss pursuant teule 12(b)(6). Dougherty v. NHempsg¢ad Bd. of Zoning Appealg82
F.3d 83, 88 (2d Cir. 2002). To withstand a motion to dismisssdheterclaim/thirgparty
plaintiff must allege sufficient facts that, when accepted as‘tstete a claim to relief that is
plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556)Because th€ourtevaluates
the amendmerithrough the prism of a Rule 12(b)(6) analystee Court accepts thplaintiff's
factual allegations as true and draallseasonable inferences in favor of faintiff.
Henneberry v. Sumitomo Corp. of Adil5 F. Supp. 2d 423, 433 (S.D.N.Y. 2006pwever,
the Court is not required to credit legal conclusions, bare assertions, or conallesgations.
Igbal, 556 U.Sat678, 681, 68¢citing Twombly 550 U.Sat 555).

Kraus argues that Vigo’s claims are too speculatigutgive a Rule 12(b)(6) motion.
Pl.’s Mem. Opp’n Mot. Leav€&ile Countercl. & ThirdParty Compl. 19-21, Doc. 65-Kraus
argues thait is insufficient forVigo, in a conclusory fashiotp allege that Alexander has
disclosed to Krausdll of Vigo’s prgrietaryand confidential manufacturing partrieasd “all

of Vigo’s proprietary and confidential processes, knowhow and means and methods lkised in t
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manufacture andesign of Vigos plated faucets, shower doors and Matte $faneks.” Vigo’'s
Countercl. & Third-Party Compl. § 50-51.

Although the Court need not credit the bare assertion that Alexander disclosetl “all
Vigo’s trade secrets regarding the manufacturing of those prothuets,is enough factual
matter allegedegarding threenanufacturing partners to withstand a motion to disnfiss.
exampleVigo alleges thaaroundthe time thatAlexander began working for Krause kisited
three factories in China that manufacture Vigo’s faucets, Matte Stone sidksh@wer doors.
Id. 791 44, 47-48, 57Vigo also alleges that these Chinese factdiaes not known to the public
or the kitchen and bath industries, are extremely difficult to locateare strategically
positioned geographicallgnd are the only or one of a few facilitiesChinathat can produce
Matte Stone sinks qlated faucetsid. 1150, 65, 75, 83.These allegations, accepted as true for
purposes of the instant motion, are sufficient for the Court to reasonably eifénehidentity of
these manufacturers is a trade secret and Alexander disclosed theamdarkeonnection with
his visit tothem as a new Kraus employ&eCf. Benco Int'l Importing Corp. v. Krook884
N.Y.S.2d 460, 461 (App. Div. 1st Dep’'t 197@reliminarily enjoining disclosure dfade
secrets relating tiootwear suppliers in Taiwan). Accordingly, Vigo’s proposed claims are not

futile.

12VVigo does not plausibly allege that Alexander discldsetirausothertrade secretsoncerning the
manufacturingr desigrprocesses for Vigo’s product$he only alleged disclosure supported by factual
content is Alexander’s use tife identity and loation of the threenanufacturers as a Kraus employee.
Although Vigo attached to its reply briafdeclaration stating that Kraus is now producing matte sinks
with the benefit oWigo’s Matte Stone trade secrefeply Cert. Valdberg Supp. Vigo's Mot. LeaFile
Countercl. & Third-Party Compl. 1Y 2—4, Doc. 68, the Court may not conkideetlaratioron a

motion to amendSee Permatex, Inc. v. Loctite CoriNo. 03 Civ.943 (LAK) (GWG), 2004 WL

1354253, at *3 (S.D.N.Y. June 17, 2004) (“[M]aterials outside of the pleadings . . . camooisioered

on a motion for leave to amend.”However, in view of the Court’s granting Vigo leavadplead its
counterclaim, as discussed below, Vigo may ipoaate such allegations into a repleaded counterclaim if
it chooses.
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B. Undue Prejudice

In determining wkther a proposed amendment would unduly prejudice the opposing
party, courts consider whether the amendment would “(i) require the opponent to expend
significant additional resources to conduct discovery and prepare for tyialgfiificantly delay
the resolution of the dispute; or (iii) prevent the plaintiff from bringing @lyraction in another
jurisdiction.” Block v. First Blood Assog988 F.2d 344, 350 (2d Cir. 1993]T]he longer the
period of an unexplained delay, the less will be required of the nonmoving party irofeams
showing of prejudice.”ld. (quotingEvans v. Syracuse City Sch. Djst04 F.2d 44, 47 (2d Cir.
1983)).

Although Vigo’s claims will undoubtedly require additional discovery and trial
preparation and may even delay this case, given the early posture of this casms-tooti
dismissare being addresseahd pleadings are not even closed—Vigo’s proposed et is
not unduly prejudicial. This early posture distinguishes thisftaseRepublic National Bank v.
Hales 75 F. Supp. 2d 300 (S.D.N.Y. 1998jf'd sub nom. HSBC Bank USA v. Hal¢$.

App’x 15 (2d Cir. 2001), where the court denied leave to add claims to a tst@aresolved
action” as theourt ruled orasummary judgmennotion Id. at 311. Moreoveligo could not
have brought these claimasth its original answer filed in Septer@b2017 since it did not learn
of them until October 2017, requiring it to move to amend, which ivititbut significant delay
in earlyJanuary 2018. Thus, Vigo’s proposed amendment is not unduly prejudicial.

C. Bad Faith

To establish that a movanesnendment is made bad faith, the opponent must show
“something more than mere delay or inadvertence . . . ,’ such as seeking to deréversque
tactical advantage through their amendmehitsoy, 2014 WL 4354691, at *8 (quoting

Primetime 24 Joint hture v. DirecTV, In¢No. 99 Civ. 3307 (RMB) (MHD), 2000 WL
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426396, at *5—-6 (S.D.N.Y. Apr. 20, 2000)). Kraus argues that Vigo’s amendment is in bad faith
because iwill complicatethe case with additional parties, allegations, and issues that are
unrdated toKraus’s complaint. Pl.’'s Mem. Opp’n MdteaveFile Countercl. & ThirdParty
Compl.22. But the mere fact that the amendment adti issues to a casesomethingalmost

all amendments do to some extent—is not grounds to infer bad faith. Moreover, although
delaying the amendment to derive some tactical advantage could show bdritaigtime 24

Joint Venture 2000 WL 426396, at *6, as noted above, there is no showing whatsoewéigthat
delayed in asserting its amended claimscordingly, the Court cannot conclude that Vigo’s
amendment was made in bad faith.

D. Improper Third -Party Pleading Under Rule 14(a)

Although there is no reason to deny Vigo’s motion for leave to file its countardiai
the same reasons discussedier, Vigo may not file itproposedhird-party complaint, which is
improper under Rule 14(a). As noted, a tipatty plaintiff may only bring in a thirgarty
defendant “who is or may be liable to it for all or part of the claim againsked. R. Civ. P.
14(a)(1). Because Vigo has not alleged that Alexandernsay bdiable to it for the claims that
it faces, Vigo's thireparty complaint against him is impropét#owever,Vigo will be granted
leave to replead its counterclatmjoin Alexaneer under Rule 13(h).

V. Defendants’ Motion to Dismiss Kraus’s Complaint

Defendants have moved to dismiss Kraus’s complaint for failure to statenaucider
Rule 12(b)(6), or in the alternative for judgment on the pleadings under Rule 12(s). NDezh.
Supp. Mot. Dismiss Compl. 2—3, Doc. 54-A motion to dismiss for failure to state a claim
“must be made before pleading if a responsive pleading is allowed.” Fed. R. Civ. P. 12(b).
Here, Defendants have already filed their answer. “Whaeshee—a Rule 12(b)(6) motion is

filed after an answer to the complaint has already been filed, ‘the appropspbtase is to treat
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such an untimely motion to dismiss as a motion for judgment on the pleadings under Rule
12(c).”” Bernato v. Arthur J. Gallaghe& Co., No. 15 Civ. 1544 (KBF), 2015 WL 4643165, at
*3 (S.D.N.Y. Aug. 5, 2015) (quotinBatel v. Contemporary Classics of Beverly Hi#i§9 F.3d
123, 126 (2d Cir. 2001)seeFed. R. Civ. P. 12(h)(2) (“Failure to state a claim upon which relief
can be ganted . . . may be raised . . . by a motion under Rule 12(c) ... .").

Kraus argues that Defendants’ motion for judgment on the pleadings is prefiaRlse.
Mem. Opp’n Mot. Dismiss Compl. 67, Doc. 64. Rule 12(c) provides [aHter the pleadings
are closed—but early enough not to delay trial—a party may move for judgment on the
pleadings.” Fed.R. Civ. P. 12(c). Fed.R. Civ. P. 7(a) prescribeshen the pleadings are
closed.” Niederland v. ChaseéNo. 11 Qv. 6538, 2012 WL 2402603, at *4 (S.D.N.Y. June 26,
2012) (quotindg-lora v. Home Fed. Sav. & Loan AssB85 F.2d 209, 211 n.4 (7th Cir. 1982)
Here, where a complaint, answandcounterclains have beerfor soonwill be) filed,* the
pleadingswill be closed wherthecounterclaimdefendantsile answes tothe counterclaim.
SeeFed. R. Civ. P. (&); Niederland 2012 WL 2402603, at *¢[W] hen, in addition to an
answer, a counterclaim is pleaded, the pleadings are closed when the plavgsfrsgreply.”
(quotingFlora, 685 F.2d at 211 n.4)T.D. Bank, N.A. v. JP Morgan Chase Bank, NNa. 10

Civ. 2843 (G) (ARL), 2010 WL 4038826, at *4 n.4 (E.D.N.Y. Oct. 14, 20¢®Yhen cross

13 Kraus also suggests that Defendants’ motion is impermissible undendhtts@dividual Rule of
Practice 2(A)(ii), which requires the moving party to request a pre-matitierence with the Court
before making the motion. Pls.” Mem. Opp’n Mot. Dismiss Compl. 4, Doc. 64. However, at a pre
motion conference requested by Kraus concerning its motion to dismiss, thel€aty permitted
Defendants to file their own motions as welleeNov. 29, 2017 Conf. Tr. 28:7-10, 29:1-2, Doc. 56 (“So
then there will be a motion to amend and to dismiss . . . whatever parts of higicompl. You can

move pursuant to Rule 12(c) to move to dismiss on the basis of the pleadings.”).

14 As noted aboveylagarikalready filed a counterclaim, Vigo is granted leave to file a countercaidh,

both partiesare granted leave to replead their counterclaiBth partiesthird-party complaints are
disallowed.
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andcounterclaims are filed, pleadings are not closed until answers to thosg letaienbeen
filed.”).

Because Kraus hamt yet filed aswes toMagarik’'sand Vigo’s counterclaims+ather,
Krauschose to move to dismiss or opptisem—the pleadings are not yet closed. Thus,
Defendants’ motion for judgment on the pleadings is prematee. Niederland2012 WL
2402603, at *45 (citing State Farm Fire & Cas. Co. v. Spradling Home Inspections,, IN&C
10 Civ. 01887 (NAB), 2011 WL 4056042, at *2—3 (E.D. Mo. Sept. 13, 2011)) (denying motion
for judgment on the pleadings as premature where the pleadings welesed because the
plaintiff had not yet filed an answer to counterclaims and instead moved to disemgs t

Defendants suggest thdiederlandpermitted the Rule 12(c) motion despite its
prematurity. Defs.” Reply Mem. Supp. Mot. Dismiss Compl. 5, B8c. WhileNiederlanddid
briefly reach the merits of two claims at issue in the Rule 12(c) motion, thedidgx as
alternate holdings to the denial on prematurity grour@e Niederland2012 WL 2402603, at
*5-6. The Court declines to consider Defendants’ premature Rule 12(c) motion on the eighteen-
count complaint here. Also unavailing is Defendants’ citatidrtwvident Life & Casualty
Insurance Co. v. GintheNo. 96 Civ. 0315 (E) (H), 1997 WL 9779 (W.D.N.Y. Jan. 3, 1997),
which ruled on the nrés of a Rule 12(c) motion that was premature at the time of filing but
ripened with the filing of an answer to a counterclaim by the time the court fdleat *1;
accord NanoMech, Inc. v. Surest¥7 F.3d 1020, 1023 (8th Cir. 2015). In contrast, here, no
answer to Magarik'er Vigo’s counterclaim has heretofore been filed.

Put differently, Defendants are too late to move to dismiss, but too early to move for

judgment on the pleadings. Accordingly, Defendants’ motion is denied without prejudice.
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Defendants will be permitted to renew their motion for judgment on the pleadings once the

pleadings have closed.

V.

Dated:

Conclusion

In sum, the Court orders as follows:

. Defendants’ motion for judgment on the pleadings is DENIED without prejudice.

Defendants will be permitted to renew their motion once the pleadings have closed.

Kraus and Third-Party Defendants’ cross-motion to dismiss Magarik’s counterclaim and
third-party complaint is DENIED. Third-Party Defendants’ cross-motion to strike
Magarik’s third-party complaint is GRANTED. Magarik is granted leave to replead his
counterclaim to join Third-Party Defendants.

Vigo’s motion for leave to amend is GRANTED as to its counterclaim and DENIED as
to its third-party complaint. Vigo is granted leave to replead its counterclaim to join
Alexander.

If Magarik and Vigo choose to replead their counterclaims, they must do so by October
29, 2018. Kraus and any other counterclaim-defendants must answer or otherwise move
with respect to the counterclaims by November 28, 2018.

The Clerk of the Court is respectfully directed to terminate the motions, Docs. 54, 55, 65.
It is SO ORDERED.

September 28, 2018

New York, New York i @

Edgardo Ramos, U.S.D.J.
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