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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
SEBASTIAN ARBELAEZ et al., :
Plaintiffs, :

: 17-CV-6543 (JMF)

-V- :

: OPINION AND ORDER
CITY OF NEW YORK et al., :
Defendants. :
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

In this action, brought pursuant to 42 U.S.C. § 1983 and New Yorl l@vArbelaez
and three of her children -SebastianDeborah, and Pablo Arbeldez bring claims againghe
City of New York several officersrom the New York City Police Department (“NYPD’gnd
an unidenfied confidential informantthe“CI”) for injuries sustained whewYPD officers
executed a search warrant in Luz’s apartm&aeECF No.46 (“Amended Compl.”). In this
Opinion, the Court addresse® questionghat are collateral to the merits of Plaintiffs’ claims:
whether Plaintiffs are entitled to discotbe CI's identity for purpose®f serving him or her
with the summons and Amended Complaamtd if not, whether Plaintiffs may nevertheless
depose the Cl under conditions designed to protect his or her identity. For the reasons that
follow, the Court concludes Plaintiffs are not entitled to discovethie@CI’'s identity, butmay

deposedhe Clunder conditions designed to protect his or her itlefiom disclosure.

1 Because Plaintiffall sharethe saméast namethe Court follows the Amended

Complaint and, for clarity’s sake, refers to e&thintiff by his or heffirst name.
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BACKGROUND

Luz Arbelaez lives in a threeedroom apartment on Webster Avenue in the Bronx.
Amended Compl. § 23. During the period relevant to this case, three of her childtamntfs
Sebastian, Deborah, and Pabldivedthereas well Id.  26. Plaintiffsallege that they were
mistreaeédby certain NYPD officers in retaliation foamong other things, speaking out against
what they believed to be police misconduct in their neighborhood. Amended Compl. 1 40-87.
Most relevant for present purposes, they allege that one of the officBeteetive Doris Lopez
a defendantere— conspired witlthe Cl to obtain a warrant to search Leahomeon the false
premise thathe Cl had purchased crack cocaine in #partment.ld. 1188-98. On May 29,
2015, NYPD officers raided Ltz apartmenpursuant to that search warrant, handcuffed all four
Plaintiffs, destroyed property, strgearched Sebastian and Pahlwog eventually took Luz,
Sebastian, and Pablo into custoddy. 1199-206. Luz, Sebastian, and Pablo weitgally
charged with state drug offenses ltheaDetectiveLopez’s claim that they had been found in
possession of cocaine and a seal@ clam that Plaintiffs allege was falséd. 1207-08. Luz
was released after several hours; Sebastian and Pablo were arraigned and fedeased a
approximately twenty hourdd. 111212414. About a year and a half after the search, all charges
against dlPlaintiffs were dismissedld. §§221-23. In the meantimetwo men who lived in the
apartment directly above Luz and her children were charged with a variety crdfugher
criminal offensesthey later pleaded guiltyid. §215-19.

Plaintiffs brought this action in 2017 against the City and three Noft€ersseeking
damagedor violations of their federal and state constitutional rights, as well asaseeenmon
law torts. ECF No. 1. In 2018)aintiffs filed an Amended Complaint additige Cl asa

defendant along with a Section 1983 claim for conspiracy to violate their fedtsl



Amended Compl. 11 230-34. Plaintiffs sought leave to serve the Amended ComptamCon
by delivery to the New York City Law Department. ECF No. 72. In responsendefts
protested that (1) the Law Department did not repreabeii!; (2) they were not awaref any
authority permitting a confidential informant to be sued in an action such as tlus amg
examples of confidential informants being sued; andh(8hy eventthey did not believe any
claims againsthe Cl would survive a motion to dismis§eeECF No.73. On July 12, 2018,
thenDistrict Judge Richard J. Sullivan — to whom this cases then assigned- “made a sua
sponte motion to dismisshe claims against the CI, and invited Plaintiffs to submit a letter
“informing the Court as to whether and how they wish to respond to the €meotion” ECF
Minute Entry of July 12, 2018Sua Sponte Order”). At Plaintiffs’ request, Judge Sullivan then
held that motion in abeyance pending discovery with respect to the other Defendants. ECF
No. 80.

Shortly thereafter, Judge Sullivaeparately held that “the law enforcement privilege
applies to all documents and portions of documents that tend to reveal the identigGifand
that “Plaintiffs [had] failed to successfully rebut the presumption agaitisglthe privilege.”
ECF No.81 (“Privilege Order”) at 7 On October 29, 2018, following Judge Sullivan’s
elevation to the Court of Appeals, this casesreassigned to the undersignékhereatter, the
Court set deadlinegsr the completion of discovery and fBtaintiffs to seek leave either to
amend their complaint to adide Cl asa defendanor, in the alternative, to reopen discovery for
the limited purpose of depositige Cl. SeeECF No0.126. Instead adeeking leave to amend
their complaintPlaintiffs nowmove for reconsideration of Judge Sullivan’s “motion” dismissing
the Cl asa defendanin their operativeAmended Complaint and seek disclosuréhefCl’s

identity for the purpose of serving that Amended Complairitionor herand then taking his or



herdeposition.SeeECF No0.138 (“Pls.” Mem.”). In the alternativeRlaintiffs seekleave to
deposaheCl under conditions that woulatotect anynformationthat could be used to identify
the Cl Id. at 2526; ECF No. 153 (“Reply”), at 10-11.
THE INFORMER'S PRIVI LEGE

The“law enforcement privilegeattaches te— and oftenprotects from disclosure —
“information pertaining to law enforcement techniques and procedures, informatiovothet
undermine the confidentiality of sources, information that would endanger witmbésna
enforcement personnel, information that would undermine the privacy of individuals involved in
an investigation, or information that wouddriously impair the abilitgf a law enforcement
agency to conduct future investigations$ii’re The City of New York07 F.3d 923, 944 (2d Cir.
2010) ¢itationsand internal quotation marks omitted)T]he party asserting the law
enforcement privilege bears the burden of showing that the privilege indeed applietn.re. .”
the City of New York607 F.3d at 948. Where the priviledgesapply, there is a “strong
presumption” against lifting itld. “To rebut that strong presumption, the party seeking
disclosure bears the burden of showingtlia} the suit is noffrivolous and brought in good
faith, (2)that the information sought is [not] available through other discovery or from other
sources, and (3pat the party has a compelling need for the privileged informatich
(citations and internal quotation marks omitteBuen then, @ourt “must. . . weigh the public
interest in nondisclosure against the need of the litigant for access to thegpdvinformation
before ultimately deciding whether disclosure is requiréd.”

One species of the law enforcement privilege, the “informer’s privilegsgéribes “the
Government’s privilege to withhold from disclosure the identity of persons who furnish

information of violations of law to officers charged with enforcement of that I&oviaro v.



United States353 U.S. 53, 59 (1957). “The purpose of the privilege is the furtherance and
protection of the public interest in effective law enforcement. The privileggmaas the
obligation of citizens to communicate their knowledd§¢he commission of crimes to law
enforcement officials and, by preserving their anonymity, encouragaestthgerform that
obligation.” Id. Although there is some “authority for the proposition that the strength of the
privilege is greater in civil litigation than in criminal . the privileges not absolute in eithér.
In re United Statesb565 F.2d 19, 22 (2d Cir. 1977)The scope of the privilege is limited by its
underlying purpose.’Roviarg 353 U.S. at 60. It is thus “cabined thyee limitations. First, it
protects only the identity of the informant — not the content of the informant’s comations:
Second, the privilege has no application when the informer’s identity is disclosedgavtims
would have cause to resent tlogronunication. Third, it is a qualified privilege that must yield
to fairness when the information sought is relevant and helpful to the deféh&.Commodity
Futures Trading Comm’n v. Parnon Energy Indo. 11-CV-3543 (WHP), 2014 WL 2116147,
at *3 (S.D.N.Y. May 14, 2014) (citations and internal quotation marks omitted).
DISCUSSION

Significantly, Plaintiffs do not challenge- and the Court sees no basis to revisit —
Judge Sullivan’s holding that the CI's identity and any information that wonttttreveal it
areprotected by the informer’s privilege. Instead, the quesigrais whether Plaintiffs can
now demonstrate a sufficiently “compelling need” to overcome the privilegentiffs
principal, if not sole, argument on that score is thatCl'spresence in the case is “essential to a
fair determination of [their] conspiracy claim.” Pls.” Mem. 18ccArding to Plaintiffs, if the CI
is not named aa defendantheir “congiracy claim will fail as a matter of law under the

intracorporate conspiracy doctringg” at 19, “which provides that officers, agents and



employees of a single corporate entitytich as the NYPDare legally incapable of conspiring
together,"Dowdv. DeMarcq 314 F. Supp. 3d 576, 587 (S.D.N.Y. 2018) (internal quotation
marks omitted). Plaintiffs arguig other words, thahe Cl is “a necessary party who is crucial
to [their] being able to establish an unlawful conspiracy.” Pls.” Mem. 19.

Plaintiffs are wrong.“To prove a § 1983 conspiracy, a plaintiff must showafi)
agreement between two or more state actors or between a state actor and a ptywd®) en
act in concert to inflict an unconstitutional injury; and (3) an overt act adofugtherance of that
goal causing damagesPangburn v. Culbertsqr200 F.3d 65, 72 (2d Cir. 1999%ritically,
however, the law does not require that a plaintiff sue all members of a conspicadgri to
maintain a suit against any of thei@ee, e.gLesavoy v. Lane804 F. Supp. 2d 520, 537
(S.D.N.Y. 2004)aff'd in part and vacated in part on other grounds sub nom. Lesavoy v.
GattulloWilson 170 F. App’x 721 (2d Cir. 20063ge als, e.g, U.S. Indus., Inc. v. Touche Ross
& Co., 854 F.2d 1223, 1251 (10th Cir. 1948l is axiomatic that since coconspirators are
jointly and severally liable for all damages caused by a conspiracy, gegrlamtiff need not
sue all the conspirators, but may choose to proceed against any one or more ofititemal
guotation marks omitted))indeed holding conspirators individually liable for their co-
conspirators’ acts is the whole point of conspiracy law. Of course, witteQi’s participation
in thecase Plaintiffs may face problems of proof. But, as the Court will go on to discuss,
Plaintiffs’ need in that regardarefor evidencehat may bé&nown to the Cl —that is,his or her

testimony— notfor the CI'sidentity, much lessis or hempresence as a party to this action.



Having failed to demonstrateaneed, let alone a “compelling neefhi’ the CI's identity,
Plaintiffs motion for reconsideration is denied to the extent that they seek that inforrhation.
In the Court’s view, howevethe informant’s privilege alongoes not provide a basis to
dismiss the claims against the BRerhaps because of Judge Sullivan’s Sua t8gorder the
parties at timeframe the question here as whetheiight of the informer’s privilegeRlaintiffs’
claims against the Cl may procestthll. See, e.g.Pls.” Mem. 22 (arguing that the CI “should
remain a defendam this acton”); ECF No.145 (“Defs.” Mem.”), at 7 (arguing that the Court
should “disallow the CI from being named as a defendant in this |&jvsBitt, & its name
suggeststhe informer’s privilege is aavidentiaryprivilege — not anmmunityfrom suit or
liability. To be sure, if a plaintiff cannot and does not learn the identity of a confidential
informant,thatplaintiff will presumably be unable to serve the confidential informéhin the
time limits set by the Federal Rslef Civil ProcedureseeFed. R. Civ. P. 4(mpand the statute
of limitationson any claims against the confidential informaray run seseECF No.80
(explaining why, if Plaintiffs are not able to sethe Cl in this action, the statute of limitations
will run with respect to claims agairtsim or her). But the practical problems inherent in suing
an unknown defendant whose identity is protected from discloswuae byidentiaryrivilegedo

not provide @asis to reversengineer aovelsubstantive immunity frorauit® Thus, the Court

2 As a fallback, Plaintiffsuggesthat the Cl'sactualidentity could remain under seal, with
the case proceeding agaihgh or her pseudonymouslyls.” Mem.22-25. That suggestion
raises a host of legal and practical proble®se, e.gKirkland v. City of New YorkNo. 06CV-
0331(NG) (CLP), 2007 WL 1541367, at *11-12 (E.D.N.Y. May 25, 200¥loreover, to the
extent that it wouldequire orinvolve disclosure ofhe CI's identity to Plaintiffalone (so that
theycouldproperly name the ClI, sert®m or her with the Amended Complaint, and so on), it
too would run afoul othe informant’s privilege.

3 For instance, if a plaintiff were abl#rough his or her own due diligence, to identify and
servea confidential informanwithin the time limits set by the Federal Rules of Civil Procedure,
the informant’s privilege wouldrpsumablypose no obstacle tbe plaintiff's claims against the
confidential informant. To the extent that the courirkland — which denied leave to amend



declines to dismiss the Cl agdefendant on the basis of the informant’s privilege alone; instead,
it will order Plaintiffs to show cause why thodaims should not be dismissed for failure to
servethe Clin a timely fashion.SeeFed. R. Civ. P. 4(m). To the extent the Sua Sponte Order
did otherwise, Plaintiffs’ motion for reconsideration is granted.

That leaveslaintiffs’ final requestto depos¢he Cl. SeePls.” Mem. 25-26.Here, the
analysis changes somewhat becatisewell established thdhe informer’s privilege “protects
only the identity of the informant — not the content of the informant’'s communications.”
Parnon Energy In¢.2014 WL 2116147, at *3Defendants assert tHegubjecting the Cl to a
deposition would, of course, reveal his or her idefitiDefs.” Mem.11, and submit a declaration
from an NYPD Inspector to the same effseteECF No0.152-1. In the Court’s view, however,
such conclusory assertions are insufficient to carry Defendants’ burdaowing that the
informer’s privilege bars a depositi@together Instead the Court is confiderthat through
entry of a protective ordeappropriate precautions could be taken to enable a deposition of the
Cl without revealing his or her identityseeFed. R. Civ. P. 26(c)(; Galella v. Onassis487
F.2d 986, 997 (2d Cir. 1973) (explaining that a district court may issue a protective order
governing the “[c]lircumstances of a deposition,” the “grant and nature” of wisimigularly
within the discretion of the district ad”). Such precautions might include, among other things,
(1) allowing the ClI to testify in a location and manner that would protect his or hatyidé2jt
limiting attendance at the deposition to counsel; (3) precluding any questions the answers to
which could reveal the CI's identity4) conducting the deposition in the presence of the

designated Magistrate Judge, who could rule on objections contemporaneously;saadir{§

a complaint to bring claims against a confidential infornaaritfutile,” 2007 WL 154136/at
*12 — suggested otherwise, the Court declines to follow its decision.



the transcript of the depositiol€f., e.g, Edwards v. City of New Yarklo. 16€CV-9124 (PGG)
(KNF), 2018 WL 1229706 (S.D.N.Y. Mar. 1, 2018); ©8~9124, ECF No. 49 (Mar. 9, 2018)
(protective order)Banno v. City of New Yarklo. 06€CV-2270 (RJS) (S.D.N.Y.ECFNo. 67
(Feb. 11, 200p(orderpermitting an undercover officer to appear for his or her depositicen “
modest disguise consisting of a mustachevaigt). With suchlimitations andorecautions in
place a deposition of the Cl would not run afoul of the informerisilege.

That is not the end of the matter, however, because — even though Defendants do not
directly raise the issue- deposinghe Clwould be appropriate only if it is “relevant to any
party’s claim or defense and proportional to the needs afabe’ Fed. R. Civ. P. 26(b)(1).

The ClIs testimony howeverjs plainlyrelevant to the claims and defenses in this basause
Plaintiffs’ Section 1983 and stalaw malicious prosecution clasrequire them to prove the
absence of probable causeearch Luz’'s apartmeniSeeManganiello v. City of New York12
F.3d 149, 160-61 (2d Cir. 201®ee alsdReply 56 (explaining howthe Cls testimony would

be relevant to the legality of the searohinended Compl. 1 225-34, 241-4RIdintiffs cannot
even attempt to make the required . . . showing without learning through discovery what the
informant said to the affiant and what information the affiant relied on in requdstirsgarch
warrant.” Ayala v. City of New YoriNo. 04CV-1102 (DC), 2004 WL 2914085, at *2

(S.D.N.Y. Dec. 16, 2004) (Chin, J.). The question of proportionality is closer, if only because
the policies behind the informer’s privilege counsel in favor of denying leavetsea
confidential informant where a plaintiff can obtain the relevant information throhegin wteans.
Here, however, discoverg otherwise over anaonstruing the evidence in the light most
favorable to Plaintiffs, notable gaps and inconsistencies in evidemzen SeeReply 5 Thus,

the Court concludes that a deposition of the Cl would be proportional to the needs of the case.



CONCLUSION

For the foregoing reasonBlaintiffs’ motionfor reconsideation ofJudge Sullivan’®rder
dismissinghe Clasa defendanis GRANTED in part and DENIED in parand dscovery is
reopened for the sole purpose of depgghe Cl,subject toentry of a protective order with
limitations and precautions sufficient to protect this @entity from disclosure.

The partieshall promptlyconferand,within two weeks of the date of this Opinion
and Order, submiteither (1)an agreedipon proposed protective order or (2) competing
proposed orders and letter briefs in support of those proposed csdgaratelywithin one
week of the date of this Opinion and Ordey Plaintiffsshall show cause why their claims
against the Cl should not be dismissed for failure to serve the summoregpidint within the
ninety days prescribed by Rule 4(m) of the Federal Rules of Civil Procedure.

The Clerk of Court is idectedto terminate Docket Nal37.

SO ORDERED. é) /:: i
Dated: October 31, 2019

New York, New York SSE M-FURMAN
Uhited States District Judge
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