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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LENA LASHER,

Plaintiff,
17-CV-6632(JPO)
_V_
OPINION AND ORDER

ROGER STAVIS, ESQ. and GALLET
DREYER& BERKEY, LLP,
Defendans.

J. PAUL OETKEN, District Judge:

This is apro semalpractice suit arising from an appeal of a criminal cdronc Plaintiff
Lena Lashe(“Lasher”) suedher criminal appellate couns&oger Stavis and Gallet Dreyer &
Berkey, LLP(collectively, “Defendants’)for malpractice and negligenc¢Dkt. No. 1.) On
June 13, 2018his Court dismissedlasher'scomplaint (Dkt. No. 27), andfinal judgment was
enteredn Defendants’ favor on June 14, 2018 (Dkt. No. 28).

Before the Court noware Lasher’snotions to change venue the UnitedStates District
Court for the District of New Jersey (Dkt. No. 30) and to alter or amend the jntigomsuant to
Federal Rule of Civil Procedure 59(®kt. No. 31). For the reasons that follow, both motions
are denied.

l. Background

In 2015, Lasher was convicted of misbranding drugs, conspiracy, mail fraud, and wire
fraud. United States v. Lashe®61 Fed.App’x. 25, 26 (2d Cir. 201@kgrt. denied137 S. Ct.
2254 (2017). She was sentenced to three years’ imprisonideritasher hired Defendants to
represent her on appeal, but on September 2, 2016, the Second Circuit affirmed her conviction.

Id.
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On August 28, 2011,ashercommenced this action iying a complaint against
Defendantsalleging malpractice and common law negligen@kt. No. 1.) Defendantshen
moved to dismiss Lasher’s complaint (Dkt. No. 9), and the Court granted Defendants’ motions in
anOpinion and Order issued on June 13, 2018. (Dkt. No. Rinal judgment wasnteredn
Defendants’ favor on June 14, 2018. (Dkt. No. 28.)

Lasher filed a timely notice of appeal of that judgment on July 9, 2018. (Dkt. No. 29.)
On the same day, she served Defendants with a motion to change venue and a motion to alter or
amend the judgment pursuant to Federal Rule of Civil Procedure 59(e). (Dkt. Nos. 30, 31.)
Lasher argues thétte Court should have applidttw Jersey lawhen deciding Defendants’
motion to dismissnecessitating reconsideration of the judgment based on the Court’s
misapplication of New York law. (Dkt. No. 3t1.) Lasher also moves for a change of venue
from thisCourt to theDistrict of New Jersey.(Dkt. No. 30at1.) Both motions werdocketed
on July 12, 2018. (Dkt. Nt80, 31)

On August 29, 2018, the Second Circuit issued an order holding Lasher’s appeal in
abeyance pending this Court’s adjudication of Lasher’s pemdaimn to alteror amend the
judgment. (Dkt. No. 38.) The Court is now prepared to rule on both of Lasher’'s motions.

. Rule 59(e)

A. Legal Standard

Federal Rulef Civil Procedure 59(e) permitsstrict courtsto grant reconsideration of a
final judgment, provided any such motion is “filed no later than 28 days after the fethiey o

judgment.® Fed. R. Civ. P. 59(e). “In this Judicial Circuit the standard for grantfige

! This Courtsignedits Opinion andOrderdismissing Lasher’'s complaioh June 12,
2018, and it was docketed on June 13, 2018, but judgment wastaptdagainst Lasher until
June 14, 2018. (Dkt. No. 27.) By the plain terms of Rule 59(e), the tweeagityday period in



59(e) motion ‘is strict, and reconsideration will generally be deriidd.re HealthMgmt.Sys.
Inc. Sec. Litig.113 F. Supp. 2d 613, 614 (S.D.N.Y. 2000) (quotinga Minor Ltd. v. Aon Fin.
Prods., Inc, No. 00 Civ. 2474, 2000 WL 1279783, at *1 (S.D.N.Y. Sept. 8, 2000)order“to
ensure finality and to prevent the practice of a losing party examining a deciditimea
plugging the gaps,”aurts in this District havdeemeda motion for reconsideration . . .
appropriate only where the movant demonstrates that the Court has overlooked controlling
decisions or factual matters that werg before it on the underlying motion. and which, had
they been considered, might leeneasonably altered the result before the coltahge Road
Music, Inc. v. Music Sales Cor@0 F. Supp. 2d 390, 392 (S.D.N.Y. 2000) (emphasis in
original) (internal quotation marks omittedge alscAnalytical Surveys, Inc. v. Tonga Partners,
L.P., 684 F.3d 36, 52 (2d Cir. 2012) (“Rule 59 is not a vehicle fotaking a second bite at the
apple.”(internal quotation marks omitted) Whetherto grant a Rule 59(ehotion isa matter
subjectto thediscretion of thalistrict court Schwartz v. Twin City Fire Ins. Gal92

F. Supp. 2d 308, 325 (S.D.N.Y. 2007).

B. Discussion

Lasher’s Rule 59(e) motion presents to the Cfmurthe first time her argument that her
legal malpractice and negligence claims should be governed by New Jersathiathan New
York law. In granting Defendants’ motions to dismiss, the Court recogthieegharties’ failure

to address choice of law. (Dkt. No. 27 at 3 n.2.) Without the aid of the parties’ briefing, the

which to file a motion to alter or amend a judgment runs from the date of “the erttigy of t
judgment,” rather than from the date of an order underlying that judgr8esEed. R. Civ. P.

59(e). The twentyeightday period for Lasher tiile herRule 59(e) motion thus started on June

14, 2018, and extended through July 12, 2088&eFed.R. Civ. P. Rule 6(a). Lasher served
Defendants with helRule 59(e) motion on July 9, 2018, and the motion was docketed on ECF on
July 12, 2018. (Dkt. No. 31.) Accordingly, Lasher’s Rule 59(e) motiontiwesy.



Court resolved to apply New York law to Lasher’aicis because(1) this Court sits in New
York, (2) Lasher’s trial and appeal took place in New York, and (3) Defendantcprasti in
New York.” (d.)

Lasher’s Rule 59(e) motion does not cite any changes in controlling law wdemes,
or errors offact that would alter th€ourt’s previous choice-daw analysisand she does not
dispute that she failed to address the issue of choice of law priordattigef this Court’s
judgment against her. (Dkt. &t1.) Since a motiorto alter or amend @dgment cannot be
used to raise arguments that could have been raised at an earlier stage aba,lémght
Lasher’s choicef-law argument could have been raised in the earlier proceedinggasiiailed
to demonstrate a right to relief under Ruleeg9GeeAnalytical Surveydnc., 684 F.3d at 52.
Indeed, ourts in this District have applied that principlecases such as tHighere a party
raises a choice of law issue oRale 59(e) motion that it has not raised prior to entry of
judgment,” holding that in such circumstances “it is unnecessary for a coddrasa the
motion” Schwartz492 F. Supp. 2d at 325.

Still, mindful of Lasher’s status aspao selitigant and the Court’s obligation to construe
her claims liberallyseeVarszegi vArmstrong 205 F.3d 1327 (Table), 2000 WL 253697, at *1
(2d Cir. Mar. 6, 2000), the Countll exercise its discretion to review Lasher’s cheafdaw
argument on the merits

When a choicef-law argument iproperlyraised, “[a] federal court exercigjrdiversity
jurisdiction must apply the choice of law analysis of the forum sta@obalNet
Financial.Com, Inc. v. Frank Crystal & Co., Ine49 F.3d 377, 382 (2d Cir. 2006). Under New
York’s choice-offaw rules, “the first step. .is to determinevhether an actual conflieixists

between the laws of the jurisdictions involvedrbrest Park Pictures v. Universal Television



Network, Inc,. 683 F.3d 424, 433 (2d Cir. 2012)If o actual conflict existsandif New York is
among theelevanturisdictions the courtmaysimply applyNew York law” See Licci ex rel.
Licci v. Lebanese Canadian Bank, SAI2 F.3d 155, 157 (2d Cir. 2012). In cases of actual
conflict, “[t]he law of the jurisdiction having the greatest interest in the litigatitirbe
applied.” Negri v. FriedmanNo. 14 Civ. 10233, 2017 WL 2389697, at *3 (S.D.N.Y. May 31,
2017) (internal quotation marksnitted).

“Although the choice-of-law analysis would normally require the Court to determi
whether there is an actual dlict between the law governirjjasher’s]two tort claims under
New York andNew Jersey]aw, the Court will forgo that analysis here because, as explained
below, the application dNew York] law is appropriate here regardless of whether or not a
conflict exists: Id. at *4. This is because even if the Court were to find an actual conflict
between New York and New Jersey Jale Court wouldstill haveappliedNew York lawto
Lasher’s claimas“[t]he law of the jurisdiction having the greatest interest in the litigatidd.”
at *3.

As the Court explained in granting Defendants’ motiodisonissLasher’s complaint,
“Lasher’s trial and appeal took place in New York, fhdefendants practice law in New
York.” (Dkt. No. 27 at 3 n.2.ortort claims “the law of the jurisdiction where the tort
occurred will generally apply because that jurisdiction has the greatssisinin regulating
behavior within its borders.Negi, 2017 WL 2389697, at *@uotingCooney v. Osgood
Mach., Inc, 81 N.Y.2d 66, 72 (199R) And courts regularly apply New York law to legal
malpractice claimbrought against New York attorneys basedrair conducbefore New York
courts. Seeg e.g, Cobalt Multifamily Inv'rs I, LLC v. ShapitdB57 F. Supp. 2d 419, 433-34

(S.D.N.Y. 2012),Wolfson v. MoskowitNo. 08 Civ. 8796, 2009 WL 1515674, at *5 (S.D.N.Y.



June 1, 2009{*In a legal malpractice case, New Yarkterest is predominant when the

attorney being sued is licensed in New York and the underlying trial took place in Né&w)Yor
(collecting cases)Accordingly,because Defendants are licensed New York attorneys and their
alleged malpractice occurr@d connection with a proceeditgforeafederal courin New

York, New York is the jurisdiction having the greatest interest in the litigatibatween Lasher
and Defendantsee Negrj 2017 WL 2389697, at *3, and New York law should govern.

The Courtalsonotes thaeven if New Jersey lagpoverned_asher’s claims, the Court
would still have granted Defendants’ motion to dismiBsr Lasher to state a clafor legal
malpracticaunder New Jersey law based on Defendants’ representation of her on appeal of her
criminal conviction shemust slow that shesuffered arfinjury caused byhe alleged
malpracticé in the form of subsequent “dismissal of the charges, acquittal on retrial, convicti
of a lesser included offense or otherwiséldoh v. Moreira No. 14 Civ. 2929, 2018 WL
623676, at *7 (D.N.J. Jan. 30, 2018) (quotiigKnight v. Office of the Pub. DefL97 N.J. 180,

182 (2008)). Lasher would be unable to dinee becausker conviction has been affirmed on
appealLasher 661 F. App’x 25, andhe has to date beanable to obtain angther form of
post-convictiorrelief (seeDkt. Nos. 37, 39, 40).

Forthesereasonsthe Court concludes thhasher’s choicef-law argumentould not
“have reasonably altered the result before thed@] See Range Road Mus80 F. Supp. 2d
at 392(internal citations omitted)Accordingly, Lasher’s Rule 59(e)otion is denied.

[I1.  Motion to Change Venue

Lasher moves for this action to be transferred to the District of NewyJer&kt. No.

30.) Where, as hera plaintiff moves to change venue aftgraintiffs complaint haslready

2 While it is unclear whether the Second Circuit’s stay of Lasher’s appediny this
Court’s adjudication of her Rule 59(e) motion also provided this Court with the authority to



been dismissed and a motion for reconsideration has been denied, the motion to change venue
cannot be grantedecause “there is no case to transf&ee Radin v. Albert Einstein ICaf
Med.of Yeshiva Uniy.No. 04 Civ. 704, 2007 WL 148696, at *2 (S.D.N.Y. Jan. 19, 208i)ce
Lasher'scomplaint has alreadbeen dismissed by this Coartd there are n@maininggrounds
for reconsideration of the judgment pursuariRtde 59(e)there is no case teetransferedto
the District ofNew Jersey.Seed. In any event, there is no substanthasis for Lasher’s
motion to change venuddere, Defendantare licensed New York attorneys, and all of their
alleged malpractice occurr@dconnection with proceedings that took plat&ew York. See
Lasher 661 F. App’x 25.Becausé|[a]ll the alleged actions that form the basis of Gemplaint
occurred in New York][,] venue could not be found in thesfrict of New Jersdy’ SeeRadin
2007 WL 148696 at *2Finally, even if Lashewere able tadaise compelling grounds for
transfer, the late timing of her motipnesentsnsurmountable “concerns of judicial economy
that[would] outweigh[any] considerations of inconvenience and expetisatLasher could
conceivably marshah support of hemotion to transfer this fully litigated cas8eeMattel, Inc.
v. Robarb’s, InG.139 F. Supp. 2d 487, 490 (S.D.N.Y. 2001).

For all of these reasonsasher’smotion totransfer this actioto the District of New

Jerseyis dened.

entertainher motion to transfesé€eDkt. No. 38), this Court in any event retains the authority to
deny that motionseeFed. R. Civ. P. 62(&)(2)



V. Conclusion

For the foregoing reasorBlaintiff Lasheirs motions to alter @ amend the judgent
pursuant to Rule 59(a@nd tochange venue ai2ENIED.
The Clerk of Court is directed to close the motiahBoclet Numbers 30 and 31.
SO ORDERED.
Dated:December 122018

New York, New York W(/

V J. PAUL OETKEN
United States District Judge
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