


CONNER & WINTERS, LLP

1700 One Leadership Square

211 N. Robinson

Oklahoma City, OK 73102

By: Jared D. Giddens, Esqg.
Bryan J. Wells, Esq.
J. Dillon Curran, Esqg.

KAPLAN RICE LLP

142 West 57th Street, Suite 4A

New York, NY 10019

By: Howard J. Kaplan, Esq.
Joseph A. Matteo, Esqg.



Sweet, D.J.

This action arises out of a personal guaranty (the
“Guaranty”) that was executed by the late Aubrey K. McClendon
(“McCleﬁdon”) to secure a $465 million loan made to certain
companies McClendon controlled. The issues presented raise the
always delicate and thorny issue of jurisdiction between the

federal and state courts.

Thomas J. Blalock, the Personal Representative of the
Estate of Aubrey K. McClendon (“Blalock” or the “Personal
Representative”) has moved pursuant to Federal Rules of Civil
Procedure 12(b) (1) and 12(b) (6) to dismiss the Complaint filed
by Plaintiff Wilmington Trust, National Association (the
“Plaintiff” or “Wilmington”). Kathleen B. McClendon, the Special
Administrator of the Estate of Aubrey K. McClendon (“Kathleen”
or the “Special Administrator” and, together with the Personal
Representative, the “Defendants”), has also moved to dismiss
Plaintiff’s Complaint under Federal Rules of Civil Procedure

12(b) (1) and 12(b) (6).

Based upon the conclusions set forth below, the motions are

granted in part and denied in part.


































12 (b) (1) motion first.” Stahl York Ave. Co., LLC v. City of New

York, No. 14 Civ. 7665 (ER), 2015 WL 2445071, at *7 (S.D.N.Y.
May 21, 2015). A motion to abstain “is considered as a motion to
dismiss for lack of subject matter jurisdiction pursuant to Rule

12(b) (1).” Id., 2015 WL 2445071, at *7.

b. Rule 12 (b) (6)

On a Rule 12 (b) (6) motion to dismiss, all factual
allegations in the complaint are accepted as true and all

inferences are drawn in favor of the pleader. Mills v. Polar

Molecular Corp., 12 F.3d 1170, 1174 (2d Cir. 1993). A complaint

must contain “sufficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its face.’”

Ashcroft v. Igbal, 556 U.S. 662, 663 (2009) (quoting Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007)). A claim is facially

plausible when “the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Igbal, 556 U.S. at 663
(quoting Twombly, 550 U.S. at 556). In other words, the factual
allegations must “possess enough heft to show that the pleader
is entitled to relief.” Twombly, 550 U.S. at 557 (internal

quotation marks omitted).
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While “a plaintiff may plead facts alleged upon information

and belief ‘where the belief is based on factual information
that makes the inference of culpability plausible,’ such
allegations must be ‘accompanied by a statement of the facts

upon which the belief is founded.’” Munoz-Nagel v. Guess, Inc.,

No. 12 Civ. 1312 (ER), 2013 WL 1809772, at *3 (S.D.N.Y. Apr. 30,

2013) (quoting Arista Records, LLC v. Doe 3, 604 F.3d 110, 120

(2d Cir. 2010)); Prince v. Madison Square Garden, 427 F. Supp.

2d 372, 384 (S.D.N.Y. 2006); Williams v. Calderoni, 11 Civ. 3020

(CM), 2012 WL 691832, at *7 (S.D.N.Y. Mar. 1, 2012)). The
pleadings, however, “must contain something more than . . . a
statement of facts that merely creates a suspicion [of] a
legally cognizable right of action.” Twombly, 550 U.S. at 555

(citation and internal gquotation omitted).

Defendants’ Motions to Dismiss are Granted in Part and Denied in
Part

Between their respective motions to dismiss, Defendants
present several different arguments for why Plaintiff’s
Complaint should be dismissed. Defendants invoke multiple
judicial doctrines as grounds for lack of subject matter

jurisdiction, including various federal abstention doctrines and
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representing the personal representative of the estate, and not
the estate itself or the beneficiaries of the estate.”). Insofar
as Wilmington has presented authority in both the Second Circuit
and New York State where estates named as defendants, while
curiosities, they do not supplant the clear language of the
Federal Rules and New York courts.!3 Accordingly, all claims

against the Estate are dismissed.

13 See, e.g., Schlaifer Nance & Co. v. Estate of Warhol, 118
F.3d 91, 93 (2d Cir. 1997); Brunner v. Estate of Lax, 47 Misc.
3d 1206(A), 15 N.Y.S.3d 710 (N.Y. Sup. Ct. 2015), aff’'d, 137
A.D.3d 553, 27 N.Y.S$.3d 148 (N.Y. App. Div. 2016). While
admittedly not clear, it is possible these cases kept the
“technically incorrect” estates named as defendants because,
since executors of the estates were also named but not alleged
personally liable, there was no evident harm. In re Estate of
Harris, 21 Misc. 3d at 242; see Brunner, 47 Misc. 3d 1206(A), at
*3 & n.4.
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Conclusion

Based upon the conclusions set forth above, Defendants’

motions to dismiss are granted in part and denied in part.

It is so ordered.

New York, NY
February /é , 2018

\V_/ROBERT W. SWEET

U.s.b.J.
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