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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

RAYMOND L GOLDEN andRODNEY
BRISTOL BERENSas Trustees of the AMS
Sapere Aude Trust

ORDER
Plaintiffs,
17 Av. 6856(PGG)
-against-

CPI1 ASSOCIATES, INC.

Defendants.

PAUL G. GARDEPHE, U.S.D.J.:

In this diversity actionPlaintiffs Henry Guy and John Moore lllir-their
capacity as trustees of AMS Sapere Aude TrsstedDefendanCPI Associates, Inca New
York-based accounting firnfior accountant malpractice/professional negligence, negligent
misrepresentation, and breach of fiduciary du@PI has moved tdismiss under Federal Rule
of Civil Procedure 12(b)(6)For the reasonsxplainedbelow, CPI's motiowill be granted in

part and énied in part.

1 In a May 17, 2018&tter(Dkt. No. 23), Plaintiffs’ counsel informed the Court that Guy and
Moore were replaced as trusteesRndney Berens and Raymond Golden. On May 29, 2018,
the Court grante®laintiffs motion, pursuant téed. R. Civ. P. 25(a)(3), to substitute Berens
and Golden for Guy and Moore as Plaintiffs. (Order (Dkt. No. 28))
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BACKGROUND

FACTS?

A. The Trust and Its Interest in Verdere

Verdere S.ar.l. (“Verdere”) islauxembourgbased sociétaresponsabilité

limitée, or limited liability entity (Cmplt. (Dkt. No. 1) 13) WhenVerdere wadgirst createdit
had one ownerthe Sapere Aude Trust Reg. (the “Old Trust(ld. 114) Verdere’s sole asset
wasstock in an unnamed compartlgg“Company”). (Id.) In 2010, Verdere fileal checkthe-
box election with thénternal Revenue Service (“IRSSn Form 883Ztitled “ Entity
Classification Electiof), classifying itself as asingle membetdisregarded entityfor federal
tax purposes._(ld. I5)

In October 2010four new trusts were created frahe Old Trust. (Id. T 16he
new trusts were creatddr thebenefit ofAndreas Maximilian Stenbeck (“Max”) and his three
siblings. (d. 11 11, 16) One of the ngncreatedrustsis the AMS Sapere Aude Trushé

“AMS Trust”) — aninter vivostrust created for Max arfus descendants.ld.) Another newly

2 The facts are drawn from the Complaint and are presumed true for purposes oh@mRi'sto
dismiss. In support of its motion, CPI has submisteticlaration that asserts facts outside the
pleadings and attaches four exhibits. (Dkt. No. 31) Where, as here, a distticiocmiolering a
motion to dismiss is “presented with matters outside the pleadings,” the cettivbaptions.”
Chambers vTime Warner, In¢.282 F.3d 147, 154 (2d Cir. 2002). It may either “exclude[] the
extrinsic documents” or “convert the motion to one for summary judgment,” givinugtties
adequate notice and a chance to “submit the additional supporting materialaigd by Rule
56.” 1d.

Here, this Court will not convert CPI's motion to dismiss into one for summary giigm

because no discovery has been taken, and “summary judgment motions prior to discovery are
disfavored.” GMA Accessories, Inc. v. Croskilnc., No. 06 Civ. 6236 (GEL), 2007 WL

766294, at *1 (S.D.N.Y. Mar. 13, 200 Hellstrom v. U.S. Dep'’t of Veterans Affajr2a01 F.3d

94, 97 (2d Cir. 2000) (“Only in the rarest of cases may summary judgment be grantetdeagains
plaintiff who has not been afforded the opportunity to conduct discovery.”). Accordingly, in
resolving CPI's motion to dismiss, this Court has not considered CPI's declamatidhe

exhibits annexed thereto.
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createl trust(the “Sibling Trust”) was created for the benefit of one of Matsesiblings(the
“Sibling”), whom theComplaint does not identify(ld. 1 1§ As a result of these changése
AMS Trust and the Sibling Trustecame Verdere’s ownergld.)

Laterin 2010, Max and his Sibling each contributed/erdereCompany shares
that theypersonally owned._(Id. §7) As a result, Max and his Sibing joined #EIS Trust
and the Sibling Trust as owners of Verdere.) (lthe AMS Trustat that timeheld a 4 percent
equity interest in Verdere(ld.)

In the following years, Verdere’s four ownérsade additional Compar{ghare]
contributions to Verdere.”_(Id.  18) In exchange for contributing additional Compamg sha
the four ownerseceivedincome sharing loans . and interest free loans . associated with
the Company shares.’Id( T 19)

2. CPl’s Preparation of the Trust’'s Federal Tax Returns

CPlis an acounting firm that specializes in tax mattergolving trusts and
estates. I¢l. 111, 7, 20) Plaintiffs Henry Guy and John Moore(fllrustees”), in their capacity
astrustees of th&MS Trust retainedCPIin 2012to prepare th&MS Trust’s federal income
tax returns and to provide other tax and accounting serviced[f¢d21)

The “parties understood that CPI was to perform ongoing work until such time as
someone determined that it would no longer carry out services fkMfg] Trust or the related
entities; it was understood that the relationship would continue, as a leugtaf.tr developed
through time in CPI's work.” (1d. § 22) Thus, tHAMS] Trust provided financial information
to CPI on a continuing basis.” (Id. § 23) “Throughout the years that CPI provided stvices
the[AMS] Trust, it ... asked for, and reced, information relating to Verdere’s financial

information, the [income sharing loans] and [interest free loank]."{(33)
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Becausdéhe AMS Trusthad an equity interest Merdere an urderstandhg of
Verderewas necessary for CRi prepare th&MS Trust’s taxreturns (Id. 1 26) The
Complaint sets fortikommunications between CPI employaésut Verdere, including whether
it should be taxed as a partnersbifa corporationln a Januar®, 2013memoranduma CPI
employee Lee Robinsfor example, CPI accountant Dald Brophyreports that{[a]s near as |

can tell,Ja sociétéaresponsabilitéimitée ] is something akin to an Serp that is taxed like a

partnership. A formal determination of how income from the SARL should be taxedunShe
should be made by trust counselld. { 26)

On September 12, 2013 — eight months laterfidieegn days before CPI signed
the AMS Trust’s tax return- Brophysent thefollowing email to Truste€&uy andlay Murray &
financial manager working witthe Trustes):.

We may have gone over this ground before but if so | cannot find any
documentation of the discussion(s).

The AMS Sapere Trust has a 40% interest in the Verdere SBRpending

upon the jurisdiction it was formed under, an SARL can be deemed the foreign
equivalent of a US corporation or an LLC/partnershipe foreign law
characterization of an SARL determines how the SARL’s income should be
reported for US tax purposes.

... .An SARL that collects dividends and interest, as the Verdere SARL does,
would ideally not be a corporation. That would toss the SARL'’s owners into the
Subpart F/Form 5471 reporting regime for investment income earned in a
controlled foreign corporationBefore reporting the income from Verdere in the
AMS Sapere Trust we muBrst nail down its foreign law characterization:
corporation or partnership/LLC.

Please send us a judgment.

(Id. 127)

3 The Complaint does not disclose Robins’ position at CPI.
4
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The next daybefore receivingmy response to his email to Guy and

Murray, Brophysent another message to them stating the failgiw

In all likelihood, Verdere will be taxable as either a Controlled Foreign

Corporation [“CFC”], subject to the Subpart F reporting rules . . . or it is avassi

Foreign Investment Company [“PFIC”] which has its own breed of unfriendly

requirements.The foreign law characterization issue is one best left to legal

counsel.
(Id. 128) In thismessage, Brophy did not mentiopatnership classification as a possibility.
(Id.) Brophy added that “[w]hether we have a CFC or a PFIC’ depended on a&/evdeer’s
foreign or domestic status.(1d. §29)

In a September 18, 2013 email to Guy and Murray, Brophgditaat “ [flor the

moment, we are stutkehind the owner’s status as being foreign or domedid. 11 28, 30
Hereiterated thathe

arswer [to that question] will determine whether we report the SARL as a CFC

(controlled foreign corporation) or PFIC (passive foreign investment company)

for US reporting purposes. Absent an answer, we would defaultto CFC . . . . If

you cannot say with certainty . . . , please put the question to someone in Europe.
(Id. 1 30 Later that dayJrustee Guy answerdgrophy’s questiort. (Cmplt. (Dkt. No. 1)  31)
Because Brophiiadrepresentethattheanswetto this question would be determinativEjustee
Guy believed that CPI had all informatioecessaryo decide how to classify Verderand that

advice from counsebasno longer necessary. (Id.)

3. Discovery ofErrors in AMS Trust Tax Returns

In March 2015, Max died unexpectedly at the age of 8D.Y(2) Afterhis
deaththe Trusteegngagedax and accounting professiontdsreview the AMS Trust'sax

returns. [d. 11 36, 37)That review disclosed several issuékl. § 35)

4 The Compdint does not disclose what answer was provided, but CPI's brief states #taeTru
Guy confirmed that one of the Verdere owners — Christina Stenbeck, presumabblitiyge-Ss
a U.S. citizen. (Def. Br. (Dkt. No. 30) at 8)
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First, & noted above, in 201Ugerderehad represented to the IRStht wasa
single-member disregarded entity. (Id.  38jer the new trusts were created in October 2010,
however,and Verdere receivddompany sharesom Max and his Sibling, Verdere no longer
had a single owner; it instead Hadir owners:the AMS Trust, the Sibling Trust, Max, and the
Sibling. (Id. 11 1738) Federalax regulationstate that wherga] single member entity
disregarded as an entity separate from its isvatassified as a partnershighen the entity has
more than one member.’Id( §39) (quoting26 C.F.R. § 301.7703¢f)(2) (emphasis in
Complaintomitted). CPdid notmention this regulatioto the TusteesandCPlincorrectly
classified Verdere as a controlled foreign corporation instead of a panmerie AMS Trust's
tax returns for 2012, 2013, and 2014. (Id. {1 35, 40)

Secondjn the AMS Trust’'staxreturns for thee samgears, CPI reported that
Verderehadallocated40 percentof its income to théMS Trustbased on the notion that the
AMS Trust had a 4@ercentinterest in Verdere. 1d. 145) But whilethe AMS Trustat that time
held a 40 percent equity interest in Verdere, the income allocation faMiEeTrust was lower
than 40 percertiecause othe income sharing and interdste loans that Verdere’'s owners
received for their contribution of Company shares to Verdere.f{Iil9, 4546) After
accounting for theskctors the proper income allocation to the AMS Trwsts33.5 percent for
2012, 34 percent for 2013, and 34.5 percent for 2014. 46) Because CPI failed to account
for theeffect ofincome sharing and interefgte loans on théMS Trust's incomeCPI claimed
more income and deductions thaas gpropriate in thMS Trust’s returns (Id) CPImade
these errors even though it consistently Aeckss tohe underlying financial statements related
to Verdere, including information about the income sharing and inteeedbans. [(d. 1133,

47)
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Finally, under the applicableust agreementhe AMS Trustwas required to
distribute all net iname, at least quarterly, to tAdS Trusts income beneficiary At all
relevant times, the AMS Trust income beneficiary was M@d. 1 49) Trust distributions to a
beneficiary— and the corresponding deducttbat atrustmay claim for these distribioins —are
limited to “fiduciary accounting income,” whichere waslessthanthetaxable income
allocatdle to theAMS Trust. (Id) CPI claimed a deduction for all taxable income aligula
to theAMS Trust, howeverather tharthe “fiduciary accourihg income.” (Id) Because CPI
claimed deductions for income never distributed to MaxAM& Trust underpaid its taxes. (Id.
1 50)

In total, CPI'serrors causedn income tax deficiency of about $4 moifi. (Id.

1 53) The Trusteebadto arrange foamenad returns to be prepartmcorrect the errorand
in December 2015, th&MS Trust filed anended returnfor tax year2012, 2013 and 2014.
(Id.) Because o€PI's errors, the Trugiaid $243,494 tahe IRSin interest and penaltiegld.
1 54) The Trust also paid $360,00Gtxountants anégal counseto investigate and correct
CPI'serrors (Id. 155)

B. Procedural History

The Complaint was filed o8eptembe8, 2017 TheTrustees allege claims of
accountant malpractice/professional negtige, negligent misrepresentation, and breach of
fiduciary dutyagainst CPI (Cmplt. Okt. No. 1)) CPlhasmoved to dismiss pursuant to Fed. R.

Civ. P. 12(b)(6). (Def. Br. (Dkt. No. 30))
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DISCUSSION

L EGAL STANDARDS

To survive a Rule 12(b)(6) moti to dismiss, a complaint must plead “factual

allegations sufficient ‘to raise a right to relief above the speculative level.”l E68imcns,

Inc. v. Shaar Fund, Ltd., 493 F.3d 87, 98 (2d Cir. 2007) (quoting Bell Atl. Corp. v. Twombly,

550 U.S. 544, 555 (2007)). In other words, the complaint must allege “enough facts to state a

claim to relief that is plausible on its face Starr v. Sony BMG Music Entm’t, 592 F.3d 314,

321 (2d Cir. 2010) (quoting Twombly, 550 U.S. at 570). “A claim has facial plausibility when
the plaintiff pleads factual content that allows the court to draw the reasorfabdmae that the

defendant is liable for the misconduct allegedshcroft v. Igbal, 556 U.S. 662, 678 (2009).

In applying this standard, a court acceptgae &ll weltpleadedfactual
allegations but does not credit “mere conclusory statements” or “[tlhreadioéteds of the
elements of a cause of actiorid. Moreover, a court will give “no effect to legal conclusions

couched as factual allegationg?ort Dock & Stone Corp. v. Oldcastle Northeast, Inc., 507 F.3d

117, 121 (2d Cir. 2007) (citing Twombly, 550 U.S. at 558)hena court can infer no more than
the mere possibility of misconduct from the factual avermeimsother words, where the well-
pled allegations of a complaint have not “nudged [plaintiff’s] claims across thé&dime
conceivable to plausible* dismissal is appropriateTwombly, 550 U.S. at 570.

I. ANALYSIS

A. Negligent Misrepresentation andBreach of Fiduciary Duty Claims

As discused above, thednplaintpleadsclaimsfor accountant
malpractie/professional negligence, negligent misrepresentation, and breach of fiducyary dut

(Cmplt 1957-62) CPIcontends that Plaintiffsiegligent misrepresentati@md breach of
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fiduciary dutyclaims must be dismissed, because they are duplicative of Plaintiffs’ accountant
malpractice/professional negligence clai(®ef. Br. (Dkt. No. 30) at 17-18)

Under New York lawa plaintiff may noproceed omegligent misrepresentation
and breach of fiduciary dutslaims where those claims are premised the same facts as a

professionamalpractice clain? SeeFranzone v. LaskNo. 14 Civ. 3043 (GHW) (GWG), 2016

WL 4154276, at *7 (S.D.N.Y. Aug. 5, 2016), report and recommendation adopted sub nom.

Franzone v. Susan Chana Lask, Esq., 2016 WL 4491730 (S.D.N.Y. Aug. 25,(20a@ns of

negligence and breach of fiduciary duty that are predicated on the same féetaioals and
seek the same damages as those supporting a legal malpractice clauplieaéwk and must

be dismissed.”) (internal quotation marks omittegealso,e.q., Nordwind v. Rowland, 584

F.3d 420, 432-33 (2d Cir. 2009) (“Under New York law, where a claim for breach of fiduciary

duty is ‘premised on the same facts and seekingldrical relief’ as a claim for legal

malpractice, the claim for fiduciary dufig redundant and should be dismissed.”) (quoting

Weil, Gotshal & Manges, LLP v. Fashion Boutigue of Short Hills, Inc., 10 A.D.3d 267 (1st

Dep’t 2004));_Pennington v. D’Ipgito, No. 18 Civ. 5799 (CS), 2019 WL 6498346, at *4

(S.D.N.Y. Dec. 2, 2019) (“[1]t is well settled that negligence claimsdhabased on the same
allegations and seek the same relief as malpractice claims ‘must be dismissed asvaup)icati

(quoting_Paladini v. Capossela, Cohen, LLC, No. 11 Civ. 2252, 2012 WL 3834655, at *5

(S.D.N.Y. Aug. 15, 2012gff'd, 515 F. App’x 63 (2d Cir. 2013)).

° Citations to page numbers of docketed materials correspond to the pagination dduyetizite
District’s Electronic Case Filing (“ECF”) system.

® Because the parties agree that New York law governs their dispute (D@kBmo. 30) at

16; PItf. Opp. (Dkt. No. 32) at 24), thidourt applies New York lawSeeStephens Inc. v.

Flexiti Fin. Inc., No. 182V-8185 (JPO), 2019 WL 2725627, at *4 n.3 (S.D.N.Y. July 1, 2019)
(“Both parties agree that New York law applies to this case, and so the Court agsumes i
application as well.”).
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Here,Plaintiffs do not dispute that their professional malpraatiain arises
from the same facts and sed¢kssame relief as theiregligentmisrepresentatioand breaclof
fiduciary duty claims. Instead |&ntiffsargue that it would be “premature to dismiss the
fiduciary duty and negligent misrepresentation claims as duplicagiiven CPI'sargumenthat
it acted merely as the Trustt®x preparerrather than as itaccountant. (Ffi. Opp. (Dkt. No.
32) at 27) Althoughthe Trusteesdlispute CPI's assertigrihey contend that it isuhclear at this
juncture what the effect on the malpractice claim would b Court eventually determines
that CPI was a tax preparer rather than an accountddt)” Ifnplicit in the Trustees’ argument
is the notion thaa finding thatCPIl acted as anere tax preparer could be fatal to Plaintiffs’
professionamalpractice claimwhile Plaintiffs’ negligentmisrepresentatioandbreachof
fiduciary duty clains wouldremain viable

As an initial matterCPTI's tax preparer argument is directed Etimtiffs breach
of fiduciary dutyclaim, andnot their professionahalpractie claim (Def. Br. (Dkt. No. 30) at
18) CPlargues thatax preparers do not owe a fiduciary duty to their cliesntsl accordingly

Plaintiffs’ breachof fiduciary duty claimfails. (d. (citing Carnegie v. H&R Block, Inc., 269

A.D.2d 145, 147 (1st Dep’t 200Q)T] ax preparation services and basic tax advicedid not
.. . give rise to any fiduciary duty.”))

Moreover, rithersidehascited authoritysuggestinghatanaccountant who
preparegaxreturnsis not subject to professionadalpracticeclaims Indeedthe case law is to

the contrary.See e.g., Cuccolo v. Lipsky, Goodkin & Co., 826 F. Supp. 763, 771 (S.D.N.Y.

1993) (denyinglefendants summary judgment with respect to a “cause of action [that] alleges
that the defendants committed agotant malpractice in the preparation of plaintiffs’ 1986, 1987

and 1988 tax returns”); JAG Orthopedics, P.C. v. AJC Advisory Corp., 48 Misc. 3d 1213(A), 18

10
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N.Y.S.3d 579 (N.Y. Sup. 2015) (denying motion to dismiss accounting malpractice claim where
defendats were $imply hired to prepare plaintiff income taxes, not to audit plaintiff's books
or to act as bookkeepé&rs

In sum, there is no case law support forThesteessuggestion that a finding
that CPI acted in tax preparation capacitwould befatal to Plaintiffs’ professional malpractice
claim. Dismissal of Plaintiffshegligentmisrepresentation and breaaffiduciary duty claims

as duplicative of Plaintiffs’ professional malpractice claim is fmoper. SeeMakhoul v. Watt,

Tieder, Hoffar& Fitzgerald, LLRE No. 11 Civ. 5108 (PKC), 2015 WL 5158477, at *6 (E.D.N.Y.

Sept. 2, 2015), aff'd sub nom. Makhoul v. Watt, Tieder, Hoffar & Fitzgerald, L.L.P., 662 F.
App’x 33 (2d Cir. 2016)“Under New York law, where claims of negligence,. breach of
fiduciary duty, [or] negligent misrepresentation are premised on the same facts and seek
identical relief as a claim for legal malpractice, those claims are duplicativawustide

dismissed.™) (quoting Joyce v. Thompson Wigdor & Gilly, LLP, No. 06 Civ. 15315 (GWG),

2008 WL 2329227 (S.D.N.Y. June 3, 2008)).

B. Professional MalpracticeClaim

1. Statute ofLimitations

CPlargues thaPlaintiffs’ professionamalpractice claim is-at least in part
time-barred (Def. Br. (Dkt. No. 30)at9-10, 14-17
“The statute of limitations is an affirmative defense on which the defendast bea

the burden of proof.”_Ellington Long Term Fund, Ltd. v. Goldman, Sachs & Co., No. 09 Civ.

9802 (RJS), 2010 WL 1838730, at *2 (S.D.N.Y. May 4, 201Where the dates ia complaint
show that an action is barred by a statute of limitations, a defendant maheagggrmative

defense in a pranswer motion to dismiss.Ghartey v. St. John’s Queens Hosp., 869 F.2d 160,

11
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162 (2d Cir. 1989).[I]t is well -established that statute of limitations defense may only be
resolved on a preanswer motion to dismiss where the complaint alleges speawifiatidn to

permit such a finding.”_New York v. W. Side Corp., 790 F. Supp. 2d 13, 28 (E.D.N.Y. 2011).

Accounting malpractice alms have a thregear statute of limitations. N.Y.
C.P.L.R. 8§ 214(6).Such claims “accru¢ upon the client’s receipt of the accountant’s work
product since this is the point that a client reasonably relies on the accouskdindisd advice
and, asa consequence of such reliance, can become liable for tax deficiendiesdld v.

KPMG LLP, 334 F. App’x 349, 351 (2d Cir. 2009) (quotiAgkerman v. Price Waterhousg4

N.Y.2d 535, 541 (1994))Put differently,”[t]his is the time when all the fact®cessary to the
cause of action have occurred and an injured party can obtain relief in cdurAckerman 84
N.Y.2d at 541.

Accordingly, ourts have held that clainisr tax preparatiorerrors accrue when
the plaintiff receive the incorrectly pepared tax forms. E.q., idt 543 (“[P]laintiffs suffered no
injury until they received the tax forms and schedules prepared by defendant; only @guin rec
of the alleged negligently prepared tax documents could plaintiffs, as limitieeésarely upon

defendant professional skill and advice to their detriment’); Mitschele v. Schultz, 36

A.D.3d 249, 252 (4t Dep’t2006)(“claim. . . normally accrues, undAckerman upon receipt

of negligently prepared tax documeéiist. Lemle v. Regen, Ben& MacKenzie, C.P.A’s, P.C.

165 A.D.3d 414, 415 (1st Dep’t 2018) (concluding that plaintiff's “clasaruedn October
2013, when she filed the tagturns”).

CPlargues thaPlaintiffs’ claims based on the misclassification of Verdere as a
controlledforeign corporatioraccrued whel€CPI sent itemaik aboutVerdere’stax statugo

Trustee Guy and financial manager Murmnayseptember 2013(Def. Br. (Dkt. No. 30) at 14)

12
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Because the Trusteeaited until September 2017 ¢ommence this actiQiCPI argies that any
misclassificatiorbased claims are tirlgarred. Id.)

Under the relevant case law, howetbhe AMS Trust wasot injured — and could
not have sued farrofessional malpractice upon receipt athese emailfrom CPL Arnold, 334

F. App’x 349, 35152 (accounting malpractice claim accrues when “all the facts necessary to the
cause of action have occurred and an injured party can obtain relief in courttipgguo

Ackerman 84 N.Y.2d at 541) While CPI argues thatccounting malpractice claBsometimes
accrue upon receipt of advioe opinions geeDef. Br. (Dkt. No. 30) at 14; Def. Reply (Dkt. No.

33) at 8-9)the September 2018maik at issue here are more in the nature of requests for
informationrather thartax advice or an opinionCf. Arnold, 334 F. App’x at 352 (“[T]he three-

year statute of limitations period began to run on the accounting malpraciicegkinst

KPMG no later than May 13, 1998, the date when KPMG issued its formal opinion letter to

Plaintiff.”); Williamson ex relLipper Convertibles, L.P. v. PricewaterhouseCoopers LLP, 9

N.Y.3d 1, 4-8 (2007) (“[T]he Funds annually engaged defendant to perform . . . an audit of and
opinion on each Fund’s yeand financial statements. ..[M]alpractice claims for the 1995
through 1999 auditaccruedon the date the Funds received defendant’s audit opinions.”).
The Court concludes thdtd tax returns are the work prodgoting rise tothe
Trustees’ malpractice claimandnot CPI's September 2013 emailés a resultPlaintiffs
misclassificatiorbased claimslid notaccrueupon receipt of CPI's September 2C4Bails
CPlfurther contends, howevehat Plaintiffs’claims based on the 2012 tax
returrs aretime-barredfor other reasons(Def. Br. (Dkt. No. 30) at 187) Citing evidence
outside the pleadings, CRipresentshat itsent the Trusteabhe 2012 taxreturn in September

2013, and filedhis returnin October 2013. (ldat 1617 (citing Brophy Decl., Exs. ©-(Dkt.

13
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Nos. 31-3, 31-9) TheComplaintalleges thaCPI“signed’the2012return in late September
2013 butis silent with respect to the filingate (Cmpilt.(Dkt. No. 1) 27 (stating that CPI
signed the return “15 days” after September 12, 2013))

The Trusteeargue that even if theyceived th012 taxretum outside the
statutory periodtheir claimsbased on the 20X¥2turnare timelyunder theé‘continuous
representation doctrine (Pltf. Br. (Dkt. No. 32) at 24-27) “The continuous representation
doctrine is an exception to the statute of limitationsaulies only where there is ‘a mutual

understanding of the need for further representation on the specific subject maetdying the

malpractice claim.” Anwar v. Fairfield Greenwich Ltd., 728 F. Supp. 2d 372, 461 (S.D.N.Y.

2010) (quotingsymbol Techlinc. v. Deloitte & Touche, LLP, 69 A.D.3d 191, 888 (2d Dep’

2009)). “[T]he mere recurrence of professional services does not constitute continuous

m

representation where the later services performed were not related to the ongicasse .

Anderson v. Greene, No. 14 Civ. 10249 (KPF), 2016 WL 4367960, at *23 (S.D.N.Y. Aug. 10,

2016),aff'd, 774 F. App’x 694 (2d Cir. 2019) (quoting Hall & Co., Inc. v. Steiner & Mondore,

543 N.Y.S.2d 190, 192 (3d Dep’'t 1989)[T] he doctrine’s application isttited‘to instances
where the professional’s involvement after the alleged malpractice is forrfbenpence of the
same or related services and is not merely continuity of a general professiati@nship’” 1d.

(quotingMuller v. Sturman79 A.D.2d 482, 483 (4th Dep’t 1981)).

Here, theComplaint alleges that the “parties understood that CPI was to perform
ongoing work until such time as someone determined that it would no longer carry owsservic
for the Trust or the related entities; it was undergtthat the relationship would continue, as a
level of trust had developed through time in CPI's work.” (Cmplt. (Dkt. No. 1) 1 22) Thus, the

“Trust provided financial information to CPI on a continuing basmcluding information about

14
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Verdere and thencome sharing and interefsee loans. Ifl. 1123, 33) Theallegederrors at
issueoccurred over a thregear period — from 2013 to 2015 for work on the 2012, 2013, and
2014 tax returns — anélate tothe same investmenthe AMS Trust’s investmenti Verdere.
(Id. 11 3544 TheTrustes allegations, which the Court credits as tfaepurposes of
resolving CPI's motion to dismissufficiently invoke the continuous representation doctrine.
SeeAnwar, 728 F. Supp. 2dt461 (The [complaint] allges that: ‘[Defendant] continuously
audited the Funds during this period, and [defendant] and the Funds had a mutual understanding
that [defendant] would continue indefinitely to provide recurring auditing and relatedes to
the Funds.’ . . . The Coluis persuaded that these averments, credited at the pleading stage
without the development of a fuller factual record, sufficiently invoke the raomtis
representation doctrine.”).

Booth v. Kriegel, 36 A.D.3d 312, 314 (1st Dep’t 2006), citedCBY (see Def. Br.

(Dkt. No. 30) at 17 n.3; Def. Reply (Dkt. No. 33) at 10), is not to the contrary. In Booth, the
First Departmentound that the continuous representatioctrinewas not applicable, because
plaintiff hadengaged the defendani‘a series of discrete and severable transactidgdth,

36 A.D.3d at 314ifternal quotation marks omittgdeealsoe.qg.,Williamson, 9 N.Y.3dat 10-

11 (continuous representation doctrine inapplicaliiere“Funds entered into annual
engagements with defendant fbe provision of separate and discrete audit services for the
Funds’ yearend financial statements, and once defendant performed the services faudgparti
year, no further work as to that year was undertaken”). Moreover, defendant’srerrors
plaintiff's tax returns did not relate to “any particular investment or source of iricoratad,
defendant “erroneously reported liability fithe plaintiff’'s] income generally.” _Booth, 36

A.D.3dat314.
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Here, bycontrastthe Complaint alleges an “ongoing” relationship built on “trust
that was expected to continue. (Cmplt. (Dkt. No. 1) § 22) Pursuant to that “ongoing”
relationship, over a thregear period, Plaintiffs regularly and routinely supplied financial
information to CPI concerning the AMS Trust’s investment in VerdereC&tidepeatedly
provided tax service® Plaintiffs related to thAMS Trust'sequity interesin Verdere (Id.

1923, 33,35,58) Under similar circumstances, courts have found the continuous representation
doctrine appliable SeeAnderson, 2016 WL 4367960, at *24 (finding “genuine issue of

material fact regarding the parties’ understanding of continuing work by Detsndarmn

Plaintiff's 2009 and 2010 tax returns, each of which may be deemed a ‘particoactian’

governed by the doctrine of continuing representation”); Shared Commc’ns Servs., Inc. v.

Goldenberg Rosenthal, LL.No. 01 Civ. 9702 (RJH), 2004 WL 2609546, at *14 (S.D.N.Y. Nov.

16, 2004) modified, 2004 WL 3019770 (S.D.N.Y. Dec. 30, 200dnd aff'd 155 F. App’x 561
(2d Cir. 2005) (applying continuous representation doctrine where defendants’ workean “thr

specific transactions” continued into the statutory periagple Bank for Sav. v.

Pricewaterhousecoopers, LI B8 Misc. 3d 1137(A), 859 N.Y.S.2d 898.F. Sup. Ct. 2008)

(continuous misrepresentation applicable where “@ckermanandZwecker the malpractice

claims are based on allegedly erroneous advice given, or reaffirmed, in successivétigears w

regard to the tax treatment of a specific investment”) (cickerman v. Price Waterhous2b2

A.D.2d 179 (1st Dep’'t 1998)¥wecker v. Kulberg, 209 A.D.2d 514 (2d Dep’t 1994)).

At this stage of the proceedings, this Court cannot find as a matter thfdetve
continuous representation doctrisenapplicable and that claims based on the 201 2etiaxns

aretime-barred
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2. Misclassification of Verdere

CPI argueshatthe Trusteebavefailedto state a clainfior accounting
malpracticebased on thallegedmisclassification oVerdereas a contrited foreign corporation.
(Def. Br. (Dkt. No. 30) at 11-14)To establish an accounting malpractice claim, the injured
party must show(1) the accountant’s conduct fell below the accepted standard of practice; and
(2) the accountant’s conduct was a proximate cause of the alleged inji#@®ington, 2019

WL 6498346, at *4 (internal quotation marks omittesBealsoKBL, LLP v. Cmty. Counseling

& Mediation Servs.123 A.D.3d 488, 488 (1st Dep’'t 2014). “[E]xpert testimony is normally

required to estblish the applicable standard of practice and, in an appropriate case, torgetermi
whether an alleged deviation from that standard was the proximate causeinfifigpla

injuries.” Pennington, 2019 WL 6498346, at *4 (quoting Berk v. St. Vincent’'pHoded.

Ctr., 380 F. Supp. 2d 334, 343 (S.D.N.Y. 2005)).

CPlargues thatheTrustees were obligatad inform CPI that theAMS Trusthad
made a IRScheckthe-box election that made Verdere a partnership for tax purposes. (Def. Br.
(Dkt. No. 30) at 11-12) &cause the Trustees did wiclose this informatigrCPI argueshat
they could not have reasonalgliedon CPI's advice. (ldat 1213) According to CPlthe
Trustees araow seeking to hol@P1I liablefor “their own failure to respond to CRIrepeated
request for information regarding entity classificationd. at 14)

In the Complaint, howevethe Trustees contend tHaPlwas obligated task the
Trustees whether th®MS Trust had ever filed an election with the IRS:

CPI needed to askie factual question to determine the entity’s proper
classification: has Verdere ever filed an election with the IRBGsing this

guestion to the Trustees (or requesting comprehensive paperwork about Verdere)
would have resulted in the simple answer jlest, Verdere had filed an election

with the IRS, and it had elected to classify itself as a disregarded eByity.
failing to seeminglyeverask the Trustees this basic, yet critical, question that

17
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would singlehandedly determine the classification ofdéez, CPI caused the
Trust to suffer significant damages.

(Cmpilt. (Dkt. No. 1) 141)

At this stage of the proceedings, this Court cannot resolve as a matter of
law which side was at fault with respecthe disclosure of the cheethe-box election.
AlthoughCPI citesto 31 C.F.R. § 10.34 — which authorizag practitioners to “rely in
good faith without verification upon information furnished by the clierthatregulation
alsostates that practitioners “must make reasonable inquiries if the irifomaes
furnished appears to be..incomplete.” 31 C.F.R. § 10.34(d)

Absentevidenceegarding the applicable standard of caris, @ourtis in
no position to decideshere the fault lies Andthe issue mayin any eventultimately be
for the jury. SeePennington, 2019 WL 6498346, at *4 (“expegtimony is required to
establish the applicable standard of ¢aaad whether a deviation from the standard

occurred “is typically reserved for thay”) (citing Rubens v. Mason, 387 F.3d 183, 189

(2d Cir. 2004)).

18
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CONCLUSION

Defendant’smotion to dismisss granted in part and denied in part as set forth
above. The Clerk of Court is directed to termirtatemotion (Dkt. No. 29. The Court will
hold acase managemeoabnference odune 18, 2020 at 10:30 a.mBy June 11, 2020the
parties shalfile a jointstatus letter and a proposed case management plan. A model case
management plais available on the Court’s websitattps://nysd.uscourts.gov/hgaulg-
gardephg

Dated:New York, New York
May 4, 2020

SO ORDERED.

OJ,/Q- Howe 6&
Paul G. Gardephe
United States District Judge
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