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VISTA FOOD EXCHANGE, INC.,
Plaintiff, 17-CV-07454 ALC)(SN)

_against- OPINION & ORDER

LAWSON FOODS, LLC,

Defendant.

SARAH NETBURN, United States Magistrate Judge:

The Gurt has been supervising pretrial matters in this action since April 2018. For much
of this period, Plaintiff Vista Food Exchange, Inc. (“Vistags complained that Defendant
Lawson Foods, LLC (“Lawson’has failed to comply with its discovery obligatgncluding
by hiding certain records behind a shell comp&oytress Foods, LLCThese issues came to a
head on April 18, 2019, when the Court found that Lawson had failed to produce responsive
documents, potentially entitling Vista to an adverse inference at trial, dacedrFortress Foods
and its alleged managing member Hong Lin to show cause why they should not be held in
contempt for failing to comply with a subpoena. The Court held an evidentiary hearialy on J
16, 2019, to determine whether Fortress Foods should be held in contempt, and whether Lawson,
Simon Law or both should also be held in contempt under an alter ego theory. A finding of
contempt against Fortress Foods, Lawson and Simon Law is justified consttiering

overwhelming evidence #t Lawson and Law control (or, are) Fortress Foods.
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BACKGROUND

The Courtassumes the parties’ familiarity with this case and discusses only those facts
necessary to support the Court’s conclusion.

Vistais a wholesaler andistributor of variousoods, including pork supplied by
Smithfield Farmland Corp./Smithfield Foods (“SmithfieldFjfth Am. Compl.{ 38(“FAC")
(ECF No. 160). For decades, Smithfield had been oiéstd’'s most valuable supplierBAC 1
5. Vistaregularly purchased significant quantities of piodinm Smithfield for resale toVista’s
customersincluding Lawsonlid. 1 5.

Vista’'s relationship with Smithfield soured in May 2016. § 10. Around that time,
Smithfield learned that some of its pork, which was certified for domestic cgtisunonly,had
beenexported to China by Lawson, who had purchased it ¥@ta Id. Theexport of pork that
wasnot certifiedfor Chinese consumption pottially exposedSmithfieldto penalties under
Chinese law. SeEAC, Ex. 2 (ECF No. 16@). Smithfield promptly notified Vista that dny
pork purchased and resold Yista wasagain exported to Chiné would stop selling its
productsto Vista. Id. T 1Q In responseYista put allof Lawsoris orders on hold and informed
Lawson that Vista would not resume sales to Lawson unless Lawson promised nottto expor
Vista-Smithfield pork to Chinald.  62.

In order to renew business relations, Simon Law, on behalf of Lawson, sent a lette
agreement to Vista and Smithfield “promising not to ship Sneiithfrarmland pork to PRC [the
People’s Republic of China], under any circumstance . . ..” FAC, Ex. 15. This letted bigne
Law, is dated May 20, 201@he “May 20 letter agreement”) his lawsuit is about Lawson’s

compliance with the May 20 letter agraent.



Vista filed this lawsuit on September 9, 2017, after concluding that Lawson had ldreache
the May 20 leer agreemenSeeECF No. 11t served its first discovery request on April 6,
2018.SeeECF No. 140-1. Since then, there have been multiple motions and hearings over
Lawson’s discovery obligations and obfuscation regarding Lawson’s busSesss.qg, ECF
Nos. 60, 66, 123, 124, 126. For example, at a June 26, 2018 conference, counsel for Lawson
stated that Lawson “never” exported pork, stating: “we don’t export, we sell.”28)ri918
Hearing, Tr. 20:16. This statemtedirectlycontradicted_.awson’s counsel’s statement to the
Court on April 3, 2018, when he stated that product that “came from Smithfield throughovist
us [Lawson] and we shipped it to China.” Apr. 3, 2018 Hearing, Tr. 15:21-22. To clarify its
position, the Court ordered Lawson to produce a sworn affidavit attesting whether it exmorte
shipped Smithfield pork products directly to customers in China. In addition, the Cougdrder
Lawson to produce all documents related to sales to third parties of Smithfield pork product
purchased from Vista.

This process produced the First Law Declaration, in which Simon Law attested that
Lawson did not maintain any shipping, export, sales or labeling records relateduochase of
Smithfield pork products fro Vista. Law asserted that the only records Lawson retains are
invoices and bills of lading organized by date (without notation of whether the product was
purchased from Vista or another provider) and journal entries listing amountsppidducts
sold to China. ECF No. 77-1, 11 16,19-20. The First Law Declaration also did not state—in
violation of the Couft order—whether Lawson Foods had exported or shipped directly to China
Smithfield pork product purchased from VisBeeAug. 6, 2018 Hearing, Tr. 19:22-25 (finding
that the First Law Declaration “in my opinion does not answer the questionsaghatd related

to [Lawson’s] involvement in the sale of pork products, Smithfield pork products, intended for



shipment to China. | don’t believe this declaration does that.”) The Court also aethari
“Records Deposition” to further explore Lawson’s record retention policies.

Days before the Records Deposition was scheduled, Lawson filed a Corrasted L
Declaration. In part, th€orrected Law Declaration acknowledged that Lawson retained
numerous relevant and responsive records that it had previously claimed not to paseés. E
101-1, at § 3. In the Corrected Law Declaration, Law stated that “Lawson hasthahggork
prodicts to China since mid017 due to unfavorable political and economic conditioias At
10. HoweverLaw later stated that “Lawson shipped product to China through a captive
intermediary called Fortress Foods, LL@” at § 41. The Corrected Law De@étion further
described business relations with a China-based customer named LindgdZzbha§y 1315. Law
also supplemented his prior statements about Lawsecdsd retentiompolicies Id. at 11 1640.

The discovery disputes culminated in Vista’s motion, filed on February 4, 2019, seeking
an order: (1) compelling Lawson to produce all documents related to tracking andghippin
exports of pork to China from January 1, 2015, to the present; (2) compelling Lawson to produce
all documents related to the export of pork to China that Lawson was required to mdeate a
retain under various Federal laws; (3) compelling Lawson to produce log-in infamnrfaatan
online portal account that it used to submit informatm@ustoms and Border Protection
(“CBP”); and (4) finding that Defendant’s production of documents on January 15, 2019, did not
comply with its obligations under Rule 33eeECF No. 138. The motion also requested that the
Court order Fortress Foodsanaging partnddong Lin, and Ada LawSimonLaw’s wife, to
show caus&hy they should not be sanctioned and held in contempt for failing to comply with

Vista’s subpoendd.



As relevant here, the Court granted in part this relief, finding that “Lawgoodkiction
has been inadequate and that it has failed to produce the documents that it should have
maintained under both the regulatory schemes that govern its exporting business and its
obligations to preserve documents once it is aware of the possibility of ditigater the subject
matter.” ECHNo. 149, at 3. The Court ordered Lawson “to produce all records that reflect its
purchase and exporting of Smithfield-Vista Food pork products to the PRC from January 1,
2015, to the presentld. The Court further held that “if Lawson fails to comply wiltis order,

Vista Food is entitled to an adverse inference at trial regarding Lawsdlote fto maintain its
records.”ld. The Court deferred ruling on the motion to compel Lawson to obtain and produce
documents from Fortress until after an evidentiary hearing into the relapdretween Fortress
and Lawsonld. at 3. The Court also ordered Fortress Foods and Hong Linuocsiuse why

they should not be held in contempt for failure to respond to a lawful subpdesiad. The

Court issued an order scheduling a hearing for the purpose of: (1) determwhigttpér Hong

Lin and Fortress Foods should be held in contempt for failing to comply with a subp@na
hearing testimony from Simon Law regarding the relationship between Fortress &oods
Lawson” and (3) determining “whether any contempt finding should also be entered against
Lawson, Simon Law or bothld. at 5.

The evidentiary hearing was held on July 16, 2019. Simon Law testified, but no one from
Fortress Foods appearddhe overwhelming picture established at the evidentiary hearing is that
Simon Law, through Lawson, established Fortress Foods solelyad Lawson’s obligations
under the May 20 letter agreement and to continue to sell pork to China. Lawson has produced

no evidence to establishe existence dad legitimate business relationship with Fortress Foods



To the contrary, the evidence shows that Fortress Foods was merely a fraws$onL
First,on June 6, 2016, within weeks of the Mayl@@er agreemenEortress Foods was
registeredvith the New Jersey Secretary of St&E€F No. 167-8Fortress Fooddusiness
recorddist its addresat 2224 Camptown Road, Irvington, New Jersey, a warehouse facility
leased to LawsorAt the evidentiary hearing, Law testified that, “since the inception” of
Lawson’s leasef the Camptown Road facility, he has renteat thcility to other entities, first
Fortress Foods, and later SDJ Trading. Tr. 10:3-11:4W.testified that there was no sublease
agreement between Lawson and Fortress Foods because it was “more of a vesbadraty like
having a roommate in New York City.” Tr. 16:24-Fartress Foodsever paid Lawson rentr.
15:4-5. Eventually, SDJ Trading took over the space and began pegirdjrectly to the
landlord, Baker Properties. Tr. 14:64d.addition to listing its corporate address as the facility
leasedby Lawson, Fortress Fosdinvoices listed fax and telephone numbbistare associated
with Lawson. Compare ECF No. 1&/at 67 with ECF No. 160-&nd with160-3 at 1.

Second, around the same time that Fortress Foods was incorporated, Lawson took steps
to delisthis Automated ExpoiSystem (“AES”)number with the U.S. Customs and Border
Patrol. Tr. 49:17-50:24.aw testified that he took these steps because of Smithfield’s and Vista’s
representation that they would be monitoring Lawson’s exporting to ensure coraplidim¢he
May 20 letter agreement. Law statbdt hebelieved delisting hi&\ES number was necsary to
protect his customer list from his competitors. Havihertestified that from the time of the May
20 letter agreement until MES number was delisted, he directed his freight forwarder, FC
Gerlach (“Gerlach”) to list Fortress Foods as the ebgpan all Customs and Border Patrol
paperwork. Tr. 55:24-56:20. During this time, however, the sdnpementdo China would be

registered with the U.S. Department of Agriculture (“USDA”) listlrayvson Foods as the



exporter because Lawson had a USDAIfteation number and Fortress Foods did Aat.
50:21-24.Onceits AES number was delisted, Lawson renewed shipments to Gee&CF
1675 (email from Law to FC Gerlach instructing them to switch the name of thetexfrom
Fortress to Lawson in February 2017).

Third, in this litigation,Law filed a Corrected Declaration in which he stated that Lawson
sometimes “shipped product to China through a captive intermediary calleds§ érb@ds,

LLC.” ECF No. 101-2. In these instances, “Lawson listed Fortress as the product’s SRipper.
the evidentiary hearing, Law testified that product that had been purchasadsyn Foods

was shipped to China through Fortress Fottisat 1 41. Lawson “paid for everything,”

meaning all invoicefrom Gerlachfor customs and cargo clearing services were invoiced to and
paid by Lawson. Tr. 57:25.

Fourth, during the evidentiary hearing, Law testified that Lawson ehitetie a service
contract with COSCO Container Company Lif&&0OSCQO”) for marine cargo shipment rates
from the United States to ChinBhe COSCO agreement includes a verification ¢leatain
companies are affiliated with Lawson “by way of mutual ownership” fop@sgs of obtaining
the contractual freight ratesr. 63:7-14. In an amendment to this contract, Lawson verified that
Fortress Foods was an affiliated company under the terms of the COSC@tcdmirés-18.

Law testified that Lawson paid all shipping expenses to COSCO for shipmé&rdsuligier
FortressFoods’name.Tr. 66:9.

Fifth, Law testified thafor shipments to China exported under Fortress Faumtse(but

certifiedunder Lawson’s USDA number), the Chinese customer would pay Lawson directly for

the product. Tr. 69:1-9. Law testified that he did not know whether Fortress feoedsed



money “on the side,” but stated that Lawson did not pay Fortress FoatiBprtres§oods did
not pay Lawson in connection with these sales. Tr. 69:17-70:1.

Considering this evidence, the only conclusion to draw is that Lawson, through its
managing member and president Simon Law, created Fortressdedelgso evade its
contractual obgations to Vista (and Smithfieldl.awson has further failed to comply with its
discovery obligations both bgadequately maintaining itecords and by falsely characterizing
records ostensibly under the control of Fortress Foods as beyond its reach.

DISCUSSION

In their post-hearing submissions, Vista asks the Court to hold Fortressdrabdis ‘in
contempt with substantial daily fines from the October 15, 2018 due date on the subpoena . . . to
the date of the Court’s order.” ECF No. 167 a¥iktaalso ask the Court to find Law and
Lawson in contempt and to “impose terminating sanctions, a default judgment and ahairder t
both Law and Lawson are jointly and severally liable for all of Vistagdtton expenses and
attorney’s fees incurred connection with this litigatiofi.ld. The parties have consented to the
Court’s jurisdiction for purposes of addressing this motion. ECF No. 171.

l. Applicable Law Governing Court’s Authority to Sanction

If a party fails to obey an order to provide or permit discovery, the court magy iss
further just orders. Fed. R. Civ. P. 37(b)(2)(A). In determining the appropriatésartct
impose, courts consider the following factors: (1) the willfulness of the nopl@hparty or
the reasons for noncompliance; (2) the efficacy of lesser sanctions; (R)r#ten of the period

of noncompliance; and (4) whether the noncompliant party has been warned of the consequence

of noncompliance. World Wide Polymers, Inc. v. Shinkong Synthetic Fibers Corp., 694 F.3d

155, 159 (2d Cir. 2012) (citing Agiwal v. Mis Island Mortg. Corp., 555 F.3d 298, 302 (2d Cir.




2009)). These factors are not exclusive, and it is not an abuse of discretion to iamubieas

where only some of the factors have been implic&ebdlew England Tel. Co. v. Global NAPS

Inc., 624 F.3d 123, 144 (2d Cir. 2010).

Under Rule 45, a court “may hold in contempt a person who, having been served, fails
without adequate excuse to obey the subpoena or an order related to it.” Fed. R. Civ. R. 45(g)
finding of contempt is appropriatehen it is demonstratetiat “(1) the order the contemnor
failed to comply with is clear and unambiguous, (2) the proof of noncompliance isatear
convincing, and (3) the contemnor has not diligently attempted to comply as@nable

manner.”"Paramedics Electromedicina Comercial, Ltda v. GE Med. Sys. Info. Techs3d8fc.

F.3d 645, 655 (2d Cir. 2004) (quoting King v. Allied Vision, Ltd., 65 F.3d 1051, 1058 (2d Cir.

1995). It “need not be established that the violation wakuk ” 1d. (citing Donovan v.

Sovereign Sec. Ltd., 726 F.2d 55, 59 (2d Cir. 1984)). The movant bears the burden of proving

contempt by clear and convincing evidericatino Officers As& City of N.Y., Inc. v. City of

New York, 558 F.3d 159, 164 (2d Cir. 2009). A finding of civil contempt is interidederce

compliance with a court order and to compensate a plaintiff. CBS Broad. Inc. @rEdom,

Inc., 814 F.3d 91, 101 (2d Cir. 201@jting Local 28 of Sheet Metal Workers’ Int'l Ass'n v.

E.E.O.C., 478 U.S. 421, 443 (1986)). A sanction coerces a defendant when it “force[s] the
contemnor to conform his conduct to the court’s ordek.{citation omitted)
Il. Application

A. Fortress FoodsFailed to Comply with a Subpoena and Court Order

Fortress Foods was served with the subpoena through its registerecage@F 140-
13. The subpoena clearly identified the documents to be produced. When Fortredaileabtis

respond to the subpoena, Vista moved to hold it in contempt, and that motion was served on



Fortress Foods’ registered agent. Finally, in ruling on Vista’s motion, the Couréadideng
Lin and Fortress Foods to appear at an evidentiary hearintharatder was also served on
Fortress Foods’ registered agent. Thus, I find that the subpoena and the Courtiseoeddear
and unambiguous, the proof of noncompliance is clear and convincing, and Fortress Foods has
not compied at all. A finding of contempt is therefore appropri&eeParamedics369 F.3cat
655 (affirming finding of contemptvhere court order was cleand appellant had “not
demonstrated a diligent attempt to comply with the district t®orders in a reasonable
manner’).

B. Lawson and Simon Law Are Liable for the Conduct of Fortress Foods

Vistaargues that Lawson and Simon Law so dominated and controlled Fortress Foods
that any liability imposed upon Fortress Foods is properly imposed upon Lawson unider an a
ego theory. ECF No. 167. In its post hearing brief, Lawson contkatlg canbe heldiable for
Fortress Foodsnisconduct onlyf it is established that they operated under a “single integrated
enterprise.” ECF No. 169. Under a single integrated enterprise timeoltiple legally distinct
entities may béreated as one based artain factors, such as interrelation of operations,
centralized control of labor relations, atmmmon managemerdawnership and financial

control. SeeBrown v. Daikin America Inc., 756 F.3d 219, 226-27 (2d Cir. 2014).

Without a single citation to the record, Lawson baldly claims that none of thesfacto
needed tqustify its liability for Fortress Foods’ misdeeidspresentlt claims that Fortress
Foods is wholly separate from Lawson; tthetyshare no management or ownerd trat their
relationship is merely one of supplier-customer. This argument is not credibl€olineneed
not find that Fortress Foods operated in an integrated fashion with Lawson—Heowesss

Lawson. &eMasefield AG v. Colonial Oil Indus., No. 05 CIV. 2231 (PKL), 2005 WL 2105542,

10



at *5 (S.D.N.Y. Sept. 1, 200%)If one corporation completely dominated the actions of another

corporation with respect to the transaction at issue, and that domination was usealitb atef

injure the party seeking relief, the court may find that the dominated corporatstnevalter

ego of the dominating corporation and hold the dominating corporation liable for tesauti

its alter egd). Fortress=oods’ operation appears to be entirely in sync with Lawson’s desire to

hide its Chinese business from Vista. Fortress Faadsncorporated immediately after the May

20 letter agreement, and Lawsseemdo have ceagkits “business relationship” with it as soon

Lawson’s AES numbewrasdelisted. Law testified thatawson paid for all shipping expenses

for and never received rent from Fortress Foods. Law also stated that Fortresedenbds

Lawson’s USDA certification on exports purportedly shipped by Fortress Fodtdsugh

Lawson maintains that its business relationship with Fortress Foods is argtfs leaw testified

that Fortress Foods never paid Lawson for anythinglaatd.awson never paid Fortress Foods

for anything either This is not a business relationship awdoverup. Accordingly, | find Lty

overwhelming evidence that Lawson danheld liable for the conduct of Fortress Foods.
Separately, | consider whether Simon Lianay be held personally liable for Fortress

Foods’ conductln order to hold Law accountable for Forgdods’ malfeasangc is

necessary that there be sufficient facts to pierce the corporat8aefiED Holdings v. Palmer

Johnson Acquisition Corp387 F. Supp. 2d 265, 273 (S.D.N.Y. 200/l piercing empowers a

claimant to hold owners liable for corporate obligatidijeveil piercing law of the state of

incorporation, in this case New Jersey, appesCapmark Fin. Grp. Inc. v. Goldman Sachs

Credit Partners L.P491 B.R. 335, 346 (S.D.N.Y. 201@)ting Fletcher v. Atex, In¢.68 F.3d

1451, 14562d Cir.1995). New Jersey, like most jurisdictions, requires a showibgthat

there is “suchunity of interest and ownership that the separate personalities of the conporati

11



and the individual no longer exist”; and (2) thatl piercing is necessato prevent fraud or

injustice SeeLinus Holding Corp. v. Mark Line Indus., LLC, 376 F. Supp. 3d 417, 425 (D.N.J.

2019) Asdetailedabove the overwhelming evidence supports the conclusion that Law
established Fortress Foods to protect his own personal interemtsely to escape his
obligations with Vista—and that for all intents and purposes, he ran Fortress Food<i&eci
Law testified that he instructed Gerlach hanptepare export documents for shipments
ostensibly exported by Fortress Foods and paid for those shipments. Law alsaleait 8e
stop listing Fortress Foods ataresume listing Lawson on all paperwankce Lawson’s AES
number was delisted.aw further testified that he signed an amendment to his contract with
COSCO to list Fortress Foods as an entity with “mutual ownership” with Lawsmnder to ship
through Fortress Foods at Lawson’s preferred rate. Accordingly, | finérdineiess Foods is the
alter ego of Simon Law, and thi&e corporate veil is appropriately pierced so tizat may be
held liable for the conduct of Fortress Foods.

Finally, | decline to sanctioHong Lin, the principal of Fortress Foods. Hong Lin has not
appearedbeforethis Court, and there is an open questsno whether he even resideshe
United States. Moreover, because Vista’'s theory is that Fortress Foodsniuradled entirely by
Lawson and Law, Vista has not established by clear and convincing evidendertlydin is
responsible for the conduct of Fortress Foods.

C. Lawson, Law and Fortress Foods Are Held in Contempt

The Court has already found that Lawson failed to comply with its discoveryatbiig.
ECF No. 149. It is undisputed that Fortress Foods has failed to comply with a lawfudg iss
subpoenandthe Court’s order, and the Court finds that Lawson and Layvkbedeld liable for

theseviolations. As set forth above, the purpose of a finding of civil contempt is to coerce

12



compliance with a court order. Given the history of Lawson’s failure to cowigiybasic
discovery obligations, and my finding that Law was purposely evasive if notipaguuring
his testimony at the evidentiary hearing, | have genuine doubt that Lawlschage to comply
with its discovery obligations. That said, because the Court has not specificalgdwawson
that it risked entrypf default judgment for its discovery misconduct, | find that the entry of such
severe sanction would be unféieeGuggenheim, 722 F.3d at 452 (recognizing the due process
interests in adequately advisiaglefendant that his conduct risked the entryedéult).
Accordingly, the Court holds Fortress Foods and Lawson in contempt and imposes a
daily fine of $100 from the October 15, 2018 due date of the Fortress Foods subpoena.
Considering the Court’s finding with respect to Law’s role in Fortress Fduatsjrie is entered
against Fortress Foods, Lawson and Law jointly and severally. Fortress Rdddsagson have
14 days from the date of this order to comply with the subpdietteey comply in full, Lawson
may move to set aside the finding of civil contempt and the fine. If, however, this peslogue
and Lawsoragain fails to produce responsive documents, Lawson is warned that, upon
applicaton from Vista, the Court will enter a default against Lawson and move the case to a
determination of the appropriate judgment.
In addition, because Lawson’s conduct has not been substantially justified, the Court
orders Lawson to pay Vista’'s attorney’s fees for the work performedng fté February 4,
2019 motion and in connection with the July 16, 2019 evidentiary hearing. The parties are
further ordered to meet and confer to agree upon an appropriate fee amount. Ihtfeéyageee,

within 30 days of this order, Vista may submit a fee application for the Court’s catgde

13



CONCLUSION

The Court finds that Fortress Foods and Lawson are in contempt of Court. The Court
imposes a fine of $100 per day, starting on October 15, 2018. That fine is imposed jointly and
severally upon Fortress Foods, Lawson and Simon Law. No order of contempt id agtenst
Hong Lin. Lawson may move to set aside this finding if it complies with the Cquit'sorders
and the subpoena served upon Fortress Foods within 14 days. If it does not comply, Lawson is
warned that, upon Vista’s application, the Court may enter a default and moveséhie ea
determination of the amount of judgment. The parties are further ordered tandeminfer with

respect to an appropriaggvard of attorney’s fees as set forth herein.

L M —

SARAH NETBURN
United States Magistrate Judge

SO ORDERED.

Dated: November 1, 2019
New York, New York
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