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KAREN REED,
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17 Civ. 7575 (LGS)
-against-
OPINION AND ORDER
NIKE, INC., et al., :
Defendants..

LORNA G. SCHOFIELD District Judge:

Plaintiff Karen Reed brings this action agstiher former employer, Nike, Inc. (“Nike”),
her former supervisors Esther Benatar and Bedrurtell, and Brian Forde, a former Vice
President of Sales at Nike. Plaintiff asserts (1) discrimination, failure to accommodate and
retaliation claims under the New York City HumRights Law, Administrative Code of the City
of New York § 8-10%t seq(“NYCHRL"), (2) retaliation and interference claims under the
Family and Medical Leave Act, 29 U.S.C. § 2@@keq(“FMLA”"), and (3) Consolidated
Omnibus Budget Reconciliation Act (“COBRA”) natg&tion and denial ofontinuing coverage
claims under the Employee Retirement Income Security Act, 28 U.S.C. $1664.

(“ERISA”). Defendants move for summary judgment pursuant to Federal Rule of Civil
Procedure 56. For the reasons discussed hé&efandants’ motion for summary judgment is
GRANTED with respect to the FMLA interference claim and is DENIED as to all other claims.
L. STANDARD

Summary judgment is appropriate where #eord establishes “théhere is no genuine
dispute as to any material fact and the movaanigled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). There is am&ne dispute as to a material fa€tthe evidence is such that a

reasonable jury could return a verdict for the nonmoving paynderson v. Liberty Lobby,
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Inc., 477 U.S. 242, 248 (198&¢cord Nick's Garage, Inc. v. Progressive Cas. Ins, 805
F.3d 107, 113 (2d Cir. 2017). “Only disputes ofaats that might affedhe outcome of the suit
under the governing law will properly preclude #rry of summary judgment. Factual disputes
that are irrelevant or unnecessary will not be countéderty Lobby 477 U.S. at 24&ccord
Saleem v. Corp. Transp. Grp., Lt854 F.3d 131, 148 (2d Cir. 2017).

The court must construe the evidence mlight most favorable to the nonmoving party
and must draw all reasonable inferences in favor of the nonmoving ph#verty Lobby 477
U.S. at 255accord Soto v. Gaude®62 F.3d 148, 157 (2d Cir. 2017). When the movant has
properly supported its motion with evidentianaterials, the opposing party may establish a
genuine issue of fact only by “citing particular parts of materials in the record.” Fed. R. Civ.
P. 56(c)(1)(A). “[A] party may not rely on mereesqulation or conjecture as to the true nature of
the facts to overcome a motion for summary judgmeHicks v. Baines593 F.3d 159, 166 (2d
Cir. 2010) (alteration in originalgccord Rodriguez v. City of New Yp#91 F. Supp. 3d 396,
408 (S.D.N.Y. 2018).
I1. DISCUSSION

A. NYCHRL - Discrimination

The NYCHRL prohibits employers and thagents from discharging or otherwise
discriminating against an employee on the baftee employee’s “actual or perceived . . .
disability.” N.Y.C. Admin. Code § 8-107(1)(ajpepression constitutesdgsability for purposes
of the NYCHRL. SeeUgactz v. United Parcel Serv., In&No. 10 Civ. 1247, 2013 WL 1232355,
at *14 (E.D.N.Y. Mar. 26, 2013). To prevail on HYCHRL discrimination chim, “the plaintiff
need only show that her employer treated hendedls at least in part for a discriminatory

reason.”Mihalik v. Credit Agricole Cheuvreux N. Am., In€15 F.3d 102, 110 n.8 (2d Cir.



2013). “[T]he plaintiff must establish a pranfacie case, and the defendant then has the
opportunity to offer legitimate reasons for itsiaes. If the defendant satisfies that burden,
summary judgment is appropriateno reasonable jury could comcle either that the defendant’s
reasons were pretextual, or that the defendatdted reasons were not its sole basis for taking
action, and that its conduct was baselgast in part on discrimination.Ya-Chen Chen v. City
Univ. of N.Y, 805 F.3d 59, 75-76 (2d Cir. 2015) (imtal citations and quotation marks
omitted). A defendant is entitled to summaugigment “only if the record establishes as a
matter of law that discrimination playad role in its actions.”Mihalik, 715 F.3d at 110 n.8
(alterations, quotation migs and citation omittedgccord Feldesman v. Interstate Hotels LLC
No. 16 Civ. 9352, 2019 WL 1437576, at *8 (S.D.N.Y. Mar. 31, 2019) (“[T]he question on
summary judgment is whether there existaiieassues of fact that discrimination wase of the
motivating factors for the dendant’s conduct.” (quoting/illiams v. N.Y.C. Hous. Autl872
N.Y.S.2d 27, 40 n.27 (1st Dep’'t 2009))). The NYCHRUst be construed “broadly in favor of
discrimination plaintiffs, to the extent thauch a construction is reasonably possibMihalik,
715 F.3d at 109.

Summary judgment is deniedth respect to the NYCHRL discrimination claim. The
record does not establish, as a matter of that, discrimination on thbasis of Plaintiff's
depression played no rale Defendants’ actionsSeeMihalik, 715 F.3d at 110 n.8. In 2013,
2014 and 2015, Purtell prepared Plaintiff's perfanoceevaluations at the conclusion of the
fiscal year (“FY”). Purtell tedied that during this period, Plaintiff had recurring issues relating
to timeliness, engagement and accuracy irpteparation of certaisales documents known as
“AE Sheets.” Despite thesssues, Purtell rated Plaintiffuccessful” in the 2013, 2014 and

2015 evaluations, indicating that Plafhtvas achieving expeations overall.



Purtell's assessment of Plaintiff changedhe months following Plaintiff's FY 2015
evaluation. Purtell testifiethat between June 30, 2015, and December 9, 2015, he “started to
notice [in Plaintiff] a level of detachment from tteam and from the business.” Purtell said that
he observed Plaintiff “become a little bit moresgendent,” and “prone to emotional outbursts”
and “crying.” Purtell also saithat Plaintiff began to whidraw from non-mandatory social
events, and became “sad” and “less responsied December 2015 e-mail to Julie Marquard
in the human resources department, Purtell thaitlalthough Plaintiff had “successful” work
results, she had begun to exhibit more freqtiemotional swings” and “crying episodes.”

Purtell noted in the e-mail that Plaintiff had espaced a significant personal loss, but said that
“[o]ur business is evolving . . . faster than hbility to recover from her personal issues.”
Plaintiff testified that Purtell suggestedestontact Nike's empl@e assistance program,
although this is dispeatl by Defendants.

In December 2015, Purtell prepared Plaindifihid-year evaluation for FY 2016. Unlike
in previous years, where Plaffitvas rated “Successful,” Purtelow determined that Plaintiff
was tracking an “Inconsistent” rating for the year. Purtell testified that Plaintiff's performance
issues in the first half of FY 2016 were thengaissues that Plaintiff had in FY 2013 and FY
2014 -- the difference was that in FY 2016, Pl#intas exhibiting more emotional problems.
Purtell testified that he deciden the “Inconsistent” rating aft&#larquard instructed him to
“look closely” at “behavioral traits” itompleting Plaintiff's evaluation.

On March 29, 2016, Purtell placed Plaintff a “Performance Action Plan” (“PAP”), a
form of corrective action for employees who eaisignificant performance concerns.” In

Plaintiff's year-end performance evaluatiom Y 2016, she was rated “Inconsistent.”



In light of the foregoing, a reasable jury could find that Rintiff was treated less well
by Defendants, at least in pacause of her depression,impermissible discriminatory
reason.See Mihalik 715 F.3d at 110 n.8. Although Defendants have offered evidence that
Plaintiff's performance issues contributed to Haconsistent” rating and placement on the PAP,
they have not met their burden to establiskg asatter of law, “that discrimination playad
role in [their] actions.”See id.see also Rotger v. Montefiore Med. Cho. 15 Civ. 7783, 2019
WL 1429556, at *11 (S.D.N.Y. Mar. 29, 2019) (“\lththe evidence ithe record is not
sufficient to show that Defendasiproffered explanations foreise incidents of discipline were
pretextual, Defendant . . . has satisfied its burden on summauwgdgment of establishing that
discrimination playeao role in the employment actionigsue.” (quotation marks and citation
omitted)).

Defendants argue that Plaifis purported lack of comparat evidence entitles them to
summary judgment. This argument is unavaillmegause comparators are not the only way for
a plaintiff to prove that she was treated “less walleast in part for a discriminatory reason.”
Mihalik, 715 F.3d at 110 n.8. For example, placement of an employee on a “performance
improvement plan” can form the basis for liglgiunder the NYCHRL, when such plan is “not
something imposed upon every employee, . . . thus constitut[ing] a difference between [the
employer’s] treatment of [thglaintiff] and of employees ngerceived as disabledGorman v.
Covidien, LLC 146 F. Supp. 3d 509, 530 (S.D.N.Y. 2015). Where a plaintiff has adduced
sufficient evidence for a reasonable jury to fihdt discrimination waa motivating factor for
the defendant’s conduct, the absence of comparator evidence does not entitle the defendant to
summary judgmentSee Gormanl46 F. Supp. 3d at 53&ee generally Mihalik715 F.3d at

109 (2d Cir. 2013) (stating thdte NYCHRL must be consted “broadly in favor of



discrimination plaintiffs, to the extent th&tich a construction is reasonably possiblaty;ord
Bennett v. Health Mgmt. Sys., In@36 N.Y.S. 2d 112, 116 (1st Dep’'t 2011).

B. NYCHRL - Failureto Accommodate

The NYCHRL “requires that an employer kea'reasonable accommodation to enable a
person with a disability to satisfiie essential requisites of a job. provided that the disability
is known or should have been known by the [employefR8manello v. Intesa Sanpaplo
S.p.A., 998 N.E.2d 1050, 1053 (N.Y. 2013) (alteratioariginal) (quotingN.Y.C. Admin. Code
§ 8-107(15)(a))accordLazzari v. N.Y.C. Dep’t of Parks & Recreatidg®bl Fed. App’x 100, 102
(2d Cir. 2018) (summary order). It is the eoy#r’'s burden “to show the unavailability of any
safe and reasonable accommodation and to shatwany proposed accommodation would place
an undue hardship on its businesddcobsen v. N.Y.C. Health & Hosps. Cofd N.E.3d 159,
167 (N.Y. 2014)accord Lazzari 751 Fed. App’x at 102. When amployee requests a specific
accommodation, the NYCHRL “unquestionablydoloses summary judgment where the
employer has not engaged in a good faith interactive procéasdbsenll N.E.3d at 169;
accordWatson v. Emblem Health Sen&9 N.Y.S.3d 595, 598-99 (1st Dep’'t 2018).

Summary judgment is deni@dth respect to the failure® accommodate claim.
Defendants have not shown that they engagead imteractive pross regarding Plaintiff’s
request for a mediation with Fte and Purtell. Plaintiff stified that she requested the
mediation because, in conversas with Purtell about her performance, Purtell focused on
Plaintiff's “mood,” whether she was “happy . . .rwt at work,” and heenergy level” rather
than on “business-related issues.” A reasanabily could find that Plaintiff requested the
meeting as an accommodation to remediateutiwarranted focus her manager placed on her

disability in workplace conversahs. Defendants’ alternapertrayal of the meeting as



Plaintiff's effort to “dispute the reasons fasuing a PAP or belatedly appeal a bad performance
review” confirms the existence of disputed issues of material factugieglentry of summary
judgment. While Plaintiff maypot have presented the request for the meeting as a formal
accommodation request, “a request for accommodaged not take a specific form” and “may
be in plain English, need not mention thelg@tor the term ‘reasonable accommodation’ and
need not be in writing.’Phillips v. City of New York884 N.Y.S.2d 369, 382 & n.24 (1st Dep't
2009).

Several courts have heldattifeven in the absence of a specific request,” the NYCHRL
creates “an independent, affirmative dutyrteestigate feasible accommodation§eée, e.g.
Cruz v. Schrirp36 N.Y.S.3d 407 (Table), 2016 WL 1173184, at *7 (N.Y. Sup. Ct. Mar. 24,
2016);accord LaCourt v. Shenanigans Knits, [ @66 N.Y.S.2d 347 (Table), 2012 WL
6765703, at *4 (N.Y. Sup. Ct. Nov. 14, 201Rgnde v. JP Morgan Chase & C851 N.Y.S.2d
59 (Table), 2007 WL 2792155, at tB.Y. Sup. Ct. Sept. 21, 200Bee alsdHaight v. NYU
Langone Med. Ctr., IncNo. 13 Civ. 4993, 2014 WL 2933190, at *17 (S.D.N.Y. June 27, 2014);
Vangas v. Montefiore Med. Ct6 F. Supp. 3d 400, 417 (S.D.N.Y. 2014). Defendants point to
no evidence that would precludeeasonable jury from finding th&tefendants failed to conduct
such an investigation.

C. NYCHRL - Retaliation

“[T]o prevail on a retaliation claim under ther CHRL, the plaintiffmust show that she
took an action opposing her employer’s discniation and that, as a result, the employer
engaged in conduct that was reasiyndikely to deter a persondm engaging in such action.”
Mihalik, 715 F.3d at 112 (citinglbunio v. City of New Yoy®47 N.E.2d 135, 138 (N.Y. 2011)

andWilliams 872 N.Y.S.2d at 33-34%ccord Gachette v. Metro North-High Bridgé22 Fed.



App’x 17, 21 (2d Cir. 2018) (summary order). A pk#if must establish thdthere is a causal
connection between the proted activity and the allegeretaliatory conduct.’Brightman v.
Prison Health Serv., Inc970 N.Y.S.2d 789, 791 (2d Dep’'t 2018xcordFeldesman2019 WL
1437576, at *12. “[T]he plaintiff musstablish a prima facie casend the defendant then has
the opportunity to offer legitimate reasons foratsions. If the defendant satisfies that burden,
summary judgment is appropriateno reasonable jury could comcle either that the defendant’s
reasons were pretextual, or that the defendatdted reasons were not its sole basis for taking
action, and that its conduct sshased at least in part on [retaliatory motive€]tien 805 F.3d at
75—76 (internal citations argliotation marks omitted).

Summary judgment is deniedth respect to the NYCHRretaliation claim. On
November 28, 2016, Plaintiff lodged a complaint regarding discriminateayntient with Nike's
human resources department -- at@cted activity under the NYCHRLSee Winston v. Verizon
Servs. Corp.633 F. Supp. 2d 42, 51 (S.D.N.Y. 2009) (“Ragsconcerns of discrimination to a
human resources department is quintessentiat et activity.”). Plaintiff was terminated on
November 30, 2016, two days later. Becausd@particularly close temporal proximity
between Plaintiff's protected activity and hemténation, a reasonable jury could find that
Plaintiff was terminated at least in padcause of her complaint of discriminatiddee Krebaum
v. Capital One, N.A29 N.Y.S.3d 351, 353 (1st Dep’'t 201(B@versing grant of summary
judgment to defendant and holding that “[t]he temporal proximity of plaintiff's complaint [to
human resources] and the termination of hiplegment one month later indirectly shows the
requisite causal connection®Raplan v. N.Y.C. Dep’t of Health & Mental Hygier38 N.Y.S.3d
563, 566 (2d Dep’t 2016) (holding thataintiff had adequately pled causation where she alleged

“that her employment was terminated approxehatwo weeks after she informed [her



employer] of her claims and aded it of her intent to suefeliciano v. City of New YoriNo.

14 Civ. 6751, 2015 WL 4393163, at *10 (S.D.N.Y. July 2815) (stating that it is “well settled”
that “mere temporal proximity” may demons&aausation when the protected activity and
adverse action occur “very close togethguotation marks and citation omittedyjinokur v.
Sovereign Bank701 F. Supp. 2d 276, 296 (E.D.N.Y. 2010) (causation element established
where “less than two months passed betwsaimtiff's [protected activity] and her
termination”).

Some courts have held thamporal proximity does not, itself, establish causation. In
Forrester v. Corizon Health, Inc752 F. App’x 64 (2d Cir. 2IB) (summary order), a Second
Circuit panel held that “evidence of tempopabximity alone is not enough to demonstrate
retaliation under the NYCHRL.'Id. at 66. Although not binding as a summary oréeryester
is nonetheless persuasive precedent and warrants consideration. Thefouesterbased its
holding on an earlier Second Circuit caga;Chen Chen v. City University of New Yohk
Chen a university decided not to reappoint anstasit professor shortly after she had engaged
in protected activity.See Chen805 F.3d at 77. The Second Circuit held that “[ulnder these
circumstances, the fact that [the plditg] reappointment decision came soon after her
[protected activity] is insufficient to suppatclaim of retaliatory discharge” under the
NYCHRL. See id.Key to this holding were factsique to the case, including that the
university’s reappointment committee made reappointment decisioab &drthe assistant
professors in the plaintiff's deganent on the same designated d&ge idat 68, 77. In this
context, temporal proximity alordid not suffice to create a triakksue of fact as to retaliatory

intent. ButChencannot fairly be read to preclude@gorically a plaintiff from establishing



causation based on temporal proitymand to the extent th&orresterholds otherwise, the
Court declines to follow 18 non-binding precedent.

Defendants argue thatislcase is analogous @adet-Legros v. New York University
Hospital Center21 N.Y.S.3d 221 (1st Dep’t 2015), in whithe First Department affirmed the
grant of summary judgment for Defendant whtre plaintiff's termination had been “the
culmination of continuouprogressive discipline.’See idat 206-07. But i€adet-Legrosthe
plaintiff engaged in “the santgpe of conduct that had previdyproduced final warnings and
poor evaluationsafter she engaged in the protected activity. at 207. In this context the First
Department held that the pla&ihhad not established a causainnection between her protected
activity and dischargeld. Indeed,Cadet-Legrosuggests that previogpsogressive discipline
alone cannot negate causation for purposesNY CHRL retaliation claim. A complaint of
discrimination, the First Department explainahuld be the ‘extra factor’ that pushes an
employer from a posture of dissatisfaction witheamployee to a determination to discharge the
employee.”Id. Accordingly, under the NYCHRL, “aemployer cannot avaiscrutiny of its
post-complaint conduct by virtue of having begomdiscipline an employee pre-complaintd.

Defendants next quotdelman v. Montefie Medical Center946 N.Y.S.2d 27 (1st
Dep’t 2012), stating that “an employer’s contation of a course of conduct that had begun
before the employee complained does not constitiiédiation because, that situation, there is
no causal connection between the employee’spted activity and the employer’s challenged
conduct.” Id. at 42. InMelman the actions that the plaintiéast as “retaliation” were the
defendant’s “continu[ation] ahe policies (e.g., paying him tdittle money and refusing to
allow him to hire a uro-gynecologist) that had prompted him to complain in the first place.”

That is, inMelman the conduct the defendant engagelafore the protected activity was the

10



exact same conduct that the defendant engagaiter the protectedctivity. Here, the
discipline imposed on Plaintiff bare her protected activitye(g, warnings, placement on the
PAP) is plainly different than the discipline imposed after her protected actigityhér
termination)!

Defendants argue that Nike decidedgominate Plaintiff's employmetueforeher
November 28 complaint, and state that Pl#imtas suspended “pending termination” during her
meeting with Forde and Benatar. But this eletgrization is inconsistent with some of the
evidence in the record. For example, Benatar kedtihat, at the meeting, she told Plaintiff that
they were “going to have [to] suspend you and we're going to need some time to kind of
think about what the next step®dr Likewise, Forde testified th&llaintiff was suspended at the
meeting, and that the “move[] from suspension tmieation” occurred at a later time. At best,
Defendants have identified an issue of dispdiéetiregarding therming of the termination
decision.

Summary judgment also is uawanted based on Defendardsserted nondiscriminatory
justifications for terminating Plaintiff's employme Defendants asseriththese justifications
were Plaintiff's “poor performance, failute engage respectfully and productively in
discussions regarding her performance, refizssatcept responsibility for her deficiencies and
violation of Nike’s policy prohilding corporate credit card usa personal expenses, Nike's

discovery of multi-million dollar losses, and repeated complaints from internal partners and

! Defendants also cit@lark County School District v. BreedesB2 U.S. 268 (2001), a case
involving a Title Vil retaliation claim.See idat 269. Breedendoes not supply the governing
rule in this case because, as explairtsala, the NYCHRL requires‘éiberal construction
analysis in all circumstances,” and such analysis “must be targetederstanding and

fulfilling . . . the [NYCHRL’s] uniquely broad and remedial purposelich go beyond those of
counterpart State or feda civil rights laws” Bennett936 N.Y.S. 2d at 116 (emphasis added)
(quotation marks and citations omitted).

11



representatives from Nilslargest customer.” But a reasdnte jury could find these problems
all existed well before the deaisi to terminate Plaintiff's employemt. If a jury found that the
termination decision was made olffer Plaintiff lodged her compiat, they could reasonably
find that the complaint was “the ‘extra facttimat pushe[d] [Defendants] from a posture of
dissatisfaction with [Plaintiff] to a determination to discharge [Plaintif@ddet-Legros21
N.Y.S.3d at 207. Accordingly, summary judgmentdenied with respect to the NYCHRL
retaliation clain®

D. FMLA - Retaliation

“To establish a prima facie case of FMLA red#ilbn, a plaintiff musestablish that 1) he
exercised rights protected under the FMLA; 2Waes qualified for his position; 3) he suffered
an adverse employment action; and 4) ddverse employment action occurred under
circumstances giving rise to arfenence of retaliatory intent.Graziadio v. Culinary Inst. of
Am, 817 F.3d 415, 429 (2d Cir. 2016) (alterations omijtteA plaintiff neednot establish “but
for” causation to prevail on a FMLA retaliatioragh -- rather, a plaintiff must show that her
exercise of her rights under the FMLA wa$negative factor” in the adverse employment
action. See Woods v. START Treath& Recovery Ctrs., Inc864 F.3d 158, 169 (2d Cir.

2017).

2 Defendants’ assertion that Béag Purtell and Forde (therftlividual Defendants”) cannot be
held liable under the NYCHRL is unavailingirst, Defendants argukat the Individual
Defendants cannot be liable underagaing and abetting theorgbause “there is no basis to
impose any liability against Nike” -- a prerequisitaridividual liability. But, for the reasons
explained above, a reasonable jury could filike liable under the NYCHRL for discrimination,
failure to accommodate and retaliation. Secondemants assert that “Plaintiff lacks evidence
sufficient to show that Benatar, Purtell andd®individually engagenh discriminatory or
retaliatory conduct.” Bud reasonable jury could find that Raifs decision to place Plaintiff on
the PAP constitutes discrimination under the NYCHRhd there is evidence in the record that
both Benatar and Forde participdtin the decision to termireaPlaintiff's employment, which
could give rise to liability for retaliation.

12



Summary judgment is deniedtivrespect to the FMLA reliation claim. On October 5,
2016, Plaintiff had a meeting with Benatar and RluridBeaverton, Oregon, to discuss the PAP.
Purtell testified that he ended the meeting bechadead a strong sense that it “was not going to
be productive.” Reed and Benatar likewise testithat it was Purtell who ended the October 5
meeting. Plaintiff then flew from Beavertom New York and immediately went on an FMLA
leave of absence from October 6, 2016, until November 26, 2016, during that time working on
issues related to her mentablth. Benatar, who participatédthe decision to terminate
Plaintiff, testified that she wéslisappointed” that Plaintiff took #8n/FMLA leave, because it left
her department short-staffed and dot help Plaintiff “get . . . tthe next level.” Plaintiff's
termination letter, which was prepared by Bangasserts that Plaintiff “refuse[d] to
productively participate in [the October 5 rting],” and “abruptly left the conversation and
changed [travel plans] to return to New Yoré&rfr Beaverton early, presumably in an effort to
avoid the conversation.”

A reasonable jury could find &t Plaintiff's exercise ofier rights under the FMLA.é.,
her taking of FMLA leave from October 6, 2016 November 26, 2016) was a “negative factor”
in an adverse employment actiom® ( her termination).See Woods8864 F.3d at 169. Benatar
prepared a termination letter expressly referepBilaintiff’'s decision to leave work in Oregon
to return to New York, knowing that Plaintiff had returned to New York to go on a leave of
absence (and not to avoid a meeting thataBa knew had been ended by Purtell, not by
Plaintiff). Benatar’s stated sippointment in Plaintiff for kang the FMLA leave strengthens
the inference that Plaintiff's exercise of hghts under the FMLA was a negative factor in her

termination.
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The Complaint also alleges that Defendants interfered with Plaintiff's utilization of
FMLA leave. “[A]n employee brings an ‘interence’ claim when her employer has prevented
or otherwise impeded the employee’s abilayexercise rights under the FMLAWoods 864
F.3d at 166. Plaintiff has not provided any evide that Defendants prevented or impeded her
utilization of FMLA leave, and Plaintiff opposeammary judgment only with respect to her
FMLA retaliation claim. Accordingly, summaryggment is granted with respect to the FMLA
interference claim.

E. ERISA - COBRA Notification

Summary judgment is deniedth respect to the COBRAGtification claim. Under
COBRA, “an employer must notify a terminated@ayee of the right telect continuing health
coverage under the employer’s group ratédngas v. Montefiore Med. Ct823 F.3d 174, 183
(2d Cir. 2016). This requirement is satisfigden “the administrator has sent the notice by
means reasonably calculated to reach tbgient,” including by mail “to the covered
employee’s last known addresdd. (citations omitted).

At the time of her termination, Plaintfinderstood that her address on file was 111 8th
Avenue, New York, New York -- the address of Nike’s New York office. On November 30,
2016, during the phone call in which Benatar notifdintiff of her termination, Plaintiff was
asked whether she wanted to provide an updatete address. Plaintiff responded that she
would provide the address by e-mailBrittany Miller in Employedrelations. Plaintiff sent her
address to Miller by e-mail the following da®an December 5, 2016 (Plaintiff's effective
termination date), Nike sentdtiff’'s 8th Avenue Nike address to third party Willis Towers
Watson, which in turn sent the address tadtparty WageWorks, Inc. ("WageWorks”) on

December 12, 2016. WageWorks attempted nol see COBRA election notice to Plaintiff on

14



December 13, 2016 at the 8th Avenue Nike addredghe address listed in Plaintiff's e-mail to
Miller. A reasonable jury coulfind that Nike failed to updatelaintiff's address on file, and
therefore the notice was not séby means reasonably calculatedreach the recipient.See
Vangas 823 F.3d at 183.

Defendants argue that summary judgmemtasranted because Plaintiff's e-mail to
Miller did not specify that she was requestingttNike change her “home” address from 111 8th
Avenue to the address listed in the e-mailgd&dless of whether such a formality is actually
necessary for Plaintiff to sustain her COBRA no#fion claim, a reasonable jury could find that
Plaintiff's e-mail did in fact constitute such ajueest. Benatar and Gillespie asked Plaintiff to
provide an updated “home” address, Plaintiflshe would send the address by e-mail to Miller
and Plaintiff did so the following day.

Defendants also argue that summary judgrmeewarranted because Nike's employee
handbook, dated July 1, 2016, provides: “Please nNiKg and [WageWorks] in writing of any
address changes to ensure propévely of benefits materials.”This argument is unavailing.
First, it is far from clear tha®laintiff's failure to provide WgeWorks with an updated address,
having already provided Nike with the addresstablishes as a matter of law that the COBRA
notice was sent “by means reasonably calculated to reach the recigaamdds 823 F.3d at
183, and Defendants cite no authority in suppothisfcontention. Second, Plaintiff testified
that she had never seen the July 1, 2016jme of the employee handbook, and Defendants
have not established that Plaintiff was obligated to review it or was even provided with a copy.
If Defendants contend that Rigiff was required to comply with the handbook provision, then
the question of whether Plaintiff was on noticela provision goes tithe reasonableness of

Nike’s procedures and, in any event, ietfissue not resolvabten summary judgment.
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F. ERISA - Denial of Continuing Coverage

Plaintiff alleges a second vagion of ERISA related to Defendants’ alleged denial of
continuing health coverage benefiSee29 U.S.C. 1161(a) (“The plan sponsor of each group
health plan shall provide . . . that each qualifeeneficiary who would ke coverage under the
plan as a result of a qualifying event is entiti&aler the plan, to elect, within the election
period, continuation coverage under the planDgfendants assert the affirmative defense of
failure to exhaust administrative remedi€&ee Paese v. Hartfordfe & Accident Ins. C.449
F.3d 435, 439 (2d Cir. 2006) (stating that failtoeexhaust adminisitive remedies when
bringing a claim for benefits under ERISA is dfirmative defense subject to waiver, estoppel,
futility and other equitable considerations). Specifically, Defendants contend that Plaintiff never
appealed her denial of coverage, as she was required to do within 180 days of receiving her
notice of appeal.

Summary judgment is deniedtivrespect to the denial obntinuing coverage claim.
“Defendants who give inadequatetice of the right to admisiratively appeal a denial of
benefits are . . . precluded from . . . asseffailgre to exhaust administrative remedies as a
defense.”Veltri v. Bldg. Serv. 32B-J Pension Fyrd®3 F.3d 318, 324 (2d Cir. 2004)cord
Kowalchyn v. LewisNo. 16 Civ. 7284, 2018 WL 2081858, at *6 (S.D.N.Y. Mar. 28, 2018). The
parties dispute whether the appeal notice was sehétoorrect address. Plaintiff testified that
she never received the appeal fpemd points to evidence thateshad previously attempted to
update her addressing with WageWorks to no availeasonable jury could find that Plaintiff

was not given adequate re#iof her right to appeal.
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III. CONCLUSION
For the foregoing reasons, Defendants’ motion for summary judgment is GRANTED as
to the FMLA interference claim, and is DENIED as to all other claims.

The Clerk of Court is respectfully directed to close the motion at Docket No. 80.

Dated: May 31, 2019
New York, New York

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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