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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SAUL HOROWITZ as <llers
representative
Plaintiff, 17-CV-7742(JPO)

-V- OPINION AND ORDER

NATIONAL GAS & ELECTRIC, LLC,
andSPARK ENERGY, INC,
Defendans.

J. PAUL OETKEN, District Judge:

Plaintiff Saul HorowitZiled this action against Defendant National Gas & ElectricC L
(“NGE’) for fraudulent inducement anlsreach of contracnd against Defendant Spark Energy,
Inc. (“SparK) for tortious interference with contraahd breach of contracDefendantgointly
move to dismissiorowitz's fraudulent inducememiaim against NGEhistortious interference
claimagainst Sparkand hisclaims for punitive or consequential damages against both
Defendants For the reasons that follow, theotion to dismisss granted in part andeniedin
part

l. Background

In 2016,the former ownersf three companies known collectively as Major Enesgiyl
their ownership shareée DefendanNGE. (Dkt. No. 22 (“*Am. Compl.J 11 1-2.) The parties
agreed thaNGE would pay$80 millionfor thepurchasef Major Energy partly in cash up front
and partly in earnings-based future payould.) (NGE then turned around and sold Major
Energy taits affiliate and ceDefendantSpark (Am. Compl. 11 4, 11.Plaintiff Saul Horowitz,
one of the initial owners of Major Energy, alleges thatdbisond salef Major Energy to Spark

was barred by the initial contract of sale and negatively impaletahrningsbased payouts
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owed under that initial contract. (Am. ComplL.§ Horowitz sues as the designated
representative ad group oMajor Energys initial owners (collectively; Sellers). (Am.
Compl. T 8)

Thenub of theSellers claimis thatNGE was in cahoots with Spark when it purchased
Major Energyand that neither party intendedabide by theoromisesmade in the initial
contract of sale The Sellersallege that there was an agreement to keep Major Energy private,
but thatdespite that agreemeNGE turned around and sold Major Energytwoaffiliate Spark a
public company. (Am. Compfif59-61.) The Sellersalso insist that in basing the purchase
payments on future earnings, it was underseutiagreethat Major Energy would retain the
same structure and business practaebeforebut NGE and Spankevertheless have
restructured Major Energy’busines$or their own gain andt the Sellersexpense (Am.
Compl.f148-50.) Finally,lte Sellersalsoallege thaSparkimproperly calculated the earnings
based payments due to tBellersfor the year 2016. (Am. Compl. ] 112-15.)

Plaintiff filed this suit alleging various tort and contract claims against NGE aari#t.Sp
Defendantgointly move under Federal Rule of Civil Procedure 12(bd6jismisshe Sellers
fraudulent inducement and tortious interference claims. (Dkt. No. 26.) Defendantsoais to
dismissthe Sellersclaims forpunitive or consequentidlmagesnd to limitthe Sellergo
direct compensatory damagastheir breach of contract claimgld.)

Il. Legal Standard

To survive a motion to dismiss for failuregtate a claim, plaintiffs must pleéohly
enough facts to state a claim to relief that is plausible on its f&w=l Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007). A claim is facially plausible when plaintiffs plead facts that would
allow “the reasnable inference that the defendant is liable for the misconduct allegshlcroft

v. Igbal 556 U.S. 662, 678 (2009). “The Courtist accept as true all wgdleaded factual



allegations in the complaint, andraw [ ] all inferences in the plaintiffavor.” Goonan v.
Fed. Reserve Bank of New Y,k 6 F. Supp. 2d 470, 478 (S.D.N.Y. 2013) (quoAtigire
Corp. v. OkumusA33 F.3d 248, 249-50 (2d Cir. 2016)

1. Discussion

The Complaint asserts a mix of tort and contract claims: (1) fraudulent indoiceme
against NGEAm. Compl. L20-27); (2) breach of contract against NGE (Am. Compl. 1 128-
33); (3) breach of contract against Spark (Am. Compl. {1 134-42); and (4) tortious interfere
with a contract against Spark. (Am. Compl. 11 143-150.)

Defendaits move to dismiss the first and fourth claims. Defendants also move to dismiss
the Sellersclaims tothe extent that they segkinitive and consequential damages.

A. Fraudulent Inducement

Plaintiff's first cause of action alleges that NGE fraudulently indabe&ellers into
entering a deal which it had no intention to keep, including by promisinyléjat Energy
would remain a privateompany andvould continue to run as before. (Am. Compl. 1 120-27.)
NGE argues thahis claimshouldbe dismissed as duplicative of Plairigfbreach of contract
cause of action.

“[Ulnder New York law, where a fraud claim arises out of the same facts ds¢ath
of contract claim, with the addition only of an allegation that defendant never idtende
perform the precise promises spelled out in the contract between the parfiaintiff. s sole
remedy is for breach of contrdtt.Telecom Intern. America, Ltd. v. AT & T Cqrp80 F.3d
175, 196 (2d Cir. 2001) (quotirggudul v. Comput. Outsourcing Ser@&68 F.Supp. 59, 62
(S.D.N.Y.1994). While allegations that a party entered into a contract natlntention of
performingusually will not support an action ftnaud “[a] fraud actioris permitted. . .where

the plaintiff alleges that the defendant engaged in other fraudulent conducs leediteng the



contract with no intention to performGrappo v. Alitalia Linee Aeree Italiane, S.p.B6 F.3d
427, 434 (2d Cir. 1995) (emphasisonginal). Theoperative distinctions betweern‘a
promissory statement of what will be done in the futamed“a misrepresentation of a present
fact” Merrill Lynch & Co. Inc. v. Allegheny Energy, In&00 F.3d 171, 184 (2d Cir. 2007).
While theformer does not give rise to a separate fraudimehicement claim, the latter does.
In an apparent blurring of this distinction, the New York Court of Appeadteld that

“a promise made with a preconceived and undisclosed intention of not perfarcongtitutes a
misrepresentatidnthatmay besufficient to support a parallel claim of frauDeerfield
Commins Corp. v. Chesebrough—Ponds, I8 N.Y.2d 954, 956 (1986) (quotiisabo v.
Delman 3 N.Y.2d 155, 160 (1957))See also Graubard Mollen Dannett & Horowitz v.
Moskovitz 86 N.Y.2d 112, 122 (1995) (“A false statement of intention is sufficient to support an
action for fraud, even where that statement relates to an agreement betweeteig.p
“While these decisions would seem to contradict the broader rule that a fraudataiot be
pleaded based on a failure to fulfill contractual promises, courts have reconcited the
principles by requiring an additional showing in order to maintain the fraud actiow’v.
Robh No. 11 Civ. 2321, 2012 WL 173472, at *5 (S.D.N.Y. Jan. 20, 20%pkgcifically, parallel
fraud and contract claims may be brought:

if the plaintiff (1) demonstrates a legal duty separate from the duty

to perform under the contract; (2) points to a fraudulent

misrepresentation that is collateral or extraneous to the contract; or

(3) seeks special damages that are unrecoverable as contract
damages.

Merrill Lynch & Co. 500 F.3dat 183—-84(citing Bridgestone/Firestone, Inc. v. Recovery Credit
Servs., Inc.98 F.3d 13, 20 (2d Cir. 1996)).
Here the Sellersrely on the exception for fraudulentisrepresentatiathatare

“collateral or extraneous to the contradiDkt. No. 28 (“PIl. Opp.J at 12.) “For a fraudulent



misrepresentation to be collateral or extrarsetm a contract, it must be a promise to do
something other than what is expressly required by the conthB” David & Co., Inc. v.
DWA Communications, IndNo. 02 Civ. 8479, 2004 WL 369147, at *5 (S.D.N.Y. Feb.26,
2004). In other wordshe Sellersnust show thatheir “fraud claim [is] based on an oral
assertion going beyond the four corners afig-therefore collateral+ethe contract. Trend &
Style Asia HK Co. Ltd. v. Pac. Worldwide, Indo. 14 Civ. 992, 2015 WL 4190746, at *8
(S.D.N.Y.July 10, 2015).

The Sellers specifically contend thAlGE s “repeated representation that Major Energy
would continue operating as a private entity and not become part of Spark (a pulyijt wast
“collateral to the contract and independent obisach of contract claim against NGEPI.
Opp. at 15.)But far from being'something other than what is expressly required by the
contracf” W.B. David & Co.2004 WL 369147, at *5he transfer of Major Energy from a
private to a publientity was in the Sellersown words,*a blatant breach of NGE'business-
asusual’ obligations under the [relevant contracts].” (Am. Cofipl{.) Indeedthe Sellers
point to numerous provisions in their contraetéh NGE that they construe to havexXpressly

integratel NGE's promise tdkeep Major Energy private.(Am. Compl.{141, 48, 62, 67.New

! The most relevant provisions of the contracts, and the most damning for purposes
of the Sellers’ parallel fraud claims, include:

(1) Section 11.7 of the Membership Interest PurciAageement
which codified the parties’ agreement that “[n]Jo assignment of this
Agreement or of any rightsr obligations hereunder may be made
by any Company, any Seller or Buyer, directly or indire¢tly
operation of Law or otherwise), without the prior written consent of
the other Parties”; and

(2) Section 2.7 of the Earnout Agreement, which codifies NGE’s
promise ta‘operate the Business of [Major Energy], inraliterial
respects, throughout the Target Years such[Major Energy is]
operated consistently with how tH&enior Management Team



York law does not allowthe Sellers toasserseparate fraud and contract claims on the grounds
that this conduct was botim @xpresdreach of the partiesontracs andabreach of a promise
collateral to that contract. Becaube Sellers “ fraud claim arises out of the same factsthsif
breach of contract claim . . the fraud claim is redundant aisellers] sole remedy is for breach
of contract.” Telecom Intern. Ameri¢&80 F.3d at 196 (quotirfgudu) 868 F. Supp. at 62).
Seeking to evade this outcontlee Sellers appedn argue thaanypromises madewith a
preconceived and undisclosed intention of being brakenecessarilycollateral toarelated
contract. (Pl. Opp.at 12-13 (“New York courts have repeatedly held that where a defendant
made promises with a preconceived and undisclosed intention of not performing them, those
representationsare collateral to the agreement, and can form the basis of a fraudulent
inducement claim.”) (emphasis in original).)t is truethatNew York lawmightin some
circumstanceasllow for a“false statemerdf intention . . . to support an action for fraud, even
where that statement relatiesan agreemenbetween the parti€s.Graubard 86 N.Y.2dat 122.
But againthese types dhalse statementcan supportelatedfraudand contract claimsnly
when ‘the fraud clainjis] based on an oral assertion going beyond the foueroof—and
therefore collatedl to—the contract. SeeTrend & Style 2015 WL 4190746, at *8 (discussing
Graubard. SeealsoTelecom Intern. Ameri¢280 F.3d at 196. In other wordghile the mere

relationof anextraneous promise to a contract may not doom a parallel fraudulent inducement

operated [Majo Energy]before the Closing and/or how tBenior
Management Teansuggests operatingMajor Energy] going
forward . ..."

(Dkt. No. 22-1 at 67; Dkt. No. 22-at 6-7.) According tdhe Sellers, NGE “blatantly breached”
the former provision when it sold Major Energy to Spark (Am. Compl. § 41), and in the latter
provision ‘NGE expressly agreed that it would operate Majargy . . .as a private compafiy
(Am. Compl. § 62 (emphasis in original)).



claim, the expliciincorporationof suchpromises into the plain text of the contract WilHere,
the Sellerasserthat*NGE s agreement to keep Major Energy operating@svate company
at least during the almost year deferred payment perieddent from the acquisition
documents executed by the Sellers and NGEm. Compl. § 61). Their doing so belies their
attempt to also construe NGEromise to keep Major Energy privats“something other than
what is expressly required by the contradtv.B. David & Cao.2004 WL 369147, at *5.

In short, inrelying onthe same facts and allegatidnssupport both their fraud and
breach of contra claims,the Sellers are'simply dressg up a breach of contract claim by
furtheralleging that the promisor had no intention, at the time of the costraaking, to
perform is obligations thereundenghich as a matter of New York lafis insufficient to state
an independent tort claim.SeeTelecom Intern. Ameri¢&80 F.3d at 196 (quotirgest Western
Int’l, Inc. v. CSI Int'l Corp, No. 94 Civ. 360, 1994 WL 465905, at *4 (S.D.N.Y. Aug. 23, 1994).
Accordingly, the fraudulent inducement claagainst NGE must be dismissed.

B. Tortious | nterference

TheSellers allege that Spark tiisly interfered withthe Sellersand NGE's contract

“when it negoiated and executed the purchasélajor Energy from NGEdespite beingfully

2 In supportof their broader understanding aofdllateral” the Sellersite cases

involving promise®f performancehat extended beyond the relevant contsgatin bargained-
for terms. See, e.gDeerfield Commias Corp, 68 N.Y.2dat 956 permittingfraudulent
inducement clainpremised on representations “not contained in the written contr&aM
Rochester, Inc. v. Federated Investors,,IiNo. 14 Civ. 3600, 2014 WL 6674480, at *6
(S.D.N.Y. Nov. 25, 2014) (allowing fraudulent inducement clainere“the terms of the
[contract] do not impose any obligation on [defendawith respect to the alleged false
promises)White v. Davidsonb5 N.Y.S.3d 223, 611-612 (App. Div. 1st Dep’t 20177 IiE]
misrepresentations are collateral to the agreement, and can form the basksidfi it
inducement claim . .since [the agreement] makes no reference to the particular
misrepresentations allegedly made Heguoting Laduzinski v. Alvarez & Marsal TaxahdC,
16 N.Y.S.3d 229, 233 (App. Div. 1st Dep’'t 2015)).



aware of the foregoing Agreements and N&€ontractuabbligations” not to sell Major Energy
to a private entity. (Am. Compl. I 1459park rasesthree challenges to the Selfeistious
interference claim(1) thatSpark was not a third party to the contractalé ©f Major Energy, a
requirement for tortious interference clair(®) thatSparks interference with the Selléend
NGE's contract was privileged because of Sfgmdconomic interest in NG& affairs; and (3)
thatthe Sellerstortious interference alms against Spark are duplicativetlodir breach of
contract claims. (Dkt. No. 27 (Def. Mem.”) at 16-23.) The Court addresses each of these
arguments in turn.

1. Whether Spark Was a Rarty to the Contract Between Sellers and
NGE

“Under New York law, the elements of tortious interference with contragtlarthe
existence of a valid contract between the plaintiff and a third’'pé2lythe‘ defendaris
knowledge of the contract(3) the'defendant’s intentional procurement oétthirdparty s
breach of the contract without justificatioi4) ‘ actual breach of the contrgand (5) damages
resulting therefron¥. Kirch v. Liberty Media Corp.449 F.3d 388, 401-02 (2d Cir. 2006)
(quotingLama Holding Co. v. Smith Barney In646 N.YS2d 76, 82 (1996)). It is well
established that only a stranger to a contract, such as a third party, can Herli@teous

interference with a contrattKoret, Inc. v. Christian Dior, S.A554 N.Y.S.2d 867, 869 (App.

3 In its reply brief, Sparkrguedor the first time thatthe Sellers cannot hold Spark

liable in connection with the initial contract of sale between Sellers and MGHife of a
provision in that contract barring “all claims or causes of action (whether iracbat in tort, in
law or in equity) . . . [against any] Person who is not a named party to this Agreemeudinoncl
any Affiliate, agentattorney, or representative of any Party arising under, in connection

with, or related to this Agreemeht(Dkt. No 32 (“Def. Rep.”) at 6—7; Dkt. No. 22-1 at 5145

a general rule, court®fdinarily will not consider issues raised for the first time in a reply brief.
McBride v. BIC Consumer Prod. Mfg. €683 F.3d 92, 96 (2d Cir. 2009). Accordingly, the
Court declines to addretize enforceabilit of this provision on this motion to dismiss. Spark is
not precludedrom raising this argument at a different stage of the litigation.



Div. 1st Dep’t 1990).Thus “a plaintiff bringing a tortious interference claim must show that the
defendants wereot parties to the contract Finley v. Giacobbg79 F.3d 1285, 1295 (2d Cir.
1996) collectingcases) (emphasis in original).

Spark argues that the Sellemiegations regarding Spark’s role in the negotiations
between th&ellers and NGE establish that Spark was not a party to the contract for
purposes ofhe Sellerstortious interference claimit pointsto Koret, which held thaa parent
companyis not liable for tortiousnterference withts subsidiarys contracivhere the same
corporate executive employed bgth the parent and subsidiary “played a role in negotiation of
the joint venture agreement, and execltiee] same” Koret, 554 N.Y.S.2dt &7. It is true
thatthe Sellersallegationsare similar in thaan executiveommon to NGE and Spark playad
role in the negotiation of the contract at issugeeAm. Compl. a1112,73-74.) But unlike in
Koret, here the Sellersxplicitly disclaim thatSpark and NGEhare garent-subsidiary
relationship (Am. Compl. at 11 (“Spark is an affiliate of NGE, but has no direct ownership
interest in NGE').) Spark points to no case establishing that affiliate®ofractingpartiesdo
not gualify as“third parties” for purposes a@ftortious interference claimThe mere fact that
Spark g “affiliated’” with NGE does noestablishthatSpark was a party to the contregigned
only by NGE, for purposes afhetortious interference claim

Spak also asserts that itisimune from tortious interference claims asuacessoen-
interest to the contract at issu@ef. Mem at 17-18.) [A] successor in interest . . . cannot be
liable for interfering with its own contratt.LHR, Inc. v. T-Mobile USA, Inc977 N.Y.S.2d 816,
821 (App. Div. 4thiDept 2013). Therefore, itmay betrue thati Spark isultimatelyliable tothe
Sellers for breach of contract aswccessem-interest tahe Sellerscontract with NGE, then

the Sellerstortious interference claim against Spamkstfail. Butthe Sellersdonot concede



thatSparkis a succesorin-interest to the contactngteacthe Sellers explicitlycall into
guestion the validity oNGE s assignmento Sparkof its contractual interesis Major Energy.
(See, e.g Am. Compl. 11 41, 138.)n fact, the Sellers seek a declaratpryggment voiding that
assignmentwhich, if granted, would mo@parks successem-interest argument entirely
(Am. Compl. at 150.) In simultaneously seekietief underthesemutually exclusiveheories
the Sellers are validly pleadirdternative bases for Sp&Htiability in connectio with ther role
in thetwo sales of Major Energy.SeefFed.R. Civ. P. 8(d). See also Henry v. Daytop Villagé?
F.3d 89, 91 (2d Cir. 1994)[T] he Federal Rules of Civil Procedure explicitly auib®pleading
in the alternativé). The outcome othese claimsnayultimatelyturn on whether Sparkalidly
assumd NGE's obligations under the contract withe Sellers as a successorinterest But
until that question is answerdtie Sellers tortious interference claim against Rparty Spark
remains viable.

2. Whether Spark’s I nterference with Sellers and NGE's Contract was
Privileged as aMatter of Law

When facd with claims of tortious interference with contract, New York courts seek “to
strike a balance between two valued interests: protection of enforceable contnaztidends
stability and predictability to partiedealings, and promotion of free and rgbcompetition in
the marketplacé VR Optics, LLC v. Peloton Interactive, Inblo. 16 Civ. 6392, 2017 WL
3600427 (S.D.N.Y. Aug. 18, 2017) (quotik¢hite Plains Coat & Apron Co. v. Cintas Carf.
N.Y.3d 422, 425(N.Y. 2007) To serve these two interestslew York courts have . . .
developed angconomic interest deferis® claims of tortious interference with contractd.

This defense is available whefé) defendant sought to protect an economic interest in the
breaching partg business, and (Plaintiff makesno showinghat defendant actedaliciously,

fraudulently,or illegally. SeeBenihana of Tokyo, LLC v. Angelo, Gordon & Co., L. 259 F.

10



Supp. 3d 16, 29-30 (S.D.N.Y. 2017).Tthe defense . . only applies when the alleged
interfering parties have acted to protect tiaierest in the breaching parsybusiness. . [and]

not their own.” Dell's Maraschino Cherries Co. v. Shoreline Fruit Growers, IB87 F. Supp.

2d 459, 484 (E.D.N.Y. 2012). For purposes of Rule 12(b)(6) motidinsf, the elements &
defendant’sconomic interest defengssust be discernable on the face of the complaint in order
to warrant dismissal of the underlying tortious interference cl@enihana of Toky®59 F.

Supp. 3d at 30.

It is a close question whether the Amended Complaint’s description of the relggionshi
between NGE and Spark is sufficient to estaldisieconomic interestefense The New York
Court of Appealdhasnotedthe wide array of circumstaas in whichH'the defense has been
applied, for example, where defendants were significant stockholders in thieitggaartys
business; where defendant and the breaching party had a parent-subsidianghgbatwvhere
defendant was the breaching p&stgreditor; and where the defendant had a managerial contract
with the breaching party at the time defendant induced #echrof contract with plaintiff.

White Plains Coat & Apror8 N.Y.3dat426 Atits broadesthe defense has albeen upheld
in cases involvingtightly interrelated affiliate$ where evidence afommon ownershipnda
closelyknit relationshipwvas fully developed in the recortflasefiéd AG v. Colonial Oil Indus.
No. 05 Civ. 2231, 2006 WL 346178, at *2, *8 (S.D.N.Y. Feb. 15, 2006).

Though the Amendeddinplaintdescribesan executive common to both Spark and NGE
and uses the wordaffiliate” to describe their relationshif,does not providanyspecifics
regarding the nature of the partiesonomic relationshipbeyond explicitly disclaimingny
direct ownership interest between the two). (Am. Compl. 11 11-Spack is an affiliate of

NGE, but has no direct ownership interest in NGEs&e also id{f73—74) In scenarios like

11



this, courts commonlyréfusg] to apply the economic interest defense at the pleading stage to
dismiss complaints for tortious interference with contract, explaining thatdtsedfthe

pleadings were not sufficiently developed to show entitiement to the defétiddehe Capital
Mgmt., LLC v. Friedman, Billings, Ramsey Grp., Ji¢o. 11 Civ. 5832, 2012 WL 3542196, at
*9 (S.D.N.Y. Aug. 15, 2012) (collecting cases).

In any eventthe economic interest defense is yetavailable to Spark because the
Sellers have not alleged that Sparinterferencevith the contract between the Sellers and NGE
was for anyone’s benefit other than Spark’s oBeeV.R. Optics2017 WL 3600424t *5
(“The defense of economic interest does not apply, however, where the allegetiyinge
parties ated to protect their own interest instead of their interest in the breachiggpart
business) The Sellers dmot assert that Spark acted to protect NGE’s economic interests, but
in fact alleggust the opposite. (Am. Compl. | 74 (“Spark was secretly using NG&nplete
the transaction with the Selleiw the benefit of Spark’s businé§gemphasis added) Spark
fails to identify anyallegationgdescribing itsconduct as motivated BYGE's economic interest
and insteadalls backon the Amended Complaint’'s ambiguous description of Spark anddsGE
“affiliates” (Def. Rep. at & n.7.) Absentmore concretallegatiors regarding Spark’
economic interest in NGE and the motives bel8pdrksinterference with NGE obligations
to Sellersthe economic interest defense is yettavailable to Spark.

3. Whether Sellers Tortious | nterference Claim is Duplicative of their
Contract Claim

Finally, Spark urges thalhe Sellers“tortious interference claim should be dismissed for
theadditional and independent reason that it is based on the same set of facts asqéubirpfor
contract claim against Spark(Def. Mem. a22.) “As a general rule, tortious interference

claims that are duplicative of contract claims are preclid€thoquette v. Motor Info. Sys., Inc.

12



15 Civ. 9338, 2017 WL 3309730, at *6 (S.D.N.Y. Aug. 2, 20td)l¢ctingcases).Thatgeneral
rule, however, doesot categoricallyprohibit parallel tortious interference and breach of contract
claims; instead, itequres thatplaintiffs show that their tort clairis based on “a duty that
‘spring[s] from circumstances extraneous td ant constituting elements a@he [partie¥|
contract” Id. (alterations in originaljquotingClark-Fitzpatrick, Inc. v. Long Island R.R. Co.
70 N.Y.2d 382, 389 (198))

The Sellers have met that burden heFkeirtortious interference claim can stand
entirelyon Spark’sallegedinterference witiNGE s obligations tahe Sellersinder acontractto
which Sparkwasa thirdparty. (Am. Compl. 11 144-149; Pl. Opp. at 228g&dless of
whetherSparklater assumed separate contractual dudiése Sellers when it purchased Major
Energy from NGE, its allegetrtious conducprior to executing that purchase wadreach of
its independent legal dutyot to interfere witlthe Sellers and NGEs contract. Cf. S & S Hotel
Ventures Ltd. Partnership v. 777 S.H. Cod89 N.Y.S.2d 478, 481 (App. Ditst Dept 1985)
(vacating dismissal of claim for tortisunterference with contraethere plaintiff“allegdd] a
breach of duty by defendant to refréiom interfering with plaintiffs contracts of salevith
third-parties], separate and distinct from [defentdmreaches of duty” undeontracts with
plaintiff). The mere fact that Spark may have later assumed sepadhiledependent
contractual obligations tihe Sellers does nastablish that itearlierconductwas not a breach
of its preexisting legal dutgot to interfere witlthe Sellerscontract with NGE

It should also be notetiatwheretortious interference clainere dismissed as
duplicativeof breach of contract claimepurts often look to whether it is “undisputed that the
relationship between the parties| defined by a written contratt SeeClark-Fitzpatrick, Inc,

70 N.Y.2dat 389. See also Allerand, LLC v. 233 E. 18th St. Co., L,l7@8 N.Y.S.2d 399, 402

13



(App. Div. 1st Dep’'t 2005§dismissing tortious interference claafterfirst finding that“[t]he
parties rights and obligations respecting the matter in dispute are governed byaheact).
But in this casethe Sdlers havenot concedd “the validity of[the] direct or indirect
assignmeritto Sparkof NGEs obligations tahe Sellers (Am. Compl. 1 133 If, asthe Sellers
urge, NGE’ssaleof Major Energy to Spark is deemed void, tlieis case will become readily
distinguishable from those cases involving duplicativéous interferencand breach of
contract claims, because t8ellers would havao contract claims at all against Spaikus at
this stage of the litigationthe Sellersnay pleadn the alternativdoth breach of contract and
tortious interference claims

C. Special Damages

Defendants move to dismitise Sellersclaims to punitive and consequential damages
pursuant to a limitation of liability clause in the initial contract of sale betwex®ellers and
NGE. The relevant provision of the contratateghat“no Party will be obligated to any other
Party or Peson for any consequential, incidental, indirect, special, exemplary or punitive

damage$? (Dkt. 221 at @.) TheSellers do not dispute Defendaritsterpretation of thecope

4 The relevant provisiorgection9.9 of the Membership Interest Purchase
Agreemenbetween NGE and Sellers, staitesull:

Notwithstanding any other term herein, no Party will be obligated to
any other Party or Person for any consequential, incidental, indirect,
special, exemplary or punitive damages or Losses based thereon,
including damages or Losses with resgedbss of future revenue,
income or profits, diminution of value or loss of business reputation
or opportunity, and no Party will be obligated to any other Party or
Person for any Losses or damages determined as a multiple of
income, revenue or the likerelating to the breach of any
representation, warranty, covenant or agreement herein (except and
to the extent that the Indemnified Party has been required to pay
such damages to any third Person).

14



of thelimitation of liability clause, but instead argue that: DEfendants cannot avalil
themselve®f the clause becausigeir fraudulent conduct “smacks of intentional wrongdoing”
and (2) Spark cannot avail itself of the clause because Spark is not a party to tat contr
between Sellers and NGE. (Pl. Opp. at 23)-24.

“New York courts have routinely enforced liability-limitation provisions whentracted
by sophisticated parties, recognizing such clauses as a means of allocatomgieccsk in the
event that a contract is not fully perfornmiedProcess America, m v. Cynergy Holdings, LLC
839 F.3d 125, 138 (2d Cir. 2016). “But tiNew York] Court of Appeals has also explained that
‘an exculpatory agreement. will not exonerate a party from liability under all circumstances
.. .[1]t will not apply to exemption of willful or grossly negligent acts. [or when] the
misconduct for which it would grant immunity smacks of intentional wrongddinget2Globe
Intern., Inc. v. Time Warner Telecom of N273 F. Supp. 2d 436, 450 (S.D.N.Y. 2003)
(alterations in originaljquotingKalisch-Jarcho, Inc. v. City of New Yqr&8 N.Y.2d 377, 384—
85 (1983).

Conduct that “smacks of intentional wrongdoing . .casduct that evinces a reckless
indifference to the rights of othersltl. (quotingSommer v. Federal Signal Coy@9 N.Y.2d
540, 554 (1992)).To pierce dimitation-of-liability clauseunder this standaya plaintiff must at
least establish that the defendamreaching conduct was performed “in bad faith,” which
“connotkesa dishonest purposeKalisch-Jarchg 58 N.Y.2d at 385 & n.5While a plaintiff may
pierce such a clauseven absent any evidence of maliad. at 385, courts have refused to void
such clauses wherepartys intentional breachis motivatedexclusiwely by its owneconomic

selfinterest” seeMetropolitan Life Ins. Co. v. Noble Lowndes Intern., I84. N.Y.2d 430, 439

(Dkt. No. 22-1 at 61.)
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(1994),0or when the breacfollows an unforeseen change in circumstances'teatefs]
performance economically unfeasible’ftine breaching partyNet2Globe Intern.273 F. Supp.
2d at 452 (T he breaching party] did not anticipate tobdnged circumstandeat the time the
parties contracts were negotiated and executed. Accordingly, the conclusion by the New
York Court of Appeals that such behavior does not constitute intentional misrepresentati
willfulness, or gross negligence extends to the present dispute.”

The Sellers have alleged facts sufficismshowthat DefendantdNGE and Sparknay
have beemctingintentionallyandin bad faith The Sellers allege th@fiGE “deceiv[ed] the
Sellers throughout the period of contract negotiationsttzatd[unbeknownst tahe Sellers,
NGE. . . had no intentiowhatsoeverdf fulfilling its contractual obligatian (Am. Compl.{

3, 68) The Selleralso allege thaBpark intentionally sowed an atmosphereabfdos and
confusion” at Major Energy, and that Spark has both failed to “act in good &aithhas even
acted*maliciously” (Am. Compl. 1Y 78, 141, 147.)

These allegations distinguighis casdrom those involving intentional breaeh
motivated only by uanticipatel “changed circumstances at the time the parti@stracts were
negotiated and executgavhich “do[] not constitute intentional misrepresentation, willfulness,
or gross negligence.Net2Globe Intern.273 F. Supp. 2d at 452. Instetdt SellersAmended
Complaintalleges facts thddefendants anticipated their breach at the time they negotiated this
limitation of liability clause, whichbetokendNGE'’s and Sparks] reckless indifierence to the
rights of”the Sellers. To be sure, there ishaggh[] mark at which New York courts place the bar
... [for] wrongful conduct sufficient as a matter of laavnullify a limitations of liability clause

in contracf” Net2Globe Intern.273 F. Supp. 2d at 454. But if proven, these allegations of
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deception couldbe sufficient to establish that NGE entered into and eventually breached its
contract with Sellers ibad faith

Finally, whether Spark caawvall itself of the limitation on liability clause the contract
will ultimately turnon whether Spark can establish that it is in fact a party to that contract. To
the extent that the assignment of N&Eontractual obligations arigenefitsto Spark is voided
or deemed invalidSparkcannot avail itself of the limitation of liability clauséccordingly,
dismissal othe Sellersclaims to punitive and consequential damages against Spark would be
inappropriateat this stage of the litigatiomegardless of whether Spaskillegedconductsmacks
of intentional wrongdoingufficientto pierce the clause.

V. Conclusion

For the foregoing reasorBefendantsmotion to dismisss GRANTED as tdhe claim
for fraudulent inducement against NGE and DENEothe clains for tortious interference
andfor punitive or consequentidamages

Defendants shall file answers to the remaining claims within 21 days of thef dlaie
order.

The Clerk of Court is directed to close the motion at Docket Number 26.

SO ORDERED.

Dated: September 24, 2018

New York, New York W%M

V " J.PAUL OETKEN o
United States District Judge
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