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Pro se Plaintiff Julio Ramirez, a pretriatai@ee at the Metropodéin Correctional Center
(“MCC"), brings this action against ten fedeemployees. Liberally construed, Plaintiff's
Amended Complaint (the “Complaint”) allegesitibefendants violated his constitutional rights
underBivens v. Six Unknown Named Agents of Federal Bureau of NaretiR4).S. 388
(1971) and the Federal Torts Claims Act (“FTCAf)relation to medical treatment Plaintiff
received at the MCC. Defendants collectively move to dismiss the Complaint under Federal
Rule of Civil Procedure 12(b)(6except as to the post-surgactions of Defendants Robert
Beaudoin and Mandeep Singh, and Defendant Ysdwsejuin’s actions after Plaintiff informed
Joaquin of Plaintiff's medical needs in persoRlaintiff opposes the motion. For the following
reasons, Defendants’ motion is grahie part and denied in part.

L. BACKGROUND
The facts are taken from the Complastgtements made at the June 19, 2018,

conference and Plaintiff’'s opposition memorandu®eeCoke v. Med., Dep’t of Corr. & Cmty.

! Defendants’ Reply Memorandum of Law statest “Beaudouin and Singh no longer move to
dismiss Plaintiff's post-surgery claims for deliagr indifference to medical needs, and Joaquin
no longer moves to dismiss Plaintiff's deliberatdifference to medical needs claims subsequent
to Plaintiff's alleged in-person complaints to him.”
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SupervisionNo. 17 Civ. 0866, 2018 WL 2041388, at *1 n. 2 (S.D.N.Y. Apr. 30, 2018) (“[W]hen
apro seplaintiff’'s opposition memoranda raises ndiegations that are tnsistent with the
allegations’ in the Complainthese allegations may be read as ‘supplements to th[e]
pleadings.™) (some alteration in original). Aesquired on a motion to dismiss, these facts are
accepted as true and construed in thletimost favorable to PlaintiffRaymond Loubier
Irrevocable Tr. v. Loubier858 F.3d 719, 725 (2d Cir. 2017).

A. Pre-Surgery

Since May 2, 2017, Plaintiff Julio Ramirez Hzeen a pre-trial detainee at the MCC.
After arriving at the MCC, Platiff began feeling severe shaspins around his groin. A couple
of days later, Plaintiff told his housing unifioer that his extreme pain necessitated medical
attention. Even though Plaintiff’'s housing uwiiticer told the medical department that
Plaintiff's pain was a 15 out df0, Plaintiff was neverthelesg@lcted to submit a message to
sick call in order to receive treatment.

For about a month, Plaintifeceived no medical treatment even though he filed several
messages with sick call and sought help fidaflendant Joaquin, a physician’s assistant who
dispensed medication to detainees. For exaroplduly 3, 2017, Plaintiff sent a message to sick
call, saying that he had requesgimedical attention several &1 On July 30, 2017, Plaintiff
sent a message to sick call asking for medical @ttefor pain in his groin that had persisted for
a month. The MCC staff responded on Augug(1l,7, saying that Plaintiff would be placed on
the sick call list. In addition, an officer indhtiff’'s housing unit triedo help Plaintiff obtain
medical treatment, but to no avail. During thiise, Plaintiff could notvalk upright or use the

restroom without extreme discomfort.



The day after Defendant Singh, a registeradeyplaced Plaintiff on the sick call list,
Singh saw Plaintiff at sick callAfter Plaintiff complained ogroin discomfort, Singh examined
Plaintiff and concluded that ead hemorrhoids. After browsj the internet, Singh prescribed
two pain medications.

After Plaintiff spoke with Defendant Wagd Tatum in May 2017 and told Tatum he was
in severe pain, Tatum told Plaintiff to write to sick call. On July 22, 2017, Plaintiff sent a
message addressed to Tatum, asking for meassiétance. Although Plaintiff continued to
inform medical staff that he was in pain dnsd criminal lawyer contacted MCC personnel in
July 2017, Plaintiff did not keive medical treatment.

B. Post-Surgery

In August 2017, Plaintiff fell in his cellAn officer called thelCC medical staff and
Plaintiff was sent to an outside hospital fortamdentified emergencsurgery. After surgery,
Plaintiff was pushed in a wheelchair to a faleer sedan for transport back to the MCC.
Plaintiff told Defendant Coectional Officers Deonn Richardsand Andres Naranjo that he
was unable to get into the car; Plaintiff exgsed concern about being placed in a car 24 hours
after groin surgery, and said that his mobilitysse@mpromised. The officers replied that there
was nothing they could do, andddiot respond to Plaintiff's reqgsiethat they request another
vehicle, such as an ambulance.

After Naranjo told Plaintiff to get into the car, the officers eventually made Plaintiff bend
to get into the vehicle. Plaintiff advised Ractdson and Naranjo that he had severe swelling in
his lower abdomen and bending his body caused eatpaim. Plaintiff cried as he told the
officers that the pain was insieribable and felt as if h®irgery wound would reopen. The

officers seemed to be upset that PlaintifSviratears. Naranjentered the opposite back



passenger door and both officers told Plaintiffeiach his hands into the car. Doing so caused
Plaintiff overwhelming pain. Richardson grabif@aintiff’'s hands and pulled him into the
vehicle as Plaintiff screamed from pain. tAs officers drove to MCC, Plaintiff laid on his
stomach in the backseat in pain. When Pliasked the officers why they pulled Plaintiff into
the car, Naranjo said that he “[chdt] have time for this bullshit.”

At the MCC, Richardson and Naranjo pulled Riidi out of the car as Plaintiff yelled.
Defendant Correctional Officer Ralind Silvia then took Plairifivia wheelchair to the medical
department to see Joaquin. Plaintiff told Joadfuén Plaintiff had been forced into the vehicle
transporting him from the hospital to the MCC,igthmay have reinjured &htiff. Joaquin did
not look at Plaintiff’'s suturesaying that the surgery had bemmpleted perfectly and that
Plaintiff did not need any antibiat or pain medication. Joaquinddilvia to take Plaintiff to
his housing unit. Plaintiff told Joaquin and Siltiet he was in a lot gfain. Joaquin took away
the medication Plaintiff had from the hospigdyve Plaintiff two Tyleol and again directed
Silvia to return Plainff to his housing unit.

Silvia took Plaintiff to his housg unit. Plaintiff's cell is on the second floor. Sylvia
stopped the wheelchair in front @fstaircase and told Plaintti go up the stairs. Plaintiff
responded that his extreme post-surgical pagvented him from standing and walking up the
stairs. Silvia told Plaintiff that she would gutn in “the box,” whichis a special housing unit
where Plaintiff would be held in solitagpnfinement. After some onlooking detainees
protested, Sylvia responded thathé other detainees did not h#&lfaintiff, Plaintiff would be
put in the box. When detainees attempted to Blakntiff up in the wheelchair, Silvia told them
to pick Plaintiff up without it. Holding Plaintiff’'s arms and leg$wo detainees caed Plaintiff

up the stairs, causing Plaintiff's surgeite to bleed and partly reopen.



Four days later, Plaintiff was given two Tgtd for his discomfort.Plaintiff protested,
saying that Tylenol would be inicient for his pain. Later thahorning, Plaintiff went to a
drug treatment program. As Plaintiff walked dowa #tairs, he felt a sharp pain in his groin and
fell down several stairs. An officer ran to help Plaintiff, telling Plaintiff not to move while he
called for a lieutenant and the medical department. Several minutes later Plaintiff was put in a
wheelchair by Defendant Correctional Officer MaggLRice. Plaintiff told Rice that there was
water on the stairs and that Pl#irhad felt a sharp pain befofalling. Rice told Plaintiff to
“stop fucking lying” about water on the stairsdastated that he would watch the video of the
incident and if Plaintiff wa$ying, Rice would come to takelaintiff to the box. Rice took
Plaintiff to the medical departmeand did not come back.

At the medical department, Plaintiff explad to Joaquin that there was water on the
stairs and that Plaintiff had fedtsharp pain before falling. Ipan checked Plaintiff's legs and
directed Plaintiff to see the doctor. The do@sked Plaintiff questionsld Plaintiff that he
would send some pain medication, and refeRkaghtiff to Plaintiff's appointed doctor,

Defendant Beaudouin.

Plaintiff sent two messages to sickleaon August 21 and August 22, 2017 -- requesting
to see a doctor after his operation.

About three weeks after Piff fell down the stairs, Rlintiff still had not seen
Beaudouin for a medical appointment. Plaintiff saw Beaudouin in passing several times; each
time Plaintiff asked to be seen immediatelytiar pain and to have his dressing examined.
Beaudouin responded that he knew of Plairgtiffilments, that there were other patients

Beaudouin needed to attend to, that Plaintifé wa his list and that Beaudouin would see



Plaintiff when he could. When Plaintiff attempted to resp&shudouin held up his hands, said
that he was busy and walked off.

After an officer asked medical staff to d&laintiff, Plaintiff sav Singh. Once Plaintiff
showed Singh his dressing, Singh told Plaingftlean the dirty, puss-oozing wound himself
due to the odor emanating from the wound.

Plaintiff filed this lawsuit on Octobelrl, 2017. On October 25, 2017, Plaintiff sent a
message addressed to Dr. Beangdsaying that his surgeon told him to get a follow-up on his
swollen, painful right groin. On October 30, ZOQMCC staff responded that Plaintiff had been
given a follow-up with his surgeon.

On November 15, 2017, Plaintiff sent a mesdaggck call, saying that he was in
discomfort after his surgery atigat he had not seen a dodir a follow-up. On November 20,
2017, the chief of the medical department saidl&ntiff that Plaintiff had an issue with the
medical staff. On November 22, 2017, Pldirgaw the doctor who performed Plaintiff's
surgery, and that doctor immediately stateat tie knew of Plaiiff’'s lawsuit.

C. Administrative Remedy Forms

Defendants Erskine Walkes and Flor Olivatasth Bureau of Prison Counselors, told
Plaintiff that filling out certain Bureau of Bon (“BOP”) forms (i.e. BP forms) would help

Plaintiff obtain medical treatmeftPlaintiff tried numerous tingeto acquire a BP-8 form from

2 The BOP Administrative Rerdg Program, 28 C.F.R. § 542.&0seq, lays out the
administrative exhaustion requirements for BOP inmatérst, an inmate is first to present an
issue informally to a staff member througBR-8 form to try and resolve the issugee28
C.F.R. 8 542.13(a). Second, if theus is not resolved informally, then the inmate is to file a
formal written Request for Administrative Redyeusing a BP-9 form within 20 days of the
occurrence which gave rise to the complai®ee28 C.F.R. § 542.13(b). Third, if the BP-9 is
denied, the inmate may appeal to the requisi® Regional Director using a BP-10 fori®ee
28 C.F.R. § 542.15(a). Fourth, if the BOP Regil Director renders a negative decision, the
inmate appeals to the General Coun&se id.
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Walkes. The first time Plaintiff requested a foialkes told Plaintiff that he would not receive
a form until he explained why it was needed. The next time, Walkes said he was too busy to
provide the form. For the next ofetwo weeks, Plaintiff asked Was for a form three to four
times a week. Once Walkes gave Plaintiff a Bir&h, Plaintiff filled it out and gave it back to
Walkes the next day. Walkes stated that beld/“take care of this” and laughed. About three
weeks later, Plaintiff asked Wak what happened to the BP\8alkes laughed and said that he
would take care of PlaintiffPlaintiff informed Walkes that head not received an answer on his
BP-8, and Walkes stated that he would check.oWhen Plaintiff later asked after his BP-8,
Walkes stated that he gave it to a counselor, who gave it to the medical department. A week
later, Plaintiff asked Walkes abduis BP-8. Walkes said not teorry about the BP-8 and told
Plaintiff to fill out a BP-9. At some point, Uriilanager Vitale told Plaintiff that he did not
receive Plaintiff's BP-8.

When Plaintiff tried to hand his BP-9 tdigares, Olivares trietb avoid taking it and
walked away. Olivares theroticed Deputy Warden Skipper-3cwatching and took the BP-9
from Plaintiff saying, “I'm going to make sure ittgaen just like the BF8 or BP-9 did okay?”
Afterwards, Plaintiff asked Olares about his BP forms but Olivares would say she was busy,
yell at Plaintiff, walk away, or tell Platiff to stop asking about the forms.

On October 1, 2017, Plaintiff filed a requést administrative remedy with the U.S.
Department of Justice Federal Bureau of Prissaging that he had nevieeard back on his BP-
8.

Plaintiff alleges that since he filed hisnaidistrative grievances, the MCC medical staff

has taken adverse action against hymot providing medical treatment.



I1. LEGAL PRINCIPLES

A. M otion to Dismiss

On a motion to dismiss, a court accepts as &l well-pleaded factual allegations and
draws all reasonable inferencedanor of the non-moving partyontero v. City of Yonkers,

New York 890 F.3d 386, 391 (2d Cir. 2018), but gives &fii@ct to legal conclusions couched as
factual allegations,Stadnick v. Vivint Solar, Inc861 F.3d 31, 35 (2d Cir. 2017). To withstand

a motion to dismiss, a pleading “must contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). hfeadbare retals of the

elements of a cause of action, supportedibye conclusory statements, do not suffidel.”

Courts must “liberally construe pleadings and briefs submitted by pro se litigants, reading
such submissions to raise the strongest arguments they sudgekebd v. Jewish Guild for the
Blind, 864 F.3d 154, 156 (2d Cir. 2017) (intergabtation marks omitted). “The policy of
liberally construing pro se submissions is dribgrthe understanding that implicit in the right to
self-representation is an obligation . . . of tbart to make reasonable allowances to protect pro
se litigants from inadvertent forfeiture of important rights because of their lack of legal training.”
Id. at 156-57 (internal quotation marks omitted). “s¥%rd a pro se litigant ‘special solicitude’
by interpreting a complaint filegro se to raise the strongetims that it suggests.Hardaway
v. Hartford Pub. Works Dep'879 F.3d 486, 489 (2d Cir. 201@)ternal quotation marks
omitted).

B. Bivens

In Bivens the Supreme Court recognized “an imag private action for damages against

federal officers alleged to have viddta citizen’s constitutional rightsCorr. Servs. Corp. v.



Maleskq 534 U.S. 61, 66 (2001). Fordividual liability to attachBivensdefendants must be
personally involved such that “through theirroactions, they satisfy each element of the
underlying constitutional tort.’Ashcroft v. Turkmerv89 F.3d 218, 250 (2d Cir. 201%y'd on
other groundsZziglar v. Abbasi 137 S. Ct. 1843, 1869 (2017).

A two-step process determines wheth&igensremedy is available for an alleged
constitutional injury. First, a court must determine if there is a recogBizedsaction
encompassing that clain©@choa v. BrattonNo. 16 Civ. 2852, 2017 WL 5900552, at *6
(S.D.N.Y. Nov. 28, 2017) (quotingiglar, 137 S. Ct. at 1857) (“Beuaae ‘the [Supreme] Court
has made clear that expanding Bieensremedy is now a “disfavored” judicial activity,” when
confronted with claim unddBivens a district court must first determine whethdigensaction
encompassing that claim has already been rezednor whether the claim presents a potentially
new context.”). “The Supme Court has recognizedBa/ensaction in only three contexts: (1)
an unreasonable search and seizure intaolaf the Fourth Amendment, (2) employment
discrimination in violation of the Due Process Gawf the Fifth Amendment, and (3) failure to
treat an inmate’s medical conditionviolation of the Eighth Amendment.KModest Needs
Found. v. BiancpNo. 16 Civ. 3144, 2017 WL 3130416, at *QPSN.Y. July 21, 2017) (internal
citations omitted). “The proper testfdetermining whether a case presents a
newBivenscontext is as follows. If the caseddferent in a meaningful way from
previousBivenscases decided by this Couhen the context is new.Ziglar, 137 S. Ct. at 1859.
The Supreme Court has provided some examples&ag$ in which a case “might differ in a
meaningful way” including:

the rank of the officers involved; the condtibmal right at issue; the generality or

specificity of the official action; the #ant of judicial guidance as to how an

officer should respond to the problem acomfted; the statutory or other legal
mandate under which the officer was opemgitithe risk of dsruptive intrusion by



the Judiciary into the functioning of othieranches; or the psence of potential
special factors that previosvenscases did not consider.

Id. at 1859-60. Although “the new-context inquisyeasily satisfied,” the Supreme Court has
recognized that “[sJome differences, of coursi, lve so trivial that they will not suffice to
create a neBivenscontext.” Id. at 1865.

Second, if the claim arises in a new contexcourt must conset whether there are
special factors counselifggsitation in creating Bivensremedy. Id. at 1857. The question of
what special factors counsel hesitation “mustcemtrate on whether the Judiciary is well suited,
absent congressional action ostiiction, to consider and v the costs and benefits of
allowing a damages action or proceett” at 1857-58. “Thus, to be a ‘special factor
counselling hesitation,” a factor siucause a court to hesitatddre answering that question in
the affirmative.” Id. at 1858. “[I]f there i alternative remedial striure present in a certain
case, that alone may limit the powadrthe Judiciary to infer a neBivenscause of action.’ld.
at 1858.

III. DISCUSSION

A. Retaliation and Excessive Force

The Complaint is construed to include a liateon claim because Plaintiff alleges that
Olivares was hostile toward him and medicatfstal not provide him medical treatment after he
submitted his administrative remedy forms. Thamplaint is also construed to include an
excessive force claim against Defendants Ratéam and Naranjo for forcing Plaintiff into the
vehicle to transport him from the hospital to ICThese claims are dismissed. First, both
claims present a neRBivenscontext. The Supremeodrt has recognized only thrBévens
contexts, none of which includetaéiation or excessive force&Second, there are special factors

that counsel against expanding a rig&wensremedy, including the availability of alternative
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relief (the FTCA, discussed bep, and Congress’s legaion in the area gfrisoners’ rights.
See Ziglay137 S. Ct. at 1865 (noting that p&flson “Congress passed the Prison Litigation
Reform Act of 1995, which made comprehensivengas to the way prisoner abuse claims must
be brought in federal court [wibut providing for a standalomamages remedy against federal
jailers],” therefore “Congress had specific occasion to conth@ematter of prisoner abuse and
to consider the proper way to remedy those wrongs”) (internal citation omitted). As a result,
there is ndBivensremedy for retaliation or excessive force clairBgeTurkmen v. AshcrgfiNo.
02 Civ. 2307, 2018 WL 4026734, at *13 (E.D.NAug. 13, 2018) (collecting cases)ee v.
Peikar, No. 17 Civ. 00159, 2018 WL 1569030, at *6 (E.D. Cal. Mar. 30, 2018) (declining to
extend aBivensremedy for retaliation)Abdoulaye v. CimagliaNo. 15 Civ. 4921, 2018 WL
1890488, at *6 (S.D.N.Y. Mar. 30028) (declining to extend Bivensremedy for a pretrial
detainee’s excessive forcim under the Fifth Amendment).

Therefore, Plaintiff's retaliation and eassive force claims are dismissed.

B. Deliberate Indifferenceto Serious M edical Needs

Defendants move to dismiss Plaintiff's deliéier indifference to a serious medical need

claim based on the Complaint’s failure to plead various elerents.

3 Defendants do not question whether a Fifth Amendmaminsremedy for deliberate
indifference to a serious meal need exists aftéfiglar; for the purposes of this motion, its
existence is assume&ee Morgan v. Shiverslo. 14 Civ., 2018 WL 618451, at *7 n.4

(S.D.N.Y. Jan. 29, 2018) (“The Court notes that, @mdight of the proscription against creating
newBivensremedies, it would be countetuitive if a convicted psoner could remedy a federal
officer’s failure to provide medical care amoungfito punishment, but a pre-trial detainee—who,
‘unlike convicted prisoers[,] cannot be punished at all,” could nKingsley v. Hendricksgn

135 S.Ct. 2466, 2475 (2015).”) (akion in original).
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1. Standard

The Fifth Amendment protects federal pretdatainees from deliberate indifference to
their serious medical needSee Hill v. Curciong657 F.3d 116, 122 (2d Cir. 2011) (quoting
Estelle v. Gamble429 U.S. 97, 104 (1976)parnell v. Pineirq 849 F.3d 17, 21 n.3, 29 (2d Cir.
2017)* To assert a viable constitutional claim iisadequate medical cam plaintiff must plead
facts showing that (1) éhdeprivation of medical care is oljeely “sufficiently serious” in light
of a medical condition “that may produdeath, degeneration, extreme pain,Hill, 657 F.3d at
122, and (2) “the defendant-official . . . intemtally . .. or recklessly failed to act with
reasonable care . . . even though the defendaaiabknew, or shoulchave known,” that the
alleged medical condition “posed an essige risk to health or safetyDarnell, 849 F.3d at 35;
see also Hill 657 F.3d at 122-23.

A plaintiff must plead “that th alleged deprivain of medical treatment is, in objective
terms, ‘sufficiently serious’ -- that is, . . .ahhis medical need was a condition of urgency, one
that may produce death, degst®n, or extreme pain.Johnson v. Wright412 F.3d 398, 403
(2d Cir. 2005) (internal quotation marks omittetBecause ‘[tjhe objective component. . . is
... [necessarily] contextual’ and fact-specifie gerious medical need inquiry must be tailored
to the specific circumstances of each casaniith v. Carpentei316 F.3d 178, 185 (2d Cir.
2003) (alterations in original)r(iernal citation omitted) (quotingudson v. McMillian 503 U.S.

1, 8 (1992)). “Put simply, ‘it's the particulaisk of harm faced by a prisoner due to the
challenged deprivation of care, rather thamgbverity of the praer’s underlying medical

condition, considered in the stbact, that is devant for Eighth Amendment purposesWhitley

4 Case law from actions brought under 42 0. 1983 may appropridyebe applied t@Bivens
actions. See, e.gGonzalez v. Hasty302 F.3d 212, 221 (2d Cir. 2015).
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v. BowdenNo. 17 Civ. 3564, 2018 WL 2170313, at *7 (S.D.N.Y. May 10, 2018) (qu&tnih
316 F.3d at 186).

Deliberate indifference may be “manifestgdprison doctors in #ir response to the
prisoner’s needs.Estelle 429 U.S. at 104-06. Non-medigarsonal may be deliberately
indifferent by “intentionally denying or ¢keying access to medical care or intentionally
interfering with the treatment once prescribettl”; Johnson412 F.3d at 404 (citinGill v.
Mooney 824 F.2d 192, 196 (2d Cir. 1987)) (“[A] detitate indifference claim can lie where
prison officials deliberately ignore the medical recommendatof a prisoner’s treating
physicians.”). Still, “a plaintiff must proviéhat [nonmedical] prisopersonnel intentionally
delayed access to medical care when the inmate was in extreme pain and has made his medical
problems known to the attendant prison personntairthe inmate suffered a complete denial
of medical treatment.’Roundtree v. City of New YoiKo. 15 Civ. 8198, 2018 WL 1586473, at
*6 (S.D.N.Y. Mar. 28, 2018) (alteration original) (internal quotation marks omitted).

a. Defendants Walkes and Olivares

The Complaint fails to state a claim agaiB®P Counselors Walkes and Olivares for
deliberate indifference to a ser®omedical need. The Complaint alleges that they purposefully
prohibited Plaintiff from filinghis administrative remedy form&his allegation would show
intentional denial or delaying of access to medical treatreeatEstelle429 U.S. at 104-06, if
Walkes and Olivares were awarePlaintiff's medical conditiorat the time. But conclusory
allegations, without any factualgport, that Walkes and Olives knew or should have known of
Plaintiff’'s severe medical condition are insufficient to survive a motion to disrajbal, 556

U.S. at 678. The claims against Wedkand Olivares are dismissed.
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b. Defendant Rice

The Complaint fails to state a plausible claim for deliberate indifference to a serious
medical need against Correctional Officer Ridéie Complaint allegebat Rice took Plaintiff
to the medical department just several minafésr Rice arrived witla wheelchair. Even
though the Complaint alleges thatRithreatened to put Plaintiff the box if Plaintiff lied about
water on the stairs, it also statthat Rice never came backptd Plaintiff in the box. The
Complaint does not allege that Rice caused anyigdiyisjury to Plaintiff or deprived Plaintiff
of medical care See Santiago v. Press]éyo. 10 Civ. 4797, 2011 WL 6748386, at *3 (S.D.N.Y.
Dec. 23, 2011) (no deprivation of medical care \eltee plaintiff was transported to the prison
infirmary). The claims against Rice are dismissed.

c. Defendants Richardson, Naranjo and Silvia

Plaintiff claims for inadequate mediaadre against Correctional Officers Richardson,
Naranjo and Silvia survive Defendants’ motion to dismiss.

First, at the motion to dismiss stage, Piihtas alleged a plausle objectively serious
deprivation of medical care (noalling for an ambulance or alling the use of a wheelchair to
go upstairs) which may (and allegedly diduse Plaintiff extreme pain and injurgpecifically,
as to Richardson and Naranjo, Plaintiff alletiest he was in extreme pain and had limited
mobility when he was discharged from the hta®4 hours after his groin surgery, and that his
condition was exacerbated by Richardson and Nauamysically pulling him into a sedan rather
than calling for an ambulance. As to Silvia, Pi#imlleges that despite Plaintiff's protests of
pain, Silvia forced other detagas to move him up the staw#thout a wheelchair, which caused
his surgical wound to reopen. These allegataressufficient to satisfthe objective prong at

the motion to dismiss stage, where the actiorRiciiardson, Naranjo and Silvia risked extreme
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pain to Plaintiff and compli¢eons to the surgical woundsee, e.gBruno v. City of
Schenectadyr27 F. App’x 717, 721 (2d Cir. 2018) (somary order) (finding that plaintiff
“sufficiently alleged . . . a ‘serious medicandition™ where she claimed that police officers
aggravated her pre-existing traumdrain injury by forcibly aresting her, which “placed her
once again in a ‘condition of urgency”$ereika v. Patel11l F. Supp. 2d 397, 406 (S.D.N.Y.
2006) (denying defendants’ summary judgment &ivansinadequate medical care claim
because plaintiff allegations of severe pain andiced mobility due to delay in treatment “raise
issues of fact as to whether his . . . injuoyistitutes a sufficiently se@us medical condition to
satisfy the objective prong of thelidberative indifference standard”).

Second, Plaintiff plausibly alies that Richardson, NaranjodeSilvia were deliberately
indifferent because they knew, or should hlavewn, that forcing Plaintiff into a sedan and
requiring detainees to carry Plaintiff up the itavithout his wheelchair in his post-operative
condition were excessive risks to Plaintiff’'s heath, and they failadttwith reasondé care. In
particular, Plaintiff asserts thhe told both Richardson and Najathat he had undergone groin
surgery 24 hours earlier, repeatedtied out in pain when they tried to move Plaintiff into the
car, asked for an ambulance, and communicated ittfedt like [his surgery] wound would burst
open.” Plaintiff also contends that he told iltae could not walk up the stairs because of his
surgery and that he was in extreme pain; yet&flwced two prisoners to carry Plaintiff up a
flight of stairs without a wheehair, causing Plaintiff's surggincision to partly reopen.
Drawing all reasonable inferendesfavor of Plaintiff, theselBegations are sufficient to show
that Richardson, Naranjo and $awvere deliberately indiffera to Plaintiff's serious post-
operative conditionSee Whitley2018 WL 2170313, at *10 (sufficieallegation of a defendant

prison guard’s deliberate indifferee where the plaintiff allegedahthe guard knew the plaintiff
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had already overdosed on pills, swallowed 30 npile in front of the guard, and the guard
walked away)see also Thomas v. Ashcrefv0 F.3d 491, 497 (2d Cir. 2006) (sufficient
allegations of personal involvement to maintaBivensaction where the plaintiff “allege[d]
that [the defendants] . . . knew of [the plditg] urgent medical needs but ignored them, and
nevertheless ordered orqagesced in his transfer to a[noth&cility where he received no
medication”).

For these reasons, the Complaint alleges asjllluclaim of deliberate indifference to a
serious medical need against Richardson, Narand Silvia, and this claim survives
Defendants’ motion to dismiss.

d. Defendant Tatum

The Complaint does not plausibly allege @l for deliberate indierence to a serious
medical need against Warden Tatum. The Complaint does not allege that, as non-medical
personnel, Tatum intentionally denied or dethgecess to medical treatment, or that Tatum
intentionally interfered with prescribed treatmeBstelle 429 U.S. at 104—05. The Complaint
alleges that after he spoke with Tatum, Tatulth Rlaintiff to write to sick call. As a non-
medical professional, Tatum is entitled to delie medical complaints to medical steblee
Hernandez v. Kean@41 F.3d 137, 148 (2d Cir.2003) (deleggtresponsibility to investigate an
inmate’s medical complaint to other prisoaftivas not deliberately indifferent when the
defendant in question was a nonehoal official). The Complainalso alleges that on July 22,
2017, Plaintiff sent a message addressed to Tatskmg for medical assistance. Construing the
facts in the light most favorable to PlafftiTatum received Plairif's July 22, 2017, message
and ignored it. However, an allegation thatuhareceived but ignored &htiff's letter is not

sufficient to establish personal liabilitfsee e,g.Jones v. AnnuccNo. 16 Civ. 3516, 2018 WL
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910594, at *11 (S.D.N.Y. Feb. 14, 2018) (insufficiemtllege that the Acting Commissioner of
the New York State Department of Correctiamsl Community Supervisn received but failed
to respond to the plaintiff's letterabry v. FischerNo. 11 Civ. 2887, 2011 WL 6034368, at *3
(S.D.N.Y. Dec. 5, 2011) (insufficient to afje that the New York Commissioner of the
Department of Correctional Fatiés referred letters of complaitat other officals or did not
respond at all). As eesult, the claim agaih3atum is dismissed.
e. Defendant Singh For Pre-Surgery Actions

The Complaint does not sufficiently statelaim against nurse Singh for pre-surgery
actions. The Complaint allegesttSingh should have diagnosed Riiffi with a hernia when he
first examined Plaintiff. A misdiagnosis by adial professional, without more, is not a basis
for a claim for deliberate indifferenc&ee e.gFigueroa v. Cty. of RocklandNo. 16 Civ. 6519,
2018 WL 3315735, at *6 (S.D.N.Y. July 5, 2018Wgdical malpractice, misdiagnosis and the
decision not to treat based onemoneous view that the conditi is benign or trivial does not
rise to the level of deliberate indiffei®n”) (internal quotation marks omittediowu v.
Middleton No. 12 Civ. 01238, 2013 WL 4780042, at *9IN.Y. Aug. 5, 2013) (“Plaintiff's
disagreement with [the doct diagnostic technique and medl judgment cannot provide the
basis for a deliberate indifference claim . . . Plaintiff's pre-surgeryclaim against Singh is
dismissed.

f. Defendants Beaudoin and Joaquin

Defendants’ motion to dismiss is limitedDw. Beaudoin’s pre-surgery actions and
physician assistant Joaquin’s actiafter Plaintiff informed Joaguiof Plaintiff's medical needs
in person. As the Complaint has not alleged aweh sxctions, the motion to dismiss in part as to

these two Defendants is granted.
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C. Injunctive Relief

Injunctive relief is not available inBivensaction. Kurzberg v. Ashcroft19 F.3d 176,
179 n.2 (2d Cir. 2010). To the extehat Plaintiff seeks injunctive lief -- in particular an order
appointing an independent agency to handle adinative remedies ardering the Bureau of
Prisons to follow proper health carersdards -- these requests are dismissed.

D. FTCA

The Complaint is construed to includeFBRCA claim, but that claim is dismissed
without prejudice. First, Plaintiff does not ghe United States -- which is the only proper
defendant in an FTCA actiorbeeSpinale v. U.S. Dep’t of Agrids21 F. Supp. 2d 112, 117
(S.D.N.Y. 2009)aff'd 356 Fed. App’x. 465 (2d Cir. 2009)ugmmary order) (dismissing claim
against federal agency because the only proapiendant in an FTCA action is the United
States). Second, the Complaint does not costé#ficient allegations showing that Plaintiff
exhausted his administrative remedies. UndeRRCA, a plaintiff must exhaust administrative
remedies prior to bringing a tort claim agaitist United States. The FTCA states in relevant
part:

(a) An action shall not biestituted upon a claim agest the United States for

money damages for injury or loss obperty or personal injury or death caused

by the negligent or wrongful act or omission of any employee of the Government

while acting within the scope of hiffiee or employment, unless the claimant

shall have firspresented the claim to the appropriate Federal agency and his

claim shall have been finally died by the agency in writing . .
28 U.S.C. § 2675(a) (emphasis added). Althoughbmplaint includes a request filed with the
U.S. Department of Justice Federal Bureau fdps, there is no indicati that there was a final
determination by the agency. For thesasons, the FTCA claim is dismissed.

If Plaintiff believes that he can sufficiiywreplead his FTCA claim or deliberate

indifference to a serious medical need clagainst Defendants Walkes, Olivares, Rice or
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Tatum, he may file a letter application (by sendirtg the Pro Se Intake Office), not to exceed
three single-spaced pages, describing how he would amend the Complaint to cure the
deficiencies described in this Opinion -- inchugli(1) for an FTCA claim, how Plaintiff has
exhausted all necessary administrative remedies forbringing such a tort claim against the
United States; (2) for a deliberate indifferenca ®erious medical need claim against Walkes
and Olivares, how (specificallyyalkes and Olivares knew or should have known of Plaintiff's
severe medical condition; (3) for a deliberate indifference to a serious medical need claim against
Rice, how Rice caused any physical injury to Ritiior deprived Plainfif of medical care, and
knew or should have known of Plaintiff's segenedical condition; and (4) for a deliberate
indifference to a serious medical need clairaiagt Tatum, how Tatum was personally involved
in Plaintiff's medical treatment. Any such digption for leave to replead shall be filed as
provided below.
IV. CONCLUSION

For the following reasons, Defendants’ partial motion to dismiss is GRANTED, except it
is DENIED as to Defendants Richardson, Mgwaand Silvia for post-surgery actions. For
clarity, the only remaining claims aB?vensclaims for deliberate indifference to a serious
medical need against (1) Defendants Richardsorarijaand Silvia for post-surgery actions, (2)
Defendants Beaudouin and Singh for post-surgergrascand (3) Defendant Joaquin for actions
after Plaintiff informed Joaquin of Plaintiff's rdecal needs in person -- the last two categories
of which were not the subgt of this motion.

If Plaintiff seeks leave to file an amended cdainmt, he shall file a letter application as
described above no later than February 2, 2@EMen if Plaintiff does not seek to file an

amended complaint, this case will proceed on Plainffi@nsclaims for deliberate indifference
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to a serious medical need against (1) Defendaiatsardson, Naranjo and Silvia for post-surgery
actions, (2) Defendants Beaudouin and Singh for-pagyery actions and (3) Defendant Joaquin
for actions after Plaintiff iformed Joaquin of Plaintif§ medical needs in person.

The Clerk of Court is respectfully directemlclose the motion at Docket Number 75 and

to mail a copy of this Opinion and Order to pro se Plaintiff.

7//44/

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE

Dated: December 19, 2018
New York, New York
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