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USDC SDNY
UNITED STATES DISTRICT COURT DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED

------------------------------------------------------------- X DOC #:
; DATE FILED:___5/24/2019

JULIO RAMIREZ,
Plaintiff,

17 Civ. 7801(LGS)

-against
; OPINION & ORDER
ESKER L. TATUM, et al, : DENYING
Defendants.: RECONSIDERATIONOF
X THE MOTION TO
------------------------------------------------------------- X DISMISSORDER

LORNA G. SCHOFIELD, District Judge:

WHEREAS, the Amended Complairllegesviolations ofBivens v. Six Unknown Named
Agents 403 U.S. 388 (1971and theFederal Torts Claims Act (“FTCA. On December 19,
2018, Defendants’artial Motion to Dismiss the Amended Complaint was granted in part and
denied in part The December 19, 2018rder(the “Order”)dismissedhe FTCA clamsbecause
Plaintiff had not suethe United Stateasa defendannhor exhaustedhis administrative remedies
but invited Plaintiff to repleadnce he had TheBivensclaimsfor deliberate indifference
Plaintiff's medicalcaresurvived as t@omeDefendantsincludingthree correction officers
Deonn RichardsgrAndres Narnjand Rosalind Silvia In additionthree prison medical staff
Defendants Robert Beaudouin, Mandeep Singh and Ysmael Joaquin, did not seekldi§thissa
deliberate indifference to medical cataims;

WHEREAS, by letters dated Februa®g, 24, 25 and March 11, 20 ®aintiff argued
against Defendants’ motion to dismiskEhe letterswereconstrued as mnotion for
reconsideration of the Ordeand Defendants opposegtonsideratioon March 26, 2019;

WHEREAS,Plaintiff’'s grounds for reconsideration includél) the Amended
Complaint’s proposeBivensclaimsbased omprison officials’allegedretaliation excessive force

and mishandlingdministrative grievanseshould not have been dismissed, though the Supreme
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Court has ot recognizedivensclaims in these context&) Defendant orrectionalofficer
Marquea Riceshould not have been dismissed because Defendant Rice knew about, but failed to
take precautions to protect inmates from, wet prison floors and (3) DeterRiae, Erskine
Walkesand Flor Olivaresre not entitled to qualified immunijty

WHEREAS, Plaintifffurtherrequestedn letters datedlarch 24 and April 13, 2019, that
fellow inmateBrandon Mclintyrebe designateRlaintiff's official paralegal and mediaton the
record Plaintiff alsorequested that he be designatetheMetropolitan Correctional Center
(“MCC") during the pendency of thiawsuit. Defendants opposed both requestépril 30,
2019;

WHEREAS, “[a] motion for reconsideration should be grarety when the defendant
identifies an intervening change of controlling law, the availabilityest evidence, or the need
to correct a clear error or prevent manifest injustid¢edlel Beth Yechiel Mechil of Tartikov, Inc.
v. YLL Irrevocable Tr.729 F.3d 99, 104 (2d Cir. 2013) (internal quotation markgted)
(emphasis added)The standard “is strict, and reconsideration will generally be deniedsuitie
moving party can point to controlling decisions or data that the court oveddokealytical
Surveys, Inc. v. Tonga Partners, L,.884 F.3d 36, 52 (2d Cir. 2012) (internal quotation marks
omitted. A motion for reconsideration is “not a vehicle for relitigating old issuesgnmting the
case under new theories, securing a rehearing on the merits, or othekimigea second bite at
the apple.”ld. (internal quotation marks omitted). The decision to grant or deny amiotio
reconsiderationwhether under Local Rule 6.3, Rulg®&for 60(a),rests within “the sound
discretion of the district court.See Aczel v. Laboni&84 F.3d 52, 61 (2d Cir. 2009) (internal
guotation mark®mitted);accord Reynolds v. Hearst Commc’ns, Jino. 17 Civ. 6720, 2018

WL 1602867, at *1 (S.D.N.Y. Mar. 29, 2018)
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WHEREAS whena party appeansro se a court must construe “the submissions pfa
selitigant . . . liberally and interprgt[them]to raise the strongest arguments that theygest
Triestman v. Fed. Bureau of Prisods0 F.3d 471, 474 (2d Cir. 2006) (per curiam) (emphasis in
original) (internal quotation marks omitted) (collecting caseasjprd Smith v. FischeB03 F.3d
124, 127 (2d Cir. 2015)Despite the solicitudgiven topro seplaintiffs, “the Second Circuit
Court of Appeals has made clear thab' selitigants generally are required to inform themselves
regarding procedural rules and to comply with themdZkour v. HaouziNo. 11 Civ. 5780, 2012
WL 3561071, at *1 (S.D.N.Y. Aug. 17, 2012) (quotiEBdwardsv. INS 59 F.3d 5, 8 (2d
Cir.1995)). tis hereby

ORDERED thatthe motion for reconsideration of tlidecember 19, 2018rderis
DENIED. Plaintiff does notaiseany“intervening change of controlling law, the availability of
new evidence, or the nesalcorrect a clear error or prevent manifest injusticempelling
revision of tke prior Order Kolel, 729 F.3dat 104 {nternal quotation marks omitted

Plaintiff's first argument that the Court should hageognizedewBivensclaims in the
contextof hisretaliation, excessive force amishandlingadministrative grievansallegations
contravenscontrolling law Plaintiff admits that the Supreme Court m@verrecognizedivens
claims inthesecontexts, but urgesithCourt to exercise its supposed vatistretiori anywayto
allow the claims.The Supreme Court has directed the oppositéhas consistently refused to
extendBivensto any new context or new category of defendants,” because such expansion is
“now a dsfavored judicial activity.”Ziglar v. Abbasi137 S. Ct. 1843, 1857 (201 mternal
guotation marks omittgd

Asthe Orderexplained, special factors counsel against recognitiéHaohtiff’'s proposed

Bivensclaimsfor retaliation, excessive force and mishandling administrative greegaramely
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thatPlaintiff hasalternativeremedies- including the prisomgrievanceprocessand,if heexhauss
that procesghen possilyl FTCA causes of actionWhile the Supreme Court held@arlson v.
Green 446 U.S. 14, 20 (1980hat aBivensremedy may sometimes be supet@mrandtherefore
cannot be replaced lan FTCA remedythe Courlater clarifiedthatCarlsoris analysisis

limited toa Bivensremedyfor deliberate indifference to an inmate’s medical c&eeZiglar,

137 S. Ctat 1864-65. Likewise, Plaintiff'sargumenthat the FTCAIs an insufficient alternative
remedy because it disallows jury trigls invalid. As the Supreme Court has explained,
sufficient alternative remedieaomein many formsother than jury trialsincludinghabeas corpus
petitions acivil serviceregulatory complaint process, an injunction or “some other form of
equitable relief.”1d. at 1858, 1865.

The other arguments on rinstatingDefendant Ricend disallowing qualified immunity
as to Defendants Rice, Walkes and Olivaresethe same asgrguments alreadyonsidered in
the motion to dismissThe prior Orderheld thathe Amended Complaint did not stadayclaims
as tothese Defendantanddid not reach qualified immunityBecauseaeconsideration is “not a
vehicle for relitigating old issug'sbutinstead anovantmustshowthata courtpreviously
“overlooked” pertinenfactorsin reachingadecision Analytical Surveys684 F.3d at 52 (internal
guotation marks omittgdtheseargumentsarenot consideredagain

Plaintiff is encouragetb pursue hisetaliation, excessive force and mishandling
administrativegrievanceslaimsthrough the Bureau of Prison’s Administrative Remedy Program
(“BOP Program”) 28 C.F.R. § 542.16t seq Once he exhaustheseadministrative remedies
and if Plaintiff is unsuccessful inithprocess, henaybe able tdoring claimsrelated to these
allegationsagainst the United Statasthe defendant, under the FTCAee28 U.S.C. § 2675

(authorizing action only if party exhausts administrative remedieintiff still has time to
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exhaushis administrativeemedies.His allegations are based on events in Jatgugh
November2017. The FTCA providethat apartymust begin the administrativemedyprocess
within “two yearsafter such claim[s] accr{ie” and then must fil@a lawsuit‘within six months
after . . . noticef final denial of the claim” by théederal agency, or BOP herg8 U.S.C. §
2401(b) (emphasis added).

Plaintiff has alleged thdte had significantrouble with the BOP Prograpreviously-- in
obtaining, submitting and receiving respontesis grievance fams-- when he complaied
about hisdeficientmedical carat issue irthis suit. But theFTCA specifically provideshat
Plaintiff will be deemed thaveexhausted his administrative remedgherupon the BOP
issuing a “final denial of the clain®r upon the BORailing to respond tdnis claim“within six
months aftefthe claimlis filed.” 28 U.S.C. § 2675(a)lf Plaintiff files a final denialr a dated
recordshowing that hénitiated the BOP Programadministrative remedy proceand six
monthshavepassed sincthatdatewithoutanyresponse from the BOEhenPlaintiff maybe
able tosue theUnited Statesis a defendaninder the FTCA. If this action is still pending,
Plaintiff may request to amend his Compldamtadd these claimsAnd if not, Plaintiff may be
able to bringheseFTCA claims in a new action.

To the extenthat Plaintiffis seeking to be excused from administrative exhaugtioms

! Plaintiff attached tthe Amended Complairat “Request for Administrative Remedy” (Form
BP-9), dated October 1, 2017, in which he complains about not receiving medicalrdase fo
ongoing injurypostsurgery. TheBOP may not havdormally respondedb Plaintiff's October 1,
2017 Requeswithin six months, althougthe Amended Complaint is ambiguougnder 28
U.S.C. § 2675(ps exhaustion requirement, it is therefore possible that Plagatifid amend his
Complaint and bring FTCA clainegainst the United Statés certaindeliberate medical
indifference claimsif the October 1, 201fbrm was not timely answeredseeCarlson 446 U.S.
at 19-20(permitting“parallel” Bivensand FTCA claims for deliberate medical indifference
allegations specifically)But as theprior Ordernoted Plaintiff has nosued thdJnited Statesis
a defendant nor sought leave to add the United Staties only proper FTCA defendant.
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retaliation, excessive force and mishandling administrative grievataiess,and directly bring
suit now under the FTCAhatrequest is denied. hE FTCA’s exhaustiofrequirement is
jurisdictional and cannot be waivedCelestine v. Mount Vernon Neighborhood Health,@i93
F.3d 76, 82 (2d Cir. 2005accord Davila v. Lang343 F. Supp. 3d 254, 272 (S.D.N.Y. 201R).
is further

ORDERED that Plaintiff's request foMr. Mcintyre to serve aBlaintiff’'s paralegal and
mediator on the record is DENIEDnly registered attorneys may appear on behalf of a party.
28 U.S.C. § 1654 Unlicensed laymen” like Mr. Mcintyre may not formally represent Ritin
Berrios v. New YorkCity Hous. Auth 564 F.3d 130, 132 (2d Cir. 2009). Plaintiff may, however,
continue to consult with Mr. Mcintyre and ame else he wishasgarding his casePlaintiff is
forewarnedhat advice he receives from individualko arenot trainedandlicensed to practice
law may be legallyncorrect. It is further

ORDERED that Plaintiff's requesthat this Court order the BOP to designate atm
MCC during the pendency of this lawsuit is DENIEDis theBOP,andnotthis Court,that is
authorized taletermine where to designate an inmatthough thad8OP mustconsider the
“recommendations of the sentencing cou®&el8 U.S.C. § 3621(b)ln Plaintiff’'s criminal
judgment inUnited States. Ramirez 17cr-260 (S.D.N.Y.) Dkt. No.89at 2 Judge Swain
recommendethat Plaintiff “be designated to the Metropolitan Correction CenterGMG
permit him to continue to participate” in thepecificaction Plaintiff currentlyremains
designated at MCClt is further

ORDERED, that Plaintiff's request for “15 Subpoenarfs and 6 forms to file a
criminal complaint” in his letter dated April 24, 202,Dkt. No. 141is DENIED. As alay

person, and not the government, Plaintiff cannot bring a “criminal comipéagainst anyonelf
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Plaintiff nevertheless still seeks thebpoendorms, he shall file a letter explaining for what
purpose he is requesting them and why the Court should provide them. Itis further

ORDERED that, to assist this Court in determining whether it should re§laistiff pro
bono counsel for expert discovery, Defendants shall file as soorssiblpand no later than
June 28, 2019, its medical expert report opining on Plaintiff's injurieandwhether the quality
of care he receiveahet professional standardsvhich Defendantseferencedt the February 26,
2019, conferenceDefendants shall inform the Court by letter if they intend to offercdingr
experts. A scheduling order for expdigcovery anegnsuingcase managemedeadlines will
follow. It is further

ORDERED that Defendants shall file a letter, not to exceed three pagéanby,
2019, statingwhetherand if so whyamendhg the Complaint to add the United Statesias
Defendant for FTCA claims based thre deliberate medical indifferen@dlegations- as
discussed in footnote one abovevould befutile. Defendants shall attempt to locate and file
copiesof any dated formal respor{sg¢thatthe BOP issuedo Plaintiff's October 1, 2017,
Request for Administrative Remedy, to assist the Court in determwtiether Plaintiff hasnet
the jurisdictional administrative exhaustion requirement under the FTE€W,2.C. § 2675(a
Defendantsletter may raise any other issues, citing legal authaagarding the futility of
adding these claims.

The Clerk of Court is respectfully directed to mail a copy of this oclBidintiff.
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Lom& G. SCHOFIELD
UNITED STATES DISTRICT JUDGE

Dated:May 24, 2019
New York, New Yok




