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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

JULIO RAMIREZ,
Plaintiff,
17 Civ. 7801(LGS)
-against-
OPINION & ORDER

YSMAEL JOAQUIN, ET AL.,
Defendants.

LORNA G. SCHOFIELD,District Judge:

Pro sePlaintiff Julio Ramirezsuessix Bureauof Prisors officials andmedicalstaff,
underBivensv. Six UnknowrNamedAgents ofederalBureau of Narcotics403U.S. 388
(1971),for their deliberatandifferenceto Plaintiff's seriousmedicalneeds duringpis detention
attheMetropolitanCorrectionsCenter(“MCC”). TheclaimssurroundPlaintiff's emergency
herniasurgeryand hiscareby prisonofficials before andafterthe surgery. Defendants move for
summaryjudgment orall claims. For thereasondelow,the motionis granted.

l. BACKGROUND
Exceptasotherwisenoted, thdollowing factsareundisputed andrawnfrom theRule

56.1statemenitand theparties submissions.

1 Only Defendantgiled aRule 56.1Statemen(“56.1 Statement”).Plaintiff did not expressly
respondo the 56.1Statementbut much of Defendantstatemenis drawnfrom Plaintiff's own
deposition testimony. Undéocal Rule56.1, a party’s$ailure to respondnay beconstruedas
the party’s concedinthe opposingparty’sversionof thefacts. But thisrule neednot apply
where,ashere,the 56.1Statemenis basedargely on Plaintiff's recounting of théacts. See
Alexanderv. City of NewYork,No. 17 Civ. 3170, 2019VL 5887300at*3 (S.D.N.Y.Nov. 8,
2019). Plaintiff's pro sestatusalsoexcusesim from filing aspecificresponsé¢o the 56.1
Statement.See id.Rolandv. Ponte No. 17 Civ. 2758, 2018VL 4609109at*1 n.1(S.D.N.Y.
Sept.25, 2018).

2 In Plaintiff's opposition, he disputes tétnessdeclarations thadefendantsubmitted.
Specifically,Plaintiff objects that thémedicd andcorrectionaktaffat MCC presenia very
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Plaintiff, apretrialdetaineearrivedat MCC onMay 2, 2017. After experiencingeveral
weeksof severgpainbetweerhislegs Plaintiff wasadmittedto theemergencyoomat New
York PresbyteriaHospitalin Lower Manhattarn(the “Hospital”), in theearlymorningof August
5, 2017. Laterthatday, he underwent amergencyerniarepairsurgeryaround his righgroin.
Plaintiff wasdischargedandreturnecto MCC on August 6, 2017.

Following the motion to dismiss only severaldiscretesetsof claimsremain. Theyare
Bivensclaimsagainst: (1PefendantysmaelJoaquin, anid-level medicalpractitioner for
impropermedicalcarebeforeandafterthesurgery (2) Defendantr. Robert Beaudouin and
MandeepSingh, a physician’assistan{“PA”), for impropemedicalcareafterthe surgery and
(3) Defendants Andres Naranjo, DedRithardsorand Rosalindilvia, who areall corrections
officers, for theirtreatmentf Plaintiff afterthe surgery.Therelevanteventsasto each
Defendantaredescribedn turn.

A. Pre- and Post-Surgery Medical Care by Defendant Joaquin

Defendant Joaquiis amedicalpractitionerat MCC with arole similarto a physician’s
assistant A few weeksafter Plaintiff first arrivedatMCC in May 2017, he began complaining
to Defendantloaquin about his pain, on abéiue occasions.Defendant Joaquin would
encountePlaintiff in passingvhile handing outmedicaton to inmatesandduringinmate“free
periods.” In respons¢o Plaintiff's complaints Defendant Joaquitold Plaintiff to e4mail “Sick

Call,” aninternalprisonsystemby which inmatesmayrequesmedicalcare,asDefendant

differentpicturein their declarationsa rosypicturethattheycareaboutinmatesthey provide
treatmento . . . . Abuse, neglect, and indiffererioenmate§] needsncludingmedical
concernsaandneedsn generalhasbeenacommonthemefor manywho havedealtwith the
MCC Administration Thesevery declarationpresentedo the Court aontradictionto what
individualslike me go through on daily basisat MCC.”
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Joaquin did not haviime to examinePlaintiff on the spot. Defendadbaquindoes notecall
theseinteractionswith Plaintiff beforehissurgery.

After the surgery, upofiirst returningto MCC from theHospitalon August 6, 2017,
Defendant Joaquin examin@¢hintiff during a post-operative appointmehte ordered
Acetaminophen/Codeine and Acetaminoptadietsfor Plaintiff andarrangedor Plaintiff to
havean offsite postsurgeryfollow-up appointmentin accordancavith the surgeon’s
instructions. Threedayslater,on August 9, 2017, Defendant JoaqggavePlaintiff his
medicationduringthenormd medicationrounds. Thefollowing day, on August 10, 2017,
Plaintiff wasexaminedoy anothemedicalpractitioner who foundthat Plaintiff's surgicalsite
washealingnormally, although thesite appeareaozy,smelly, sticky andredto Plaintiff.

The nextinteractionbetweerPlaintiff andDefendantloaquindescribedn therecordis
threemonthdgater,on November 19, 2017. Durimgedicationrounds Plaintiff askedDefendant
Joaquinto examinehis surgicalsite dueto Plaintiff’'s ongoing pain.Defendant Joaquideclined
andtold Plaintiff to esmail Sick Call, which resultedn Plaintiff’'s appointmentith anMCC
doctorthreedayslater.

Accordingto the Declarationof WandyCastillo,aninmatehousedn the sameareaas
Plaintiff, Mr. Castillo observedPlaintiff, atanunspecifiedime, askDefendant Joaquin for
medicalassistanceecausélaintiff's medicationwasmaking him“very sick,” but Defendant
Joaquin “ignoredPlaintiff. Similarly, per a @clarationfrom fellow inmateJoseGrullon
Mendaza, housedn the sameareaasPlaintiff, Mr. MendozaheardPlaintiff, at unspecified
times,“complainingabout hismedicalconditionto officersandmedicalstaff” and“lying in his
bed cryingover histerrible medicalsituation.” But “nothingwasgetting done.”

Defendants’ experDr. Aaron Manson, a generaiternistat ColumbiaUniversity

Medical Centerand theNew York PresbyteriatHospitalwith forty yearsof experienceppines



that Defendantloaquin’s actionsonformedwith acceptednedicalpractice® Specifically,given
Defendant Joaquin’s positi@smid-level practitioner it wasappropriatehathe“declinedto
offer any kind ofimmediatetreatment”uponPlaintiff's requestjn favor of Plaintiff's
“request[ing] adoctor’'sappointment” througlick Call. “It is acceptednedicalpracticefor a
mid-level practitionerto referapatientto his primary carephysicianregardinggeneral
complaintsof pain.”
B. Post-Surgery Medical Care by Defendant Singh

DefendantSingh is aphysiciaris assistant.In the weeksafter Plaintiff's August 5, 2017,
surgery Plaintiff continuedo havepain. On August 21 and 22, 2017, heveiledSick Call.
Defendant SinglexaminedPlaintiff on August 23, 2017, and concludédt Plaintiff's surgery
woundwashealing typically. Defendant Singh removed the surgical dressiegthough the
Hospitalhadinstructedthat thedressingoeremovedelevendaysearlieron August 12, 2017.

In March2018,Mr. Castilloattestshathe observednexchangebetweerDefendant
Singh andPlaintiff at Plaintiff's cell. Defendant Singh demaadto knowwhy Plaintiff wasnot
taking his medication.WhenPlaintiff explained that thenedicationrmadehis “heartrace”and
gave him “unusuaheartpalpitations,” Defendant Sindgforcefully” told Plaintiff to takethe
medication,or he would puPlaintiff in the “Box.” Plaintiff attestan his own declaratiorthat
“medicalstaff’ Defendantslike Defendant Singhregularlythreateedto put himin the“Box.”
Thethreatshad a vennegative‘psychologicalimpact” on Plaintiff andleft him feeling

“humiliat[ed] and dehumanize[ed];helplesshopelessandemptyinside.” Plaintiff alsoattests

3 Plaintiff objectsto the expertedical reportbecausé®r. Manson doesot havesufficient
context about theventsandfails to “addresdPlaintiff’'s] experiencesa patienin this process”
of obtaining orattemptingto obtaintreatment.Plaintiff further argueghat“[n]Jo amount of
medical expertisenor expertwitnesstestimonyexplainmy ‘pain and sufferingbetterthanme.”
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thatDefendantsgnored-treat[ing]” Plaintiff’'s “mood swings” which resultedrom the negative
climateDefendantereated
C. Post-Surgery Medical Care by Defendant Beaudouin

Defendant Beaudouiis a staff physicianat MCC. After Plaintiff's surgery Plaintiff saw
Defendant Beaudouiseverakimesin passingandwould requesthat DefendanBeaudouin
examinehis surgery wound. DefendaBéauwdouin declinedo dosoimmediatelybecausdne
had “other peopléo see.”

On SeptembeR7, 2017, Defendant BeaudowraminedPlaintiff, dueto ongoingpain
thatPlaintiff felt around thesurgicalsite DefendanBeaudouin concluded that the wound had
healedproperly,orderedNaproxerfor Plaintiff andreschedule@ post-operativéollow-up for
Plaintiff with a surgeonlt is not clearfrom therecordwhetherthe appointmentccurred. A
monthlater, Plaintiff againrequestedhe post-operative appointment, and Defendant Beaudouin
madethearrangementen October27,2017.

Defendant BeaudouiagainexaminedPlaintiff on November 22, 2017, due Plaintiff's
ongoingcomplaintsof pain. Dr. Beaudouin found that the wound had propédgledand
ordered Ibuprofen, Acetaminophen an@&scanfor Plaintiff. TheCT scan conducted on
Decembe#, 2017 revealedhateverythingwasnormal and Defendant Beaudouieviewed
theseresultswith Plaintiff on Decemberl3, 2017.

OnFebruary 12, 2018, a prisofficial calledDefendant BeaudouiegardingPlaintiff's
complaintsof pain. Defendant Beaudoystacedorders for Duloxetine and Acetaminophen for
Plaintiff. Threedayslater,onFebruaryl5, 2018, Defendant Beaudouin examiféaintiff,
found thesurgeryscarwasnormalandrequested post-operative appointmesith a surgeon.

Defendants’ experDr. Manson, opinebasedon hisreview of Plaintiff’'s medical

recordsPlaintiff's message® Sick Call and depositiotranscriptsthat Defendants Beaudouin



and Singh provided proper pasirgerycare BecausePlaintiff's surgerywassuccessfylhe
experienceaho physical complicationsDr. Mansonopinedthat Defendants’ regular
examinatiorof Plaintiff for hisrecurrirg painwas“appropriate.” AlthougtPlaintiff’'s surgical
dressingsvereremovedate, ‘it is consistentvith acceptednedicalpractice[that Plaintiff
would] remove hiown gauze andleanthe wound.” Nor did Plaintiff’'s conditionrequirethat
Defendantsmmediatelyrespondo complaintsof pain. It wasappropriate that Defendants
directedhim insteadto schedule appointments througitk Call. Defendantslsoprovided
Plaintiff with “appropriateanabesicsfor hispain.” Dr. Manson concluded that tihecurring
painthatPlaintiff experiencedvasfrom thesurgeryitself andnot theresultof anycomplicatiors
from Defendantstreatmenbr purporteddelaysin treatment.
D. Post-Surgery Transport by Defendants Naranjo, Richardson and Silvia

Thedayafterthesurgery,on August 6, 2017, Defendants RichardsonMarhnjo
escortedPlaintiff backto MCC in asedan Plaintiff askedo ridein anambulancéecausée
did notbelievehe could get inside of thear dueto his surgerywound. DefendantiRichardson
demandedhatPlaintiff getin thecar. Both Defendants Richardson aNgranjoattestthatno
Hospital employeadvisedthatit wasmedicallynecessaryo transportPlaintiff backto MCC in
anambulance Plaintiff testifiedthat Defendant RichardsgickedPlaintiff up and put hinin
thebackseataind thahewaspulledinto thesedan.Plaintiff lay on hissidefor the half-mile trip
backto MCC. Plaintiff testifiedthat, uponarrival, DefendanRichardson pulletiim out of the
car,placeda cushion on wheelchairand then helpeRlaintiff ontothe seat. Both Defendants
Richardson an8llaranjowheeledhim to amedicalexamination.

After Plaintiff's medicalexaminationDefendan8Silvia escortedPlaintiff to thebaseof
his cell, which thenrequiresascendingix to tensteps. WhenPlaintiff declinedto walk up the

stepsdueto pain,DefendanSilvia threatenedo sendPlaintiff to the “Hole.” Eventually she



directedtwo inmatesto carry Plaintiff up thestairs Theyattemptedo pick up thewheelchair
while Plaintiff wasseatedbut DefendanSilvia stoppedhem. Sheremovedthewheelchairand
theinmatescarriedPlaintiff, eachtaking oneleg and onearmwith Plaintiff’'s headhanging
below his body.Plaintiff testifiedthatit would not havebeensafefor theinmatesto carry
Plaintiff while seatedn thewheelchair. Plaintiff alsotestifiedthat hemay havelost
consciousnesastheinmatescarriedhim. Mr. Mendozawitnessedhisincident. He attestan
his Declarationthat,whenPlaintiff saidhe could notvalk up thestairs,DefendanSSilvia “yelled
atall theinmatesfor noreasonandsaidthat'‘if [Plaintiff] doesnotgetoff thewheelchairshe

wasgoingto put[Plaintiff] in the ‘Box” . ... Theofficer thencalledtwo inmatesto helpcarry
[Plaintiff] to hiscell. Theinmateshelped suppofPlaintiff] but hecomplainedhatit was
causinghim morepain.”

Defendants’ experDr. Manson, opined thdfi]t is notmedicallynecessaryo discharge
patientsto theirhomewith anambulanceafterroutineherniorrhaphies,gspeciallyherewhere
therewere“no complications.” He further opined thaPlaintiff's transport “didnot catseany
medicalcomplicationgegardinghis surgeryor post-operative healingfecausehereis “no
evidence” of any subsequent “wouindectionor significant bleeding.”The“mild oozing of
bloodfrom theincision” was“normal.” Dr. Mansonfurther opinedthatDefendantSilvia’s
“having otherinmatescarry[Plaintiff] upstairsdid not pose anedicalrisk.” “After a hernia
repairsurgery, a patiemhaytoleratemovement.Thatis further supporteth this case where
[the Hospital'smedicalprofessionals reportatiat[Plaintiff] was‘ambulatingwell’ and‘stable’
afterhis surgery.”

. LEGAL STANDARD

Summaryjudgmentis appropriatef therecordestablishe$thatthereis no genuine

disputeasto anymaterialfact andthe movantis entitledto judgmentasa matterof law.” Fed.



R. Civ. P.56(a). “A genuindassueof materialfact existsif ‘the evidencds suchthata
reasonablgury couldreturnaverdictfor the nonmoving party.”Nick’'s Garage, Incy.
ProgressiveCas.Ins.Co., 875 F.3d 107, 113 (2dir. 2017) (quotingAndersorv. Liberty Lobby
Inc., 477U.S.242, 248 (1986)) The movingparty “bearsthe burden ofdemonstrat[ingthe
absencef a genuinassueof materialfact.” 1d. at 114 (quotingCelotexCorp.v. Catrett, 477
U.S.317, 323 (1986)jalterationin original). The evidenceds construedn the lightmost
favorableto, andall reasonablénferencesaredrawnin favor of, the nonmoving pg. Id. at
113. Summaryjudgmentis improperif thereis any evidencen therecordfrom anysourcefrom
which a reasonablmferencein the nonmovingarty’sfavor maybe drawn.Id. at 123.
Althoughthe samestandards undétule 56 apply,speciallatitudeis givento apro selitigant in
respondingo asummaryjudgment motion.McLeodv. JewishGuild for theBlind, 864 F.3d
154, 156-58 (2¢Cir. 2017). “[T]he submissions of pro selitigant mustbeconstruediberally
andinterpretedo raisethe strongesargumentghatthey suggest.’'Williamsv. Annuccj 895
F.3d 180, 187 (2€ir. 2018)(alterationin original).
1. DISCUSSION

The undisputedvidenceshows thaPlaintiff cannot provehe Bivensclaimsasamatter
of law. UnderBivens aplaintiff mustshow that “he halseendeprivedof a constitutional right
by afederalagentactingundercolor of federalauthority.” Thomasv. Ashcroft 470F.3d491,
496 (2dCir. 2006);accordGottesfeldv. Anderson No. 18 Civ. 10836, 2020VL 1082590at
*10 (S.D.N.Y.Mar. 6, 2020). Deliberateindifferenceto afederalpretrialdetainee’serious
medicalneedsarisesunder theDue Proces<lauseof theFifth Amendment, althougbasdaw
from theFourteentrand Eighth Amendment contexisinstructive. SeeDarnell v. Pineiro, 849
F.3d 17, 21 n.3, 29 (24ir. 2017) (Analysis ofleliberatemedicalindifferenceclaims“underthe

Due Proces<lauseof the FourteenthrAmendmenfasto] statepretrialdetaineesis] equally



applicableto claimsbrought byfederalpretrialdetaineepursuanto the Due Proces<lauseof
theFifth Amendment. A pretrial“detainee’sightsareatleastasgreatasthe Eighth
Amendment protectiorsvailableto a convictedprisoner”). A claim of deliberatemedical
indifference haswo elements:(1) Plaintiff[] hada seriousnedicalneed,”i.e., “a conditionof
urgencysuchasonethatmay produce death, degenerationgatremepain,” and‘(2)
Defendantsactedwith deliberatandifferenceto suchneeds,’i.e., Defendantsknew, or should
have knownthat[their actions]posedanexceswe risk to [the plaintiff’'s] healthor safety”
Charlesv. OrangeCty., 925 F.3d 73, 86, 87 (Ztir. 2019) (emphasiandalterationsn original)
(analyzingclaim underthe FourteenttAmendment).Defendantsnusthavebeen“personally
involvedin the claimedconstitutionalviolation.” Arar v. Ashcroft 585F.3d559, 569 (2cCir.
2009);accordGottesfeld 2020WL 1082590at *10 (“Becausethe doctrine ofespondeat
superiordoes not apply . . . [a] supervisarfficial cannot bdiable solelyon accounbf theacts
or omissions of his dnersubordinates.”jalterationin original) (internalquotationmarksand
citationomitted).
A. SeriousMedical Need

Theprimaryissuewith most ofPlaintiff’'s claimsis thathehasfailed to provethat,
duringtherelevantperiod,he had a “condition of urgensychasonethatmay produce death,
degeneration, aextremepain” sufficientfor adeliberatemedicalindifferenceclaim. See
Charles 925F.3dat86. Excepfor Defendant Joaquimlaintiff's claimsareall basedon his

conditionafterthe surgery. TheundisputednedicalrecordsandDr. Manson’s expert report

4 The Courtdoesnotreachtheissueof whetherPlaintiff's conditionbeforesurgerywasserious
enough foBivensliability with respecto thepre-surgeryallegationsagainst Defendant Joaquin.
Plaintiff does providevidencethrough his deposition awdtnessdeclarationsthat hewasin
extremepainand, eventuallyassentto theemergencyoomfor theherniasurgery after he
allegedlycollapsedn hiscel. As discussedbelow,the evidence does nestablishthat



describethe surgenas“routine,” successfuland withoutcomplication,andPlaintiff washealing
ata normabpaceafterward. Immediatelyafterthe surgery Plaintiff wasdeemedambulatory.”
AlthoughPlaintiff hadpainovertime, Dr. Manson concluded that the standanglgesics
ordered forPlaintiff, like acetaminopheand ibuprofenweresufficienttreatment. This suggests
that theseverityof Plaintiff's conditionwasfar from “urgerft]” or risked“death,degeneration,
or extemepain.” AlthoughPlaintiff challengePr. Manson’s reporbecausét lackscontext
about thdrustratingprocesghatPlaintiff hadto go throughto securemedicalcare-- i.e., in
Plaintiff's words, the‘'experience”of a patient- Plaintiff does not disputBr. Manson’smedical
conclusions.The Courtis sympathetido Plaintiff's recurringpain, doesot doubtthe
significantnegativeeffecton Plaintiff physicaly, psychologicdly and emotionallyasPlaintiff
amplyattestdn hisdeclaration But nojury couldreasonablyonclude on the undisputed
evidencehatPlaintiff's conditionafter surgerywassevereenough foBivensliability.
B. Deliberate Indifference

The evidencas insufficientto show thaDefendantsactedeithersubjectivelyor
objectivelywith deliberatandifferenceto Plaintiff's medicalneedsj.e., that Defendais knew or
should have knowtheir actionsposedan“excessiveisk to [the plaintiff’'s] healthor safety.”
Id. (alterationin original); seealso Cuocov. Moritsugy 222 F.3d 99, 107 (2@ir. 2000)
(“[M] eremedicalmalpracticds not tantamounto deliberatendifference butit mayriseto the
level of deliberatandifferencewhenit involves culpableecklessness.e., anactor afailure to
act[evincing] a conscioudisregardof asubstantiafisk of seriousharm”) (internalquotation

marksomitted)

Defendant Joaquiactedsubjectivelyor objectivelywith deliberatandifferenceat anytime,
beforeor after surgery. Therefore the Bivensclaim necessarilyails.
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As to themedicalDefendantsDr. Manson’sreportexplainshow eachoneactedwithin
themedicalstandardf care before andfterthe surgery Giventhatevenmalpracticas not
enoughto statea Bivensclaim, Defendantsproperdischargeof their medicaldutiesalsocannot
establishexcessiveisk from anobjectiveviewpoint Beforesurgery, Defendaoaquin
followed normalmedicalprotocolsby directingPlaintiff to requestan appointmensothat a
doctorcouldexaminehis pain. BecauséDefendant Joaquiis similarto a physiciats assistant,
it is appropriate, according Dr. Manson, thahe elevatedPlaintiff's problemto a doctor. After
surgery, Defendants BeaudouBinghand JoaquimlsoregularlyexaminedPlaintiff, ordered
him appropriatenedicationanddirectedhim to make appointmentshenhe complained gbain
AlthoughDefendantsvould not examin®laintiff on thespot,his condition did not require
emergencyreatmentftersurgery.

Plaintiff's evidenceprimarily supports a theory that tiheedicalstaff Defendantsvere
subjectivelydeliberatelyindifferentto his seriousnedicalneeds.His own andfellow inmates’
declarationsttestto how Defendants Joaquin aBahgh spoke harshli Plaintiff, threatenedo
put himin the“Box” if he did notakehis medicationor follow their orders,ignored his
complaintsof pain andverenot responsivéo his request$or animmediateexamination.
Althoughtheseactions might shovindifference” in aneverydaysense;deliberate
indifference” has apeciallegal meaningn the contextof Plaintiff's Bivensclaims. As
discussedwherePlaintiff is attemptingto provethat Defendants hathis subjectivestateof
mind, hemustshow that Defendantactedknowingof theexcessiveisk of their actionsto his
healthandsafety. Evenif DefendantsharshnestowardPlaintiff werethecasethis evidence
does noshowthat theywereactingwith knowledge thatheywereendangerindpim. Indeed,
giventhatthe medicationthey ordereavas medicallyappropriatgperDr. Manson'’s report,

Defendantsharshtacticsto makePlaintiff takehis medicationalignedwith Plaintiff’s medical
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needs.The Courtis sympathetido Plaintiff's testimonythathis interactionswvith Defendants
left him feeling “dehumanized.”But the effectof Defendantsactions orPlaintiff is aseparate
issuefrom Defendantsstateof mind whentheyacted.

As to thecorrectionsofficers, theevidencedoes noestablisithatDefendants
RichardsonNaranjoandSilvia actedwith objective or subjectivdeliberatanedicalindifference
asamatterof law. Dr. Manson’s reportonfirmsthattheseDefendantstransportof Plairtiff
afterhis surgerydid not causeanymedicalcomplicationgegardinghis surgeryandthattheuse
of asedarnwasnotmedicallyinappropriate Uponreturnto MCC, Defendant Richardsagulaced
a cushion orPlaintiff's wheelchairandhelpedPlaintiff sit down AlthoughPlaintiff’s testimony
shows Defendant Richardson spoke harthbjirect Plaintiff into the vehicleandthat Plaintiff
waspulledin and out of the vehicle, nothing the recordsuggestshat Defendais knew or
should have known th#eir actionsposed anynedicalor safetyrisk.

Likewise,Dr. Mansonfinds thatinmates$ carryingPlaintiff to hiscell, perhaps under
DefendanSSilvia’s direction,wasnotan objectiverisk. AssumingPlaintiff's version of thdacts
therecordalsodoes not show th&iefendansSilvia actedwith subjective knowledge of
excessiveisk. Thefactsraisedin Defendant’s deposition arah onlooker’sdeclarationrsuggest
thatDefendanSSilvia wasinsisent on gettingPlaintiff up the stairs althoughPlaintiff
complained osignificantpain and explainethathe couldnot climb the stairs,sheyelledat him
to getout of hiswheelchaiy otherwisehe would besentto the“Hole.” Sherejectedthe ideaof
inmatescarrying Plaintiff to hiscell in hiswheethair, becausé wasunsafe. Undethese
circumstancest is colorablethat DefendanSilvia wasawareof somerisk, givenPlaintiff's
postsurgicalcondition. But ajury could not reasonably conclufftem thefactsconstruedn
favor of Plaintiff that DefendanSilvia “consciou§ly] disregarged] . . . asubstantiakisk of

seriousharm” Cuocq 222 F.3cat 107 (emphasisadded).
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C. Additional Requests

OnJune 23, 2020ayvo lettersdatedApril 27, 2020, and June 15, 202@m nonparty
BrandonCharlesMcintyre weredocketed ofeCF. Thelettersrequest- on behalfof pro se
Plaintiff -- an extensiorto supplemenPlaintiff's summaryjudgment opposition andaveto
amendhe Complaint. On June 24, 2020, latterfrom Plaintiff wasdocketed ofcCF, providing
anupdateto hismailing addressandinformationon anincidentrelatedto atransferfrom MCC
to homeconfinement.On July 2, 2020, Defendantibed aletter opposingheserequests.These
requestso supplemenPlaintiff's summaryjudgment opposition and amendthe Complaintare
deniedasmoot. Themotionfor summaryjudgmentwasdeemedully submittedandreadyfor
decisionsinceJanuary22, 2020,whenPlaintiff's summaryjudgment oppositiowasdueatfter
two extensions.The OrderdatedDecembei, 2019 advisedthatno further extensions would be
allowed. Plaintiff's filings through January 22, 2020, including the declaratiese corstrued
aspro sePlaintiff's opposition. Additionallyasstatedn previousOrders,individualswho are
not attorneysnay notacton behalfof partiesto alawsuit.

V. CONCLUSION

Forthereasonsabo\e, the motionfor summaryjudgments GRANTED, and thaequest
to makeadditionalfilings andamendthe ComplainareDENIED.

The Clerk of Courtis respectfullydirectedto (i) mail a copy ofthis Orderto pro se
Plaintiff and non-party, Brandavicintyre, FCI Fort Dix-West,P.O.Box 2000,JointBaseMDL,
NH 08640;(ii) correctthe docketentryfor Dkt. No. 181to indicatethattheletterwassentby
BrandonCharlesMcintyre and notPlaintiff Ramirez and(iii) closeDkt. No. 155 andhis

action.

Dated: July 6, 2020 7 % > /(

New York, New York LORXA G. SCHOFIELH
UNITED STATES DISTRICT JUDGE
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