In re Lyman Good Dietary Supplements Litigation Doc. 125

USDC SDNY
DOCUMENT
ELECTRONICALLY FILED
UNITED STATES DISTRICT COURT e YETTTT
SOUTHERN DISTRICT OF NEW YORK DATE FILED- 1905 /2010

17-CV-8047 (VEC)

In re Lyman Good Dietary Supplements Litigation
OPINION AND ORDER

VALERIE CAPRONI, United States District Judge:

This action stems from Plaintiff Lyman Good'’s suspension from the Ultimatéifggh
Championship (*UFC”) after testing positive for illicit anabolic steroids. BEfaslaims that
Defendants sold him a dietary supplemémtavite,that containedheillicit steroids thereby
causng his suspension. The Court previously granted in part Defendants’ Motion to Dismiss.
Dkt. 57. Plaintiff filed a Second Amended Complaint on August 15, 2018. Dkt. 60. Now before
the Court are (1plaintiff’'s motion toexclude the testimony of Defendants’ Expert Henry
Fuente$ and (2)Defendants’ motion to exclude the testimony of Plaintiff's Expert Shawn Wells
Dkts. 106, 111. Because Mr. Fuentes’ proffered testimony does not offer any “scientific,
technical, or spealized knowledge” that wouldssist the trier of fact, and Mr. Wells’ testimony
is irrelevant, unreliable, and does not comply with the requirements of Rule 26 of thal Feder
Rules of Civil Procedure, both motions are GRANTED.

l. BACKGROUND

Plaintiff is a professiondlixed Martial Artsfighter who has competed in the UFC since
July 2015. Second Am. Compl] 15. While under contract withe UFC, Plaintiff consumed
Anavite, a dietary supplememanufactured by Defendantk. 11 2, 63, 69. On October 24,

2016,the United States Anrfboping Agency(“USADA”) suspended Plaintiff after he tested

1 Plaintiff's motion to preclud®efendantsexpertsfrom testifyingalsoargued that Steve J. Bannister and
Matthew C. Le&s testimonyshould beexcluded In Plaintiff's Reply MemorandumpDkt. 117,howeverPlaintiff
withdrew his opposition tthosetwo experts. Thus, any reference in t@ginion to Plaintiff'sMotion toPreclude
DefendantsExpert applies only to the proffered testimony of Henry Fuentes.
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positive for 1-Androstenedior{€l-Andro’), an androgeni@nabolic steroidld. 5, 16.
Plaintiff alleges that Anavite containédAndro butDefendants did not disclose that fact on the
supplement’dabel. Id. 117-8. Plaintiff's Second Amended Complaint reasserts claims against
Defendantdgor breach of express warranty, breach of implied warranty of merchatytabili
breach of implied warranty of fithess for a particular purpose, deceptivergutactices under
New York General Business Law § 349; false advertising under New ¥mkr&Business Law
§ 350, products liability under a negligence theprgducts liability under a strict liability
theory, reckless or intentional infliction of emotional distress, and genelaerere. See
Second Am. CompN103-75.
l. Defendants’ Expert Henry Fuentes

Plaintiff seels to exclude the testimony of Defendants’ Expert Henry Fueamdbe
grounds thaFuentesioes not offer any “scientific, technical, or specialized knowlethge
would assist thgury in its determination of damages. Rlem. of Law Dkt. 113 at 3.

Fuentes is offered as an expert to testify on the economic damages amdfitsst
incurredby Plaintiff as a result of hisuspensionFuentes RepgrDkt. 110-5at1. Fuentes’
report concludes that Plaintiff did not incuaartydocumente@&conomic damages as a
consequence of his six-month suspension by the URC 4t 8

Fuentes is the Executive Vice President of Economatrix Res&asttiates, Inc.ld. at
1. He holds an undergraduate degree in accounting aadtansa degree in Financél. He is
a Certified Public Accountant and Certified Fraud Examimer.

In formulating his expert report, Fuentdates that heonsidered Plaintiff's tax returns
andtax transcripts from 2009 to 2017, UFC contracts anelity statements, NutraBio Fight

check statements, and a Zuffa, LLC Bdght agreement.SeeFuentes Report 2-3. To reach his



conclusion that Plaintiff incurred no economic damaagea consequence of his-sponth
suspension from October 2016 to April 2017, Fuestesmarizedlaintiff's reported income
from histax transcript@and analyzed thigequency of his fights from 2005 to 2018. Fuentes
Report at 9, 11. Fuentes calculated Plaintifisanincome from 2010 to 2016 by averaging
those years of income. Fuentes Report at 5. Fuentes calculated the averagehiighie per
year that Plaintiff participated in from 2005 to 2018 by averaging thirtees géeeported data.
Fuentes Report at 11.

Il. Plaintiff's Expert Shawn Wells

Defendantseek to exclude the testimony of Plaintiff's Expert Shawn Wélkt. 106.
Defendants argue that portions of Wells’ testimargirrelevant, portions concern topics about
which Wells is not qualified to offer an opinion, athe entire Report isnreliable. SeeDefs.’
Mem. of Law Dkt. 107at 1-4.

Plaintiff seeks to offer Wells an expert in: (1) dietary supplement manufacturing, (2)
dietary supplement labeling, (3) analytical chemistry, (4) the pharmacaldagpact of steroids
on the human body, (5) the regulation of dietary supplements and the legality of Ag\he, (
expectations of athletes, and (7) as a rebuttal witness to Defendantssekpeuding one set to
testify about damagesSeeDefs.” Mem. of Law at 7.

Wells is a nutritional biochemist at the University of North Carolina Chapel Hill. Wells
Report, Dkt. 108-1 | 1.He is a Registered Dietitian, a Certified Sports Nutritionist, and a
Fellow in the International Society of Sports Nutritidd.

The Court notes at the outset that the We#port is largely incomprehensible arety

difficult to follow. It is unclear whether and when Wells is offering an apirin a subject as

2 The Wells report is unpaginated dadksparagrapmumbes. The paragraphs cited in this Opinion refer to
the paragraph numbers inserted by Defendants.



opposed to when he @sserting facts. The report does not contain any reference to the data,
information, or methodology used to support any of the statements atteng aside the lack
of citations or underlying foundation, the Wells Report purports to offer informatiordregar
(1) the various drugs detected whemavitewas tested in a lal§2) the differences between
Andro, 1-Andro, and DHEA, (3)hetherAnaviteis a permissible supplement pursuant to UFC
rules,(4) the regulation of dietargsupplements, and (5) the expectations of athtatesg dietary
supplement pills See generallyVells Report.
I. DISCUSSION
Federal Rule of Evidence 7@@verns the admissibility of expert testimony provides
that a person “qualified as an expert by knowledge, skill, experience, trainedycation” may
offer opinion testimonyf:
(a) the expert’s scientific, témical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;
(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts
of the case.

Fed. R. Evid. 702.

While the proffering party bears the burden of establishing admissibility under Rule 702
by showing tha(1) the expert is qualified2) the proposed opinion is based on reliable data and
methodology; and (3) the proposed testimony woelthddpful to the trier of facthe district
court acts as the “ultimate gatekeeper” against unreliable expert testitdoigd States v.

Williams, 506 F.3d 151, 160 (2d Cir. 20Q(fi)ternal quotation marks omittedjee e.g. Nimely v.

City of New York414 F.3d 381, 397 (2d Cir. 200%state of Jaquez v. City of New Y,dtk4 F.



Supp. 3d 414, 426 (S.D.N.Y. 2018)f'd sub non. Estate of Jaquez by Pub. Adm’r of Bronx Cty.
v. City of Newrork 706 F. App’x 709 (2d Cir. 2017). This gatekeeping obligation “applies not
only to testimony based on ‘scientific’ knowledge, but also to testimony baseetbnittal’ and
‘other specialized’ knowledge.Kumho Tire Co. v. Carmichaeb26 U.S. 137, 141 (1999).

The threshold question for the Court is whether the “proffered expert testimony is
relevant.” Amorgianos v. Nat'l R.R. Passenger CoR03 F.3d 256, 265 (2d Cir. 2002).the
proposed testimony is relevant, the Court must then determine “whether theegprtéfgmony
has a sfficiently reliable foundation to permit it to be consideret!” (internalcitation and
guotation marks omitted). The Supreme Court has laid down several factors to consider in
making thisinquiry, including “whether a theory or technique . . . cadoel has been) tested”;
“whether the theory or technique has been subjected to peer review and publicdiath&rw
uniform “standards controlling the technique’s operation” exist; and whethdretbiey tor
technique enjoys “general acceptance” withia relevant scientific or professional community.
Daubert 509 U.S. at 593-94 (internal quotation marks omitted). The Court’s ultimate objective
is to “to make certain that an expert, whether basing testimony upon profestidiesd er
personal experiae, employs in the courtroom the same level of intellectual rigor that
characterizes the practice of an expert in the relevant figldrhho Tire Cq.526 U.S. at 152.

l. Defendants’ Expert Henry Fuentes

Plaintiff's motion to exclude the testimony of Herkyentes is granted. The proposed
testimony is not “scientific, technical, or specialized knowleddeed. R. Evid. 702(a).

Under Rule 702, expert testimony is admissible if the expestigfitific, technical, or
other specialized knowledge will help the trier of fact to understand the evidetacdetermine

a fact in issue.”ld. A court should not adméxperttestimonythat is “directed solely



to lay matters which a jury is capable of understanding and deciding withoexpleet's

help.” United States v. Mulde273 F.3d 91, 101 (2d Cir. 2001) (quotidgited States v.

Castillo, 924 F.2d 1227, 1232 (2d Cir. 19919¢e alsal Weinsteins FederalEvidence § 702.03
(2019)(expert testimony is generally unhelpful and not permitted whasniterns factual

issues that are within the knowledge and experience of ordinary lay people, because not

help the trier of fact to understand the evidence or determine a fact in is3d@&n the

proffered testimony contains facts that the jury is “fully capable of utadeti®g... through the

use of its common knowledge and common sense” or when the expert testimony offers nothing
more than whatlawyersrepresenting thpartiescould provide during theiclosing arguments,”

it must be excluded. Weinsteirs FederalEvidence 8§ 702.03 (2019).

Fuentes’ expert report is not based on any “scientific, technical, or spedfali
knowledge. Fed. R. Evid. 702(afuentes admits in his report that his analysis is limited by the
fact thatPlaintiff failed to produce complete copies of his individa teturns Fuentes Report
at3-4. As a result, Fuentes refien one complete tax return from 2011 and tax transcripts for
every other year from 2009 to 2017 to do simple calculations arrédte a basic bar grapBee
Fuentes Report at I he lack of any tax returns or complex financial documents renders
Fuentes’ qualifications superfluous. The tax transcripts contairhantptaldeclaredncome,
net business income, and taxable income. Fuentes Report duerdes hasimply separated
out those numbers and placed them on a graph over the span of nine years to produce Table 1.
Id. at 9. Fuentes also calculated an average income from @02016 by averagingevenyears
of income. Id. at 5. None ofhis information or proposed testimony constitutes “scientific,
technical, or other specialized knowledge.” Fed. R. Evid. 70&alJnited States v. Sepulveda-

Hernandez752 F.3d 22, 34 (1st Cir. 201&¥%imple arithmetic, such as ordinary multiplication,



is a paradigmatic example of the type of everyday activity that goes om motimal course of
human existence.”).

Fuentes’ report also contains a chart, labeled Table 2, showing the number ahfights
which Plaintiff participated from 2005 to 2018. Fuentes Report aEligntes asserts that based
on this dataPlaintiff fought 1.85 times per year, on averaggk.at 6. That conclusioresulted
from calculating the averag# thirteen numbers, aaicmathematicatalculation taught in
grade school. Fuentes also observes that in the first eight years of hisRlaregff fought
seventeen matches, but that in the last six years, he has fought only eighs mdtcies 7.

From these numbers, Fuentes concludes ldaty, Plaintiff has been “fighting fewer fights per
year.” Id. at 7. This conclusion is obvious and requires no specialized knowledge to reach. In
sum, Table 2 also fails to present any information or conclusions that the jury corddctot

with their own “common knowledge and common senseéWeinsteiris FederalEvidences

702.03 (2019).

The only portion of Fuentes’ report that engages his specialized knowledgarnslyss
of Plaintiff's 2011 tax return.SeeFuentes Report at 4&uentesassertsghat, if “we assume that
[2011] is typical of the [plaintiff's] expenses,” the “profitability or prafiiargin of [plaintiff's]
selfemployment activities is low 22%.” Id. This opinion, which is based on a singlata
point, cannot reasonably be extrapolated to reach a reliable opinitairdiffs profitability
from 2012 to 2017. First, Fuentes acknowledges that Plaintiff has not provide® resurns
from 2012 to 2017 anthat the tax transcripts lack the necessary ddtagsipporta complete
opinion. Seed. at 3-4. Second, Fuentes acknowledges that he cannot ascertain the exact amount
Plaintiff makes from his dealith Reebok which would contribute to “selmployment

activities” and wouldaffect the profitability calculationSeed. at 5 Thus, without the tax



returns or information about the Reebok deal, any opinion regartimgi#?’s profitability is
speculativeand therefore must be excludeceregaAve.RealtyCorp.v. Hornbeck Offshore
Transp.,LLC, 571 F.3d 206, 213-1d Cir. 2009) [The court'should exclude expert testimony
if it is speculative or conjectura).”

Because Fuentes’ testimony would offer nothing more than wéfgnDantsattorneys
can argue in closing arguments or what the isigiready “capable of understanding and
deciding without the expeg’help”or is unreliable, it does not coitate “scientific, technical, or
specialized” knowledge that is helpful to the juiulder, 273 F.3dat 101 (quotingCastillo,

924 F.2cat1232).

Plaintiff's Expert Shawn Wells

Defendants’ motion to preclude the testimony of Shawn Wells is granted. Portions of
Wells’ report are irrelevant, and the entire report is unreliable. MoreovéiQnmoof Wells’
proffered testimony relate to subjects about which Wells is not qualifiessstify. Finallythe
Wells Reporidoes not comply with Rule 26 of the Federal Rules of Civil Procedure.

A. Portions of the Wells Report Ae Irrelevant

Thethreshold question for the Coumtdeterminingtheadmissibilityof experttestimony
is whetherthe ‘profferedexperttestimonyis relevant. Amorgianos 303F.3dat 265. Testimony
is relevantif it “assist[s]thetrier of fact” in understandingndresolvingthe primaryissuesn
thecase.In re Fosamax Prods. Lialkitig., 645F. Supp. 2d 164, 17.D.N.Y.2009).
Relevance can henderstood as a question of “fit™whether expert testimony proffered in the
case is sufficiently tied to the facts of the case that it will aid the jury in reg@viactual

dispute.” Id. (internalcitationomitted).



Here, the majority of the Wells Report is not “tied to the facts of the cadeharefore
will not aid the jury in resolving thease Id. Although the primary issue this casas whether
Plaintiff's ingestion of Anavite caused thheAndrothat was detected Plaintiff's uring a
significant portion othe Wells Report—paragraphs 2, 3, and 6-1é-devoted to discussing the
presence of Andro and Dehydroepiandrosterone (“DHEA”) in Ana8eeWells Reportf{ 2,

3, 6-14. Defendants argue, and Wells confirms, that AaddoDHEA aralistinct substances
from 1-Andro. Wells Dep, Dkt. 1083 at36:18-24, 37:10-12; 57:19-258:11-20. In addition
Wells acknowledged that neither Andro nor DHEA were detected in Plaintiff's; unihye 1-
Andro was detectedWells Dep at38:18-21, 43:3-9, 45:14-19, 50:10-1Rinally, Wells asserts
that while DHEA can metabolically convertanfAndro, it does not convert into 1-AndriVells
Dep.at56:22-57:25As a result, the portions of the Wells Report discussing the presence of
DHEA and Andro in Anavite are irrelevant, unhelpful, and have the potential to mislead or
confuse a jury

B. Wells Is Not Qualified to Offer Testimony on Certain Subjects

“A court shouldadmitspecializecexperttestimonyif thewitnessis ‘qualifiedasan
expertby knowledgeskill, experiencetrainingor educatiori’ NoraBevs. Inc. v. Perrier
Group ofAm.Inc., 164 F.3d 736, 74@&d Cir. 1998) (quoting Ed.R. Evid. 703. To determine
whethera potentiakxpertwitnessis qualified,“courtscomparetheareain which thewitnesshas
superior knowledgesducationgxperienceor skill with thesubjectmatterof theproffered
testimony. United Statesy. Tin Yat Chin 371F.3d 31, 40(2d Cir. 2004). If thewitnesshas
superior knowledge on tleibjectmatterof the proposedestimony,andthatknowledge would
assistthe juryin understanding fact or issuein the case thenhemaybe qualifiedto provide

experttestimonyonthatissue. Seed.



Here,Wells is not qualifiedo offer expert testimony on many of the proposed subjects.
Wells is being offered as an expert in: (1) dietary supplement manufact@jimbgtary
supplement labeling, (3) analytical chemistry, (4) the pharmacolagipaict of steroids on the
human body, (5) the regulation of dietary supplements andebality’ of Anavite, (6) the
expectations of athletes, and (7) as a rebuttal withess to Defendantss eixypguding one
proposedo testify about damagés.

Mr. Wells has a degree in nutritional biochemistry. He has no legal training, no
experience with the FDA, and no financial backgroufd.a resulthe is notqualified to testify
about the regulation of dietary supplements, thgality’ of Anavite, theinternal expectations
of athletes, or lost income damages. In additi@eause Wells does not have a degree in
analytical chemistry anddmitsthathe has never worked in an analytical laboratory, he has
failed to demonstrate that he is qualified to testliputthe “meaning of the lab resultst
complexchemical conversions.

C. The Wells Reportls Unreliable

To determine whether a proposed expert opinion is reliable, courts must considar sever
factors, including “whether a theory or technique . . . can be (and has been) tedietlier the
theory or technique has been subjected to peer review and poblicathether uniform
“standards controlling the technique’s operation” exist; and whether the #gogs “general
acceptance” within an identifiable relevant scientific or professional contynubaubert 509
U.S.at593-94 (1993).While theDaubertfactors do not constitute a rigid checklist and the
reliability inquiry is a flexible one, the expert’s analysis must naiesis be “reliable at every

step.” Amorgianos 303 F.3dat 267. Put differently, there cannot be “too great an analytical gap

3 Given that Fuentes will be precluded from teétif), this proposed subjertatter for his testimonig
moot.
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between the data and the opinion proffered” connected only byipise tixitof the expert.”Id.
at 266 (quotingsen. Elec. Co. v. Joingb22 U.S. 136, 146 (1997)).

The entiréWells Report is unreliable andrgelyincomprehensibleThe facts asserted
have no citations, beyond referencing the “testing results,” Wells Reporh§ theaReporhas
no reference to the data, information, or methodology used to formulate the opinions provided.
SeeéWells Report. As a result, there is no way for the Court to “undertake a rigorous
examination of the facts on which the expert relies, the method by which the ezpestadr
opinion from those facts, and how the expert applies the facts and methods to theaadg at h
Amorgianos 303 F.3cat 267. Beyond the lack of citations, there is no explanation of the bases
for any of his opinions, which leaves the Court unable to determine whether thehagggydod
grounds for his [] conclusions.Ih re Paoli R.R. Yard PCB Litig35 F.3d 717, 746 (3@ir.
1994)(internal quotation marks omittedjeeDaubert,509 U.S. at 590. AlthougWells makes
a cursory referenaa his deposition to relying on “PubMed and KEGG Pathway$6rming
his opinionsthat is insufficient to allow examination or verifi@n of the underlying facts and
theories used to formulate his opinions. Wells Re¢fp6:14-20.

As mentionedsuprg much of the Wells Report is irrelevanthdrelevantportions of the
Report that discuss Andro are unreliable and therefanreadmissible.None of the paragraphs
discussing JAndro containsany citatiors to support the facts and claims ma8egwells
Report 14, 15-17. The most significant part of the Wells Report is the suggestion that Andro
and 1Andro can be in the “same metabolic pathways.” Wells R€pbtt t is entirelyunclear
however whetherWells isoffering an opinion that these hormones can converigath othem
the body while being metabolized or whether he is opiningstiat aconversion could have

occurredin the Anavite capsules prior to ingestioWhateveropinionthe report is profferingt
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contains no underlying basis or support forttieory that the two chemicals “can be in the same
metabolic pathways,” nor any indication that his thebas been tested,” has been “subjected to
peer review and publication,” on@ys “generalacceptancewithin the scientificcommunity.
Daubert 509U.S.at 593-94. As aresult,the Courthasnowayto determinevhetherthe
profferedtestimonyis reliable. KumhoTire Co., 526 U.S.at 157 (“[N]othing in
eitherDaubertor the Federal Rules of Evidenaguires a district court to admit opinion
evidence that is connected to existing data only bypgedixitof the expert”Yinternal citation
and quotation marks omittedzurthermoreWells’ statementhatthedegreeto which this
potential conversion happens, if it happanall, is “highly variable and not cleaiVells Report
1 17, makes his entire theory speculative and unhepéaZeregaAve.RealtyCorp, 571 F.3d
at213-14.

Because th&Vells Report fails to meet the requiremémdt “each proposed opinion [be]
based upon reliable data and reliable methodology,” the proffesgchonyis inadmissible.In
re Puda Coal Sec., Inc30 F. Supp. 3d 230, 250 (S.D.N.Y. 2014).
D. The Wells ReportDoes Not Comply withFederal Rule of Civil Procedure 26

In advance of expert testimony, Federal Rule of Civil Procedure 26(a)(2l{Byes
parties to disclose written reports, “prepared and signed by the [exper@syitoentaining (i)
a complete statement of all opinions the witness will express and the basiasons fer them
[and] (ii) the facts or data considered by the witness in forming them.”

TheWells Repordoes not comply with Fed. R. Civ. P. 26(a)(2)(Biraltiple ways
First, he report is unsigned. More significantly, as explasgura the Report contains no
statement of the bases for the opinions expressed and does notinellfdets or data

considered’by Wellsin forming his opinions, beyoralvaguereferene to ‘testingresults”
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Wells Report 1 6 Because these failures are nstibstantiallyjustified or[. . .] harmless, Rule
26is analternativebasisto excludeWells’ profferedtestimony. SeeMfon v. Cty. of Dutchess
2017WL 946303at*4-5 (S.D.N.Y.Mar. 9, 2017) (fW]here Plaintiff makesno attemptto
amendthe Reportjustify or assertheharmlessnessf the omissions, avenaddress
Defendantsargumentsegardingthefailure to complywith Rule 26, preclusiors
appropriate.), affd, 722F. App'x 46 (2d Cir. 2018).

. CONCLUSION

For the foregoing reasorBlaintiff's motion to peclude Defendant&xpert Henry
Fuentes from fbering hisreport or estifying is GRANTED. Defendantsmotion to peclude
Plaintiff's expert Shawn Well§rom offering hisreport or estifyingis alsoOGRANTED. The
Clerk of Court is respectfully directed to terminate the open mo#ibdeckeentries 106 and
111.

Defendants’ may file a motion for summary judgment no later Ereoember 6, 2019
Plaintiff must file his response to Defendants’ rantho later thadanuary 8, 2020
Defendants’ must file any reply in support of their motion no later daanary 24, 2020

As the Court has previously offered the parties, upon a joint request, the Court ischappy t

refer the parties for settlement conference.

SO ORDERED. A
Date: October 31, 2019 VALERIE CAPRONI
New York, New York United States District Judge
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