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YVONNE MASSARO,
Plaintiff,
17 Civ. 8191 (LGS)
-against-
OPINION AND ORDER

THE DEPARTMENT OF EDUCATION OF
THE CITY OF NEW YORK, THE BOARD OF:
EDUCATION OF THE CITY SCHOOL
DISTRICT OF THE CITY OF NEW YORK

Defendant. :

LORNA G. SCHOFIELD District Judge:
Plaintiff Yvonne Massaro brings this axtiagainst The Department of Education of the

City of New York (“DoE”"), alleging violations under 29 U.S.C. § 623 of the Age Discrimination
in Employment Act (the “ADEA”). Defendd moves to dismiss the Amended Complaint
(“Complaint”) under Federal Rule of Civil Procedure 12(b)(6). For the reasons stated below,
Defendant’s motion is granted.
I. BACKGROUND

The following is based on allegations in the Complaint, documents attached to or integral
to the Complaint and facts of which courts are permitted to take judicial n@s=Goel v.
Bunge, Ltd.820 F.3d 554, 559 (2d Cir. 2016). For purposes of this motion, all factual
allegations in the Complaint are assumed to be tB@Raymond Loubier Irrevocable Tr. v.
Loubier, 858 F.3d 719, 725 (2d Cir. 2017).

Yvonne Massaro was employed as aneather by the DoE from 1993 until her
retirement on June 28, 2016, at age 55. Dumegrgtenure, she filed two lawsuits, one in 2008

and another in 2011, against the DoE allegingroiisnation. She filed the second of these in
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October 2011, in the Supreme Cooirthe State of New York flassaro 1), alleging, among
other things, that Defendant had discriminated etaliated against her ¢ime basis of age and
for bringing the 2008 action. The lawsuitsmdismissed on May 10, 2013, and the Appellate
Division of the Supreme Court of New Y oalkfirmed the dismissal on October 23, 2014.
Massaro v. Dep't of Educ. of New Yp803 N.Y.S.2d 905 (1st Dep’'t 2014).

The Complaint in the instant case alletfest former Principal Anthony R. Lodico,
Principal Allen Barge and Assistant Principal $fmyntarinis retaliated against Plaintiff for filing
the 2008 and 2011 lawsuits and discriminatedresjdier based on her age. The Complaint
alleges that the discriminatory and retaligtoonduct were continuing from August 2013 to
Plaintiff's retirement in July 2016.

In 2012, Plaintiff received an “Unsatisfactomgting, received notatns in her personnel
file for an intruder that wasot her student and for failing tmldress “a puddle from a leaky
bottle.” During that year, she was also labeledéssively absent” as a result of taking 20 days
off for jury duty, and her rating sheatntained “many attendance errors.”

The Complaint also alleges that the follagiretaliatory acts recurred from 2012 until
the date of Plaintiff's retired in 2016. $m2012, Plaintiff was deldvately assigned to a
classroom that was too cold in the winter asalhiot in the summer. &htiff's classes were
always scheduled for open enrollment, wherelhsrdeachers could select students from a pool
of applicants to avoid disruptive studenBaintiff was assigned an excessive number of

disruptive students, but students with high GPAsawxocked from takingper class. Assistant

! Federal courts may take judici@dtice of state @urt proceedingsSee, e.gUnited States v.
Miller, 626 F.3d 682, 687 n.3 (2d Cir. 2010) (taking ¢ualinotice of a Vermont Supreme Court
decision);see also Manta Indus., Ltd. v. TD Bank, Nat'l AsbBla. 17 Civ. 2495, 2018 WL
2084167, at *6 (S.D.N.Y. Mar. 29, 2018).



Principal Kontarinis refused tdlew Plaintiff to teach advancedarses, and Plaintiff had to use
obsolete equipment to teach. Students were required to pay a lab fee to take Plaintiff's class, but
not other classes. These incidents allegedipbén 2012 and continued until Plaintiff retired in
2016.

The Complaint also alleges instances of diseratory conduct in particular school years.
During the 2014-2015 school year, Plaintiff was assigndifficult schedule that required her to
teach four back-to-back classes in differentsriasms without adequate time to prepare or use
the restroom between sessions. During the 201% school year, Plaintiffas assigned larger
classes than her colleagues, and students whvial issues were added to her class when
enrollment was low. As a result of her largassles, Plaintiff’'s classom was always cramped.

In January 2016, Assistant Pripal Kontarinis single@dut Plaintiff's artclass for observation

and removed her students’ work from bulldimards. During the same month, Plaintiff's
furniture was removed from her classroom. IniAP016, a new course listas instituted which
resulted in Plaintiff's students not being atdaise computers. On May 3, 2016, Principal Barge
refused to give Plaintiff a video of a workplaogiry she had suffered and told her to obtain a
subpoena for it. Assistant Princigpéontarinis refused to allow Plaiiff to use a printer, and in
June 2016, it was moved to another teacher’s dassr Just before hertreement, Plaintiff was
investigated for allegedly usirgprporal punishment on a studerfiowvas not in her class. The
Complaint alleges that Plaintiff was forcedr&tire on June 28, 2016 at age 55, as a result of
ongoing harassment.

After her retirement, Plaintiff filed an EEDcomplaint on August 2, 2016. In the section
of the EEOC charge form that asks the compliatirio identify the type of discrimination, she

checked the box labeled “retaliati’ (but not “age”). In th@ccompanying addendum, Plaintiff



elaborated on the mistreatment she had suffered and alleged that she endured “harassment, stress
and retaliation” as a result of filing two lawts against the DoE alleging discrimination.
I1. LEGAL STANDARD

To survive a motion to dismiss, “a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim fefehat is plausible on its face.’Ashcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotirigell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleadsfual content that allows the court to draw the
reasonable inference that the defendsahable for the misconduct allegedld. (citing
Twombly 550 U.S. at 556). It is not enough for a plding allege facts thatre consistent with
liability; the complaint must “nudgel]” claims “aass the line from conceivable to plausible.”
Twombly 550 U.S. at 570. “To survive dismisgie plaintiff must povide the grounds upon
which his claim rests through factual allegation§igent ‘to raise a right to relief above the
speculative level.””ATSI Commc'ns, Inc. v. Shaar Fund, |L.#B3 F.3d 87, 98 (2d Cir. 2007)
(quotingTwombly 550 U.S. at 555). On a Rule 12(b)(6) motion, “all factual allegations in the
complaint are accepted as true and all infezsraze drawn in the plaintiff's favorApotex Inc.
v. Acorda Therapeutics, In@23 F.3d 51, 59 (2d Cir. 2016) (internal quotation marks omitted).

In considering a motion to dismiss, courtay look to documents referenced in the
complaint, documents that the plaintiff reliedinrbringing suit and matters of which judicial
notice may be takenChambers v. Time Warner, In@82 F.3d 147, 153 (2d Cir. 2002). When
assessing whether a plaintiff has exhausted hairgstrative remedies at the motion to dismiss
stage, courts can rely on EEOC filings to adjuidhe motion, even when they are not attached
to the complaint, because plaintiffs rely on these documents to satisfy the ADEA’s

administrative exhaustion requiremengee Holowecki v. Fed. Express Co#al0 F.3d 558,



565 (2d Cir. 2006)accord Atencio v. U.S. Postal Semo. 14 Civ. 7929, 2015 WL 7308664, at
*4 (S.D.N.Y. Nov. 19, 2015).

Similarly, “[a] court may consider i@s judicatadefense on a Rule 12(b)(6) motion to
dismiss when the court's inquiry is limited te ghlaintiff's complaint, documents attached or
incorporated therein, and materialgpropriate for judicial notice. TechnoMarine SA v.
Giftports, Inc, 758 F.3d 493, 498 (2d Cir. 2014)cordConopco, Inc. v. Roll Int'[231 F.3d 82,
86 (2d Cir. 2000).

I1I. DISCUSSION

The Complaint asserts two claims: (1) Plaintiff suffered a hostile work environment and
constructive discharge as a resd age discrimination by her pariors and, (2) after filing
Massaro | Plaintiff suffered a retaliaty hostile work environment that eventually led to her
retaliatory constructive dcharge. The age discrimination pigiare dismissed because Plaintiff
failed to exhaust her administragivemedies. The retaliatioraghs are dismissed because the
Complaint fails to plausibly allege a causaklbetween Plaintiff's protected activity and the
allegedly retaliatory actions.

A. Plaintiff's Age Discrimination Claims

Plaintiff's age discrimination claims are dissed for failure to exhaust administrative
remedies. A plaintiff must exhaust her admsirative remedies before bringing an ADEA claim
in court. Legnani v. Alitalia Linee Aeree lItaliane, S.P2X4 F.3d 683, 686 (2d Cir. 2001);
accord Jerry Hodges v. Jefferson B. SessionsNbl 17 Civ. 4273, 2018 WL 4232918, at *2
(S.D.N.Y. Sept. 5, 2018). Claims not raised with EEOC can be raised in a subsequent court
action when they are “reasonably relaténl'the claims filed with the agencyd. A claim is

reasonably related if it “would fall within éhscope of the EEOC investigation which can



reasonably be expected to grow out of¢charge that was made” before the ageridy(quoting
Deravin v. Kerik 335 F.3d 195, 200-01 (2d Cir. 20p3

Here, Plaintiff identified “retaliation” and néage” as the basis for her EEOC complaint,
but argues that the faatentained in her EEOC addendum amsmnably relatetb her claim of
age discrimination in this case. “[T]he rdaship between a retation claim in an EEOC
complaint and a subsequently-articulated Jatigcrimination claim is not one based opeax se
rule,” but is one “intimately connectedttoe facts asserted in the EEOC complaiilliams v.
New York City Hous. Auth58 F.3d 67, 71 (2d Cir. 2006). Recognizing that “retaliation and
discrimination represent very diffent theories of liability,’ld. at 71 (internal quotation marks
omitted), the “central question is whether the clzomp filed with the EEOC gave that agency
adequate notice to investigatiscrimination on both basesd. at 70 (internal quotation marks
omitted)

Aside from stating twice that she is ¥&ars old, Plaintiff EEEOC complaint does not
mention age at all, let alone age-based disoation. Although Plaintiff's EEOC complaint is
replete with instances of gela¢ mistreatment, the EEOC complaint does not allege that this
mistreatment was based on age. Instead, densisith her statedharge of retaliation,
Plaintiffs EEOC addendum alleges that she seffeghis mistreatment “as a result of claiming
[she had] been discriminated against by filing tawwsuits.” In these circumstances, Plaintiff's
EEOC complaint did not give the EEOC adequmatitce to investigate claims of age-based
discrimination. Indeed, the Notice of Discrimiioa that the EEOC setd the DoE identifies
Title VII of the Civil Rights Act as the relevalaw giving rise to the charge, and not the ADEA.
As Plaintiff failed to exhaust her administratignedies with respect to her age discrimination

claims, they are dismisse&ee, e.gBascom v. Brooklyn HospNo. 15 Civ. 2256, 2018 WL



1135651, at *4 (E.D.N.Y. Feb. 28, 2018) (holdihgt race discrimination claim was not
reasonably related to an EEOC complaint allegatgliation when it made “no mention of race
at all, but alleges that defendant is retaliaigginst plaintiff ‘for haing filed complaints™);
Gonzaga v. Rudin Mgmt. CdNo. 15 Civ. 10139, 2016 WL 3962659, at *6—7 (S.D.N.Y. July 20,
2016) (dismissing the plaintiff's age discriminatidaim for failure to exhaust administrative
remedies when the plaintiffs EEOC complaintriened only one agedeged incident, which
was clearly time-barred).

B. Plaintiff's Retaliation Claims

Plaintiff's retaliatory hostile work emwanment claim and retaliatory constructive
discharge claim are dismissed because the Camhfdals to plead sufficient facts to show a
plausible causal connection beswn Plaintiff’'s prote@d activity and thellegedly retaliatory
actions. The alleged retaliatory incidents frd@13 to 2016 are too remote in time from the
filing of the Massaro Complaint in011 to support an inferenoédiscriminatory animus; and
the incidents that occurred in 2012 cannot forentibsis for a retaliatioriaim here because of
the doctrine ofes judicata

A claim of retaliation under the ADEA mustgpisibly allege that “(1) [the plaintiff]
engaged in protected activit{g) the employer was aware ohthactivity; (3) the employee
suffered a materially adverse action; and (4yehwas a causal connection between the protected
activity and the adverse actionSee Kelly v. Howard I. Shapiro & Assocs. Consulting Eng’rs,
P.C, 716 F.3d 10, 14 (2d Cir. 2013) (&tg the requirements for a prima facie case of retaliation
under Title VIlI);Bucalo v. Shelter Island Union Free Sch. Di6@1 F.3d 119, 129 (2d Cir.
2012) (holding that the same standards appbldimns of retaliatiorunder Title VIl and the

ADEA); see also Duplan v. City of New Yp888 F.3d 612, 625 (2d Cir. 2018) (a sufficient



Title VII claim of retaliation ‘must plausiblyallegethat: (1) defendants stiriminated -- or took
an adverse employment action -- against,i{R) because he has opposed any unlawful
employment practice.”).

1. Causation

Regarding causation, the law is unsettletbashether the SupresrCourt’s decision in
Gross v. FBL Financial Services, In&57 U.S. 167, 180 (2009), requareut-for causation only
for ADEA claims of disparate treatment, leagiADEA retaliation claims to be decided under
the more relaxed “motivating factor” tesdee Fried v. LVI Servs., In&00 F. App’x 39, 41-42
(2d Cir. 2012) (summary order)ddining to reach the issue of ether the “but-for test or the
motivating factor analysis” applies to ADEAtaliation claims because the record was
insufficient to satisfy either standard). In tha&se, it is unnecessary to resolve this issue as
Plaintiff's Complaint fails to kege facts that would show cai®n even under the more lenient
motivating factor test.

A causal connection in retaliation claims cardeenonstrated either “(1) indirectly, by
showing that the protected activity was followgdsely by discriminatory treatment, or through
other circumstantial evidence such as disgatraatment of fellow employees who engaged in
similar conduct; or (2) diregt] through evidence of retaliatory animus directed against the
plaintiff by the defendant."Gordon v. N.Y.C. Bd. of &uc., 232 F.3d 111, 117 (2d Cir. 2000)
(Title VII retdiation claim);accord Pierre v. Napolitan®58 F. Supp. 2d 461, 482 (S.D.N.Y.
2013) (ADEA retaliation claim). “A complaint eétaliation that is ‘wholly conclusory’ can be
dismissed on the pleadings alon&taham v. Henderso®9 F.3d 75, 79 (2d Cir. 1996¢cord

Blalock v. JacobserNo. 13 Civ. 8332, 2014 WL 5324326, at *6 (S.D.N.Y. Oct. 20, 2014).



Here Plaintiff alleges thadefendants engaged in a campaign of harassment, ultimately
forcing her resignation, on account of her 2008 and 2011 lawsuits. The Complaint alleges
retaliation only in a conclusory fashion but does allege facts sufficient to show a causal link
between Plaintiff’s filing oMassaro I(the protected activity) and the subsequent allegedly
retaliatory actions taken against Plaintiff.

The Complaint offers no direct evidence of liatary animus directetbwards Plaintiff.
The Complaint also contains no indirect evidersteh as allegations of retaliatory conduct
directed at other employees who filed lawsuits gjahe DoE; or allegatns of specific adverse
actions directed at Plaintiff that closely followed the filingvdssaro |,with specific dates
identifying when the first retaliatory action commencddhe Complaint alleges that Plaintiff
“endured a retaliatory hostile work environment as a result of claiming she has been
discriminated against” and that the retatiattook place “from August 2013 to [the] date of her
retirement in July 2016.” This allegation is iffstient as a matter of law to infer retaliatory
animus from temporal proximity.

Although there is no bright line to determmben the gap between protected activity and
retaliatory action is too attenuated, when thaeniff relies on tempa@l proximity alone, the
cases “uniformly hold that the tempopabximity must bevery close.” Clark Cty. Sch. Dist. v.
Breeden532 U.S. 268, 273 (2001) (internal quotation marks omittextlord Carter v. Verizan
No. 13 Civ. 7579, 2015 WL 247344, at *14 (S.D.NJén. 20, 2015). An adverse action that
occurs within days of a proteed activity is likely sufficientlyclose to infer causation, but
several months is noCompare Littlejohiv95 F.3d at 319-20 (“Littlejohn's allegations that the
demotion occurred within days after her complagoftdiscrimination are sufficient to plausibly

support an indirect inference of causationvijh Hollander v. Am. Cyanamid C&95 F.2d 80,



85-86 (2d Cir. 1990) (holding that the “lack ofdance demonstrating a causal nexus between
[plaintiff's] age discrimination complainhd any subsequent action taken towards him”
precluded his claim where the only evidenceadsation was a three-and-a-half-month lapse
between complaint and adverse actiobD)strict courts in this cingt have held that a “temporal
gap of more than a few months will generallyifigufficient to raise a plausible inference of
causation without more.Ray v. N.Y. State Ins. Furido. 16 Civ. 2895, 2018 WL 3475467, at
*11 (S.D.N.Y. July 18, 2018) (collecting cases).

Plaintiff filed Massaro lin October 2011, and the Compliaaileges that the retaliation
began in August 2013. This twenty-two montip gp@tween the protected activity and alleged
retaliatory action is too large to show a caus, lparticularly when Plaintiff relies on temporal
proximity alone. See Dhar v. City of New Yor&55 F. App’x 864, 866 (2d Cir. 2016) (summary
order) (holding that a ten-monthghetween a complaint and a retaliatory act was too attenuated
to support causation at the motion to dismsisgie when the plaintiff relied on temporal
proximity alone).

The Complaint as a whole contains exampliesonduct that occurred “from 2012 to the
date of [Plaintiff's] constructive terminatioR.”However, these are not within the period of
claimed retaliation, perhaps incagnition of the principle afesjudicata discussed below.

Even if incidents of retaliadn during 2012 were pertinent, tG®@mplaint’s allegations are “too

vague in nature and non-specific” about tim@tovide a basis for analyzing temporal

2 As these acts are alleged toapart of an alleged continuingplation of harassment they are
not outside the statute of limitations and maybesidered. Otherwise time-barred claims may
proceed when separate acts “collectivedpstitute one unlawful employment practice.”
Washington v. County of Rocklarg¥3 F.3d 310, 318 (2d Cir. 2004) (quotigt'l R.R.
Passenger Corp. v. Morgaf36 U.S. 101, 111 (20025¢cordStaten v. City of New YQqrk26

F. App’x 40, 43 (2d Cir. 2018) (summary order).
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proximity. See Carter2015 WL 247344, at *15 (grantirgmotion to dismiss when the
plaintiff's complaint did not identify specific dates as to when retaliatory actions commenced).
The earliest retaliatory action for which tBemplaint provides a specific date -- the
Unsatisfactory Rating -- occurréa June 2012, eight months aftdassaro Iwas filed. When
relying on temporal proximity ahe, an eight-month gap betweée protected activity and the
retaliatory conduct itoo great to establish causatiddee idat *15 (A seven month gap
between a complaint and a retaliatory act “isalose enough in time . . . to give rise to any
plausible causal inference.”).
2. ResJudicata

Even if the Complaint offered specific expl@s of retaliatory actions earlier in 201@s
judicataprecludes Plaintiff from relyingn incidents before May 10, 2013, whdassaro Iwas
dismissed. Under the Full Faith and Credit 2&,U.S.C. § 1738, a federal court must apply
New Yorkres judicatalaw to New York state court judgmentSeeAmBase Corp. v. City
Investing Co. Liquidating Tr326 F.3d 63, 72 (2d Cir. 2003). Under New York Law, the
doctrine of “f]Jesjudicatagives binding effect to theigigment of a court of competent
jurisdiction and preventhe parties to an action, ariise in privity with them, from
subsequently relitigating any questions that were necessarily decided théegins’v. Cuevas
118 F.3d 122, 126 (2d Cir. 1997) (internal quotation marks omitted) (qudatis v. Swiss
Bank Corp, 265 N.E.2d 739, 743 (N.Y. 1970g¢cord Ortega v. Arnold & Marie Schwartz Hall
of Dental SciencedNo. 13 Civ. 9155, 2016 WL 1117585 ,*4t(S.D.N.Y. Mar. 21, 2016)
(applying New York law).“[O]nce a claim is brought to arfal conclusion, all other claims
arising out of the same transaction or sesfeisansactions are bad, even if based upon

different theories or if #king a different remedy.Paramount Pictures Corp. v. Allianz Risk

11



Transfer AG96 N.E.3d 737, 751 (N.Y. 2018) (internal quotation marks omitt€éd)determine
whether two acts stem from the same transaatiourts look to “whethethe [underlying] facts
are related in time, space, origin, or motivatiwhether they form a convenient trial unit, and
whether their treatment as a unit conforms topidugies’ expectations drusiness understanding
or usage.”Xiao Yang Chen v. Fische843 N.E.2d 723, 725 (N.Y. 2005) (internal quotation
marks omitted)accord Specialized Real8ervs., LLC v. Maikis¢t®99 N.Y.S.2d 430, 432 (2d
Dep’'t 2014).

Plaintiff's second amended complaintNfassaro | the last-filed comlaint in that action,
contains facts similar to tH#012 factual allegations in Piaiff's current Complaint.
Specifically, theMassaro Icomplaint states that betwe2®06 to 2012, Plaintiff’'s superiors
forced her to work in unsanitary classroom abads, filed a letter in her personnel file for
excessive absences, gave her inadequate acdessling materials, did not allow Plaintiff to
teach new classes, and assigned Plaintiff lasigesses with many disruptive students. The
Massaro Icomplaint also alleges that in 2012, Rtdf received an Unsatisfactory rating and
was falsely accused of not timely reporting a chemical spill.

These facts are identical to, anise out of the same ser@fstransactions as, the 2012
allegations in Plaintiff's current Complaint. &lunsatisfactory rating amthemical spill incident
in Massaro lare pleaded again in the Complaint iis ttase, but the doate of res judicata
precludes Plaintiff from reserting those claims her8ee, e.gBayer v. City of New Yoy©83
N.Y.S.2d 61, 64 (2d Dep’'t. 2014) &ggudicata precluded the plaiifitt claims when he asserted
many of the same instances of age discriminatiat underpinned hisipr litigation in his

current action).

12



The remaining 2012 incidents alleged in ther@tint are not speddally mentioned in
Massaro | but they arise from the same series of transactions that formed the basis for the prior
action. Like the facts alleged Massaro | the 2012 incidents herelate to Plaintiff’s
employment as a teacher, involve the same affamtiff and Assistanrincipal Kontarinis),
and are similar in kind to the adversei@as$ Plaintiff alleges she sufferedMassaro | The
Complaint here alleges that in 2012, Plaintifffisted from poor classroom conditions, faulty
attendance records, inadequate teaching equipiisniptive students, and inadequate advanced
art courses. The 2012 incidents in Plainti@smplaint are precluded on res judicata grounds
because they arise from the same underlying series of transactMassaso | SeeGropper v.
200 Fifth Owner LLC58 N.Y.S.3d 42, 43 (1st Dep’'t 201(Darring the plaintiff’'s claim on res
judicata grounds when the allegations of bikig discrimination in the new action merely
consisted of additional instances of conduelviously assertei a prior lawsuit)Reininger v.
New York City Transit AuthNo. 11 Civ. 7245, 2016 WL 10566629, at *7 (S.D.N.Y. Dec. 22,
2016) (barring the plaintiff's claim when her cemt and prior legal actions mention the same
types of workplace mistreatment the plaintiff enéfd at the hands of the same supervisors).
IV. CONCLUSION

For the foregoing reasons, Defendant’s motion to dismiss is GRANTED.

The Clerk of Court is respectfully directamlclose the motion at Docket Number 22 and
close the case.

Dated:September 11, 2018 7
New York, New York M /44 %

Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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