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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

PANJIVA, INC., et al,

Plaintiffs,
17-CV-8269(JPO)
_V_
OPINION AND ORDER

UNITED STATES CUSTOMS AND
BORDER PROTECTIONEet al,
Defendans.

J. PAUL OETKEN, District Judge:

Plaintiffs Panjiva, Incand Trade Data Services, Inc. d/b/a ImportGe(ao#ectively,
“Panjiva”) bring this action again§iefendants the United States Customs and Border Protection
(“CBP”) and theUnited State®epartment of Treasurigollectively,“the Government”under
the Freedom of Information Act, 5 U.S.C. § HXeq(“FOIA”), the Administrative Procedure
Act, 5 U.S.C. 8 70kt seq (“APA”), and the Tariff Act of 1930, 19 U.S.C. § 1431(c). (Dkt. No.
1 (“Compl.”) 1 1) Plaintiffs assert that CBP unlawfully failed¢omply withthe requirements
of FOIA in response to Plaintiffs’ requests for data from aircraft cargo manif@sepl. 11 3—
4.) Plaintiffs further assert that CBP atiee Treasury violated the Tariff Act and the APA by
denying access to aircraft cargo manifest information and failing to pgateuegulations to
facilitate public access to such informatid@ompl. | 5.)

Defendantsiow moveto dismiss the Complaint in part under Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon which relief caraiméegr. (Dkt. No. 21.)
For the reasons that follow, Defendants’ motion is granted.

l. Background

The Courtdrawsthe following factdrom the Complaintwhich aretaken agrue for the

purpose of resolving ik motion to dismiss.
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Plaintiffs Panjiva and ImportGeniase companies that seek to serve the global trade
community and improve efficien@nd decisiormaking in global commerdsy aggregating and
analyang data from a number of sources, including U.S. customs shipment data from CBP.
(Compl. 11 11-12. At issue in this suiare“aircraftcargomanifests, which contain
informationregardingairbornecargoshipments enterinthe United States(Compl. 11, 25.)

CBP haghestatutory authority to requitthat aircraft entering the United States sulihese
cargomanifests, as well as the authorityrégulate the contents of and submission procedures
for these manifestsSeel9 U.S.C. § 1431(b), (d); 19 C.F.R. 88 122.48, 122.48a(a).

Plaintiffs haveeachsubmitted=OIA requestseekingaircraft manifest informatiofrom
CBP. Specifically, on January 26, 2015, ImportGenius submitted a FOIA request to CBP
seeking “access to and copies of the portions of ALL aircraft manifestsfound shipments
form [sic] January 1, 2014 to July 31, 2014 that have been designated for public disclosure by 19
U.S.C 81431(c).” (Compl. 1 32.) CBP denied ImportGenius’s request. (Compl. 1 40.)
ImportGenius appealed, and CBP again declined to respond to the request because “doing s
would impose an unreasonable burden upon the agency.” (Compl. § 48.) Similarly, on January
17, 2017, Panjiva submitted a FOIA request to CBP seeking “access to and copies ofahe porti
of ALL aircraft manifests for inbound shipments from December 5, 2016 to December 9, 2016
that have been designated for public disclosure by 19 U.S.C §1431(c).” (Compl. fs5f.) A
October 26, 2017, CBP had not made a final determination on Panjiva’s request. (Compl. § 66.)

Panjivafiled this action in connection with those unsuccessful FOIA requédstslaims

fall into three groups:irkt, Panjivaassers that CBP violated FOIA by failing to disclose the

! The Complaint describes numerous other communications from and actions by
CBP regarding these FOIA requestsd, e.g.Compl. 11 42, 46, 58-59, 61), but the Court
recounts only those facts necessary to resolve this motion to dismiss.



requested aircraft manifest information, failing to adhere to the sapr@tedural

requirements, and engaging in a pattern or practice of unlawful conduct bycsigcif
withholding aircraft manifeshformation. (Compl. 1§ 83-12&¢unts +V).) Second, in the
alternative Panjivaassers that CBP’s failure to satisfy the requirements of FOIA also vislate
the APA. Compl.qY 114-125, 148-155 (CousitV, VIII).) 2 And third, Panjivassers that
CBPhas violated the Tariff Acdnd the APAby failing to disclose the information, and thia
Treasury has violated the sastatutedy failing to promulgate regulations to facilitate access to
suchaircraft manifest data(Compl.f1 126-147 (Count&/I-VIl).) The Government now
movesto dismiss the Complaint in part, seeking to dismiss the second and third sets of claims
invoking the Tariff Act and the AP#or failure to state claims upon which relief can be granted
(Dkt. No. 22 at 1-2.)

. Legal Standard

To survive a motion to dismiss undezderal Rulef Civil Procedure 12(b)(6pa plaintiff
must plead factual allegations sufficient “to state a claim to relief that is plausiblefaceits
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (20D7A claim is facially plausible “when
the plaintiff pleads factual content that allows the court to draw the rddsanference that the
defendant is liable for the misconduct allegedshcroft v. Igbal556 U.S. 662, 678 (2009).
The Court must accept as true all wakaded factual allegations in the complaint and “draw][ ]
all inferences in the plaintiff's favor.Allaire Corp. v. Okumys433 F.3d 248, 249-50 (2d Cir.
2006) (internal quotatiomarks omitted). However, “the tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable to legal conclusionsdddmea

recitals of the elements of a cause of action, supported by mere conclasemesits, do not

2 Count V alleges a pattern or practice of violating FOIA, and asserts that sai
conduct is unlawful under both FOIA and the APA. (Compl. {1 114-125.)



suffice.” Igbal, 556 U.S. at 678. “[T]he duty of a court” in ruling on a motion under Rule
12(b)(6) ‘is merely to assess the legal feasibility of the complaint, not to assay the Weight o
evidence which might be offered in support theredfdgan v. Fischer738 F.3d 509, 514 (2d
Cir. 2013) (quotinddiFolco v. MSNBC CablelLC, 622 F.3d 104, 113 (2d Cir. 2010)).

[1. Discussion

The Governmengeels dismissal ofwo sets of claims against it: (1) claims premised on
the Tariff Act and its amendments (Counts VI-VII); and (2) claims under tiAetAdt are
duplicative ofPanjiva’'sFOIA claims (Counts V and VIII). The Court discusses each in turn.

A. Tariff Act Claims

In Count VI of the Complaint, Panjiassers that CBP’s failure to disclose the requested
aircraft manifest information constitutes a violation of the Anticounterfeitings@uoer
Protection Act (“ACPA). (Compl. 1 129.) Panjiveead the ACPA to require CBP to make
certain categoeis of information in aircraft manifests “available for public discloSed to
permit withholding the information only the agencynvokes specific exceptions. (Compl.
1125-26.) Relatedly, in Count VII, Plaintiffs assert that the ACPA require@rdasuryto
“establish procedures to provide access to [aircraft] manifests” and petmuodgulations to
carry out the terms of the ACPA related to aircraft manifests, but it hasfultyefailed to do
so. (Compl. 11 137-140.)

The Governmertiasmovedto dismiss both of these clainagguingthat they rest on an
incorrect interpretation of the Tariff Act and its amendmeirigthe Government’'sterpretation
of the relevant statutei,is not required to publicly disclose aircraft manifests, anditmesed
not adopt procedures or promulgate regulations facilitating access tdt aivaréfests. (Dkt.
No. 22 at 1-2.) The Court agrees with the Governmesdiding of the statuteand therefore

grantsits motion to dismiss these counts.



To understand the parties’ dispute, the Ctitst examina how the statutory provision at
issuehasevolvedover time The foundational statute at issue is the Sriatdey Tariff Act of
1930, which required that all vessels entering the country maintain certain itiormnd'a
manifest” for customs inspection. Pub. L. No. 71-361, § 431, 46 Stat. 590, 710 (codified as
amended at 19 U.S.C. § 1431(a)). Since the enactment of the Taritiéstatutory term
“vessel” has been consistently defined to encompass anything “capable ofissiin@gs a means
of transportation in water,” arttie termexpressly‘does not includaircraft.” Id. § 401(a), 46
Stat. at 708; 19 U.S.C. § 1401(a).

Congress amended 8§ 431 of the Tariff Act in 1984, adalésgibsection (c)(1) the
requirement that a list of specified “information, when contained in such ntasiiedl be
available for public disclosure.Trade and Tariff Act of 1984, Pub. L. No.-983, Title I,

8 203, 98 Stat. 2948, 2974 (codified as amended at 19 U.S.C. § 1431 (Thi$)jprovision in
effect created a pubhdisclosure requirement for vessel manifests, subject to exceptions that the
Secretary of the Treasury could invoke to withhold informati®eel9 U.S.C. § 1431(c)(2).

In July 1996 Congress amendéle public-disclosure requirement in 8 431(c)(1) of the
Tariff Act with the enactment of the ACPA. The ACIR#dified§ 431(c)(1) “by inserting
‘vessel or aircraft’ before ‘manifest.” Pub. L. No. 104-153, § 11(1), 110 Stat.1386, 1389 (
2,1996). The ACPA also amended the list of specified information to be disclosed, to insert
references to airports and aircralitl. 8 11(2)44). The effect of these changes was to extend the
public-disclosure requirement to encompass both vessel and aircraft manifestslul<2,

1996, the operative clause 0#81(c)(1) of the Tariff Act appeared thu¥Except as provided in
subparagraph (2), the following information, when contained in such vessel or aranakest,

shall beavailable for public disclosure[.]”



Shortly thereafter, in October 1996, Congress amended § 431(c)(1)’'s public-disclosure
requirement yet again. This time, the amending statute provided that “Sectio){Y3df(the
Tariff Act of 1930 (19 U.S.C. 1431(c)(1)) is amended in the matter preceding subpara#graph (
by striking ‘such manifest’ and inserting ‘a vessel manifest.” Misoelbus Trade and
Technical Corrections Act, Pub. L. No. 104-295, § 3(a)(3), 110 Stat. 3514, 3515 (October 11,
1996)(“Corrections Act”)

The Office of Law Revision Counsel of the U.S. House of Representatives then
attempted to amerttie provision in the U.S. Code that corresponds to § 431 of the Tariff Act, 19
U.S.C. § 1431, to be consistent with the July and October 1996Se#2.U.S.C. § 285b. The
resulting codification of § 431(c)(1) of the Tariff Act produdkd version that still exists today:

Except as provided in subparagraph (2), the following information, when
contained in a vessel vessel or aircnainifest, shalbe available for public
disclosure:

(A) The name and address of each importer or consignee and the name

and address of the shipper to such importer or consignee, unless the

importer or consignee has made a biennial certification, in accordance

with procedires adopted by the Secretary of the Treasury, claiming

confidential treatment of such information.

(B) The general character of the cargo.

(C) The number of packages and gross weight.

(D) The name of the vessel, aircraft, or carrier.

(E) The seaport or igaort of loading.

(F) The seaport or airport of discharge.

(G) The country or origin of the shipment.

(H) The trademarks appearing on goods or packages.

19 U.S.C. § 1431(c)(1) (footnote omitted). As a footnote to the repetitive use of “vessel” in the
opeaative clause, the).S. Code states: “So in original.ld. at n.1.

Relying on the ACPA and the current version of the U.S. Code, Paojnand that the
public-disclosure requirement in 8§ 431 of the Tariff Act mandates the disclosure of bs¢h ve

and aircraft manifestgDkt. No. 34 at 2-5.)The Governmentlisagres, asserting that the



October 1996 amendment removed the requirement to disclose aircraft manifes&48itle
such that now only vessel manifests are subject to public disclosure. (Dkt. No. 22 atT6-11.)
address this questiai statutory interpretation, the Cowxnsiderdirst the statutory texthen
the application of the rule against superfluity, &indlly therelevant legislative and statutory
history.
1. Statutory Text

“When interpreting the meaning of a statute task we have before-ughe starting
point of inquiry is of course the language of the statute itsaifre Edelman295 F.3d 171, 177
(2d Cir. 2002). But this case introduces a unique wrinkletistatutory interpretation
analysis, because the parties disagree aboubtitentof the relevant statutory texRanjiva
contendghatthe Court should rely on the text of § 431 as it appears in the U.S. Code, 19 U.S.C.
§ 1431. (Dkt. No. 34 at 9-10.) The Government coutitetsthe text of the individual
enactments, as they appeared in the Statutes at Large, contéutdsvantext herefor the
purposes of statutory interpretation. (Dkt. No. 22 at 5-7.)

“Though the appearance of a provision in the current edition of the United States Code is
‘prima facie’ evidence that the provision has the force of law, it is the &satit arge that
provides the ‘legal evidence of laws[.]J.S. Nat. Bank of Oregon v. Indep. Ins. Agents of Am.,
Inc., 508 U.S. 439, 448 (1993) (quoting 1 U.S.C. §8 2D24(a))® “Accordingly, if there is a
discrepancy between the two, the codified version of the law must yield to theeSattLarge.”

Washington-Dulles Transp., Ltd. v. Metro. Washington Airports AR@3 F.3d 371, 378 (4th

3 The U.S. Code serves as legal evidence of the law only where Congress has
enacted the specific title into positive law. Congress has not done so for Titlee®d.U.S.C.
8 204(a) & note (omitting Title 19 from list of titles that have been enacted into pdaitiye



Cir. 2001);seeUnited States v. Welde®77 U.S. 95, 98 n.4 (1964)enriquez v. United States
No. 03 CIV. 478 (DC), 2003 WL 21242722, at *2 (S.D.N.Y. May 29, 2003).

Panjivaassers that theres no discrepancy between the Code and the individual
enactments, and thus the Court can rely on the Code as the conclusive statutobktekto. (
34 at 11-12.) Not so. In amending § 431(c)(1), the Corrections Act struck the phrase “such
manifest” andsubstituted the phrase “a vessel manifest.” Pub. L. No. 104-295, § 3(a)(3), 110
Stat. at 3515. It is undisputed that the codified provision diéxextutethat precise change,
because making that precise change was impossible: the phrase “suchthmanitesyer
appeared in 8 431. The Office of Law Revision Counsel tried to accommodate this In@possi
amendment by replacing therd “such” with “a vessel.”But the fact that the Office had to
deviate from the specific amendment directed by the GayrscAct demonstrates an
inconsistency between the codification and the enactment. As a result, the Gstudak to
the text of the Statutes at Large to discern the meaning of § 431(c)(1).

The relevant Statutes at Large here are the ACPA, 1161889, and the Corrections
Act, 110 Stat. at 3515. In construing those statutory enactments, theé'rGasirbegin with the
language employed by Congress and the assumption that the ordinary meaninguo ttzagd
accurately expresses the legislative purposimited States v. Kozeny41 F.3d 166, 171 (2d
Cir. 2008) (quoting United States v. Albertini, 472 U.S. 675, 680 (1985)). “If the statutory terms
are unambiguous, we construe the statute according to the plain meaning of its wadfds. . . .
however, the terms are ambiguous or unclear, we may consider legislative &gt other tools
of statutory interpretation.Nwozuzu v. Holdef726 F.3d 323, 327 (2d Cir. 2013).

In July 1996, the ACPA “insert[ed] ‘vessel or aircraft’ before ‘manifeist’the operative

clause of § 431(c)(1). Pub. L. No. 104-153, § 11(1), 110 Stat. at 1389. The effect of this action



was to amend the phrase “such manifest” to become “such vessel or aircraft malmfest.
October 1996, the Corrections Act “str[uck] ‘such manifest’ and insert[ed] ‘alvaaséest’™
in the operative clause of 8 431(c)(1). Pub. L. No. 104-295, § 3(a)(3), 110 Stat. at 3515.
However, the phrase “such manifest” no longer appeared in § 431(c)(1) when this amendment
was made. As a resulhe Court cannot combine the ACPA and Corrections Act in a
straightforward manner to yield a single, defirgtstatutory text that fully incorporates both
amendments. Rather, the statutes contain contrary indications of congresseomahimich
both parties rely on to support their preferred interpretations.

Panjiva contendthat the Corrections Act left the requirement to disclose aircraft
manifests untouched in the statute, because although the Corrections Act amerefedetieer
to a “vessel manifest” in 8 431(c)(1), it did not remove the reference to “aincaaifests.”
(Dkt. No. 34 at 11.)And according to Panjivabecause Congresspresumed to know how to
amend statutes, its failure to expressly strike the reference to “aircraféstsinin 8431(c)(1)
means thathe phrase was left in intentionally. (Dkt. No. 34 at 11-12, 17 & n.7.)

The Gaoernmentasserts to the contratiyat in inserting the phrase “vessel manifest” into
the operative clause of § 431(c)(1) in the Corrections Act, Congress interioet tbe

public-disclosure requirement to cover omssel manifests. (Dkt. No. 22 at 7, 10.)

4 The interpretation of § 431 of the Tariff Act offered here by the Government

appears to be the CBP’s lostanding interpretation of this statutory ambigu8geSharon
Yamen,One If by Land, Two If by Sea, but Not IfAy. Implications of A Legal Difference in
Manifest Disclosurg37 Seton Hall Legis. J. 119, 135 n.90 (2012); Helen Atkin&orhiguity

Fogs Destiny of Cargo Manifest Disclosude on Commerce (Mar. 4, 1999),
https://www.joc.com/ambiguitjogs-destinycamgo-manifestdisclosure_19990304.html. But the
Government’s briefs do not seek any deference for its pos@tio®ohm v. Scholastic IndNo.

16 CIV 7098 (JPO), 2018 WL 1605214, at *5 n.5 (S.D.N.Y. Mar. 29, 2018) (noting that “courts
defer to an agencyisiterpretation to the extent it has the ‘power to persuade’™ (quoting
Skidmore v. Swift & Cp323 U.S. 134, 140 (1944))} is unnecessary tecide whether any



Acknowledging that the text of the Corrections Act amendment did not preciselgnt@athe
thenexisting text of § 431(c)(1), the Governmeifiiers two potential explanationsirdt, that
Congress was working off of the text of § 431 that pre-dated the ACPA amendment, which
included the phrase “such manifest”; and second, that Congress meaattohereplacenent

of all the words between “such” and “manifestith the phrase “a vessel manifedtyit in doing
so Congresemitted an ellipsis(Dkt. No. 22 at 10 n.2.)

The Court agrees that the first scenario is what likely occurred heres fanet the
Corrections Act wapurporting to amend language in 8§ 431(c)(1) as it existed prior to the
ACPA. Given that the ACPA was enacted only thmeenths prior, and different committees of
the Senate originated tleenflictingamendments, mistakeof this nature is easy to
comprehend CompareS. Rep. No. 104-177, 104th Cong. (1995) (Judiciary Comwith,S.

Rep. No. 104-393, 104th Cong. (1996) (Finance Comm.). And if this outtdatiescenarias
indeed what occurred, it would mean tivien adoptinghe Corrections Achmendment
Congress would have understood the new text of § 431(a)(1) to refer to vessel mamiyests
And, contrary tdPanjiva’sassertion, Congress’s failure to expressly strike the phrase “aircraft
manifest” under theecircumstances wouldrovide no indication of deliberatesffort to keep

the words in the statute. Looking at the plain meaning of the text in conjunction with the
statutory history of 8 431(c)(1), therefore, the Court is inclined to favor the Gogetism

understanding of the statute.

such deference would be appropriate here, howbeeguse the Court agrees with the meifits
the Government’s statutory interpretation.

5 This point is further supported by the report of the Senate Committee on Finance,
regarding the Corrections Act of 1996, which demonstrates that the Committeekasy off
of the preACPA statutory text.SeeS. Rep. No. 104-177, 104th Cong43t(1995) As
explained below, because the relevant statutory text here is ambiguous, the Gauoh soidt
legislative history to discern congressional intent.

10



Ultimately, however, the Court is faced with@malgamation of language from
incompatible statutes and left to speculate ahout they came to be. The Court thus concludes
that no clear meaning can be discerned from the statutory text alone. Bebausgt‘is . . .
subject to ‘divergent, but plausible, constructions’ on the issue of [aircraft nahifesit is
ambiguous in revealinGongress’sntent on this subject.Cohen v. JP Morgan Chase & Co.

498 F.3d 111, 117 (2d Cir. 2007) (quotikguse v. Wells Fargo Home Mortgage, 1283 F.3d
49, 58 (2d Cir. 2004)). The Court thus turns to “other tools of statutory interprétation,
Nwozuzu726 F.3d at 327—namely, the rule against superfluitiesegiglative history—to
assist in determining the best reading of § 431(c)(1).

2. RuleAgainst Superfluity

The maintool of interpretation relied on by the parties is the rule against supgréiso
known as the canon against surplusage. Under this prinapla;ts must give effect to all of a
statutés provisions ‘so that no part will be inoperative or superfluous, voidsignificant™
United States v. Harris838 F.3d 98, 106 (2d Cir. 2016) (quoti@grley v. United State$56
U.S. 303, 314 (2009) Therefore, where parties offer two competing interpretations of a statute,
the ruleagainst superfluitie§avors that interpretatiowhich avoids surplusagjand
redundanciesFreeman v. Quicken Loans, In666 U.S. 624, 635 (201mphasis removed)

But “[t] he canon against surplusage is not an absolute iMlark v. Gen. Revenu@orp., 568
U.S. 371, 385 (2013). “[O]ur hesitancy to construe statutes to render language superfluous does
not require us to avoid surplusage at all costs. It is appropriate to tolerateeaadegynplusage
rather than adopt a textually dubious construction that threatens to render therewisien a
nullity.” United States v. Atl. Research Cob1 U.S. 128, 137 (2007).
Panjiva contends that this canon suppitsteeading of the statute in two ways. First,

Panjivaassertshat Congress added “aircraft manifest” to the operative clausd2%(g)(1) in

11



the ACPA and never removed it; therefore, “aircraft manifest” remains in theftstetute and
must be given effect. (Dkt. No. 34 at 13-14.) The Government respaitisis argument is
premised on the assumption that the U.S. Code furnishes the conclusive text of the provision at
issue, and that on a proper reading of the statues “aircraft manifest’maseckfrom the
operative provision by the Corrections Act. (Dkt. No. 35 at 3.) The @gueeswith the
Government. Panjiva’s argument that the Government’s proposed construction of wheutex
render redundant the word “aircraft” holds weight only if the Court weagtee withPanjiva’s
argument that the wortircraft” is in fact still contained in the statutory text/herethere is
not a single, definitive statutory text to analyaesurplusage argument premisedymming effect
to disputed languagests on circular logicPanjiva’sfirst surplusage arguemtis thus
unpersuasive because it assumes the correctness of Pagsiéignas to the more fundamental
guestion of what the text is.

Panjivas second surplusage argument, though more persuasive, is similarly unavailing.
As discussed above, the ACPA amended the list of information subject to disclosure under
8 431(c)(1)to add references to airports and aircr&eel9 U.S.C 81431(c)(1)(DHF). The
Correctiors Act subsequently amended the operative clause, but it did nothing to remove these
additional references. Panjisegueshat the rule against superfluity counsels in favatsof
interpretation of the statute, in order to “make sense of the continesehge of” those terms
and “give them effect.” (Dkt. No. 34 at 14.Jhe Governmen&acknowledgethat the
Corrections Act did not expressly remove those terms from the statute. (Dkt. Nd.12p But
it maintairs that those “vestigial references” have no continuing force, because the @erativ
clause that creates the entitlement to disclosure was amended teeintuaft manifest The

upshot of the Corrections Act amendment, according to the Governnangsentially to

12



impliedly repeathose references. (Dkt. No. 22 at 11-12; Dkt. 35@&) 3n responsdlanjiva
strenuously contestvhether the requirements for an implied repeal are satisfied (i2ke.No.
34 at 15.)

The Court need not resolve that dispute, however, betagisale against superflyit
would not lead the Court to addpanjiva’sinterpretatiorin any event This is becauséhe
canon against superfluigssists only where a competing interpretation gives effect ‘to every
clause and word of a statuteMicrosoft Corp. v. 14l Ltd. P’ship564 U.S. 91, 106 (2011)
(quotingDuncan v. Walker533 U.S. 167, 174 (2001)). And wh&ongress acts to amend a
statute, we presume it intends its amendment to have real and substantial Efigky Int’l
Elecs., Inc. v. Ri{Z136 S. Ct. 1581, 1586 (2016) (quotidgited States v. Quality Stores,

Inc.,, 572 U.S. 141, 148 (2014)).

Section 3(a)(3) of the Corrections Act is one such amendnifethie Corrections Act is
to be construed as havingany waysubstantivelyamended 431(c)(1), the only plausible
understanding of its effetd that itexempédairplane cargo manifests from public disclosure.
arguing to the contrary, Panjiva offersalternativeexplanation for what Congress intended
§ 3(a)(3)to dothat is consistent with Panjivagseferrednterpretation of § 431(c)(1).(SeeDkt.

No. 22 at 7; Dkt. No. 35 at 5.) Nor can the Court think of @gcausd’anjiva’salternative

6 In arguing that the legislative history of ther@etions Act does not support the

Government, Panjiva offers one brief explanation of the effect of § 3(a)(3) of thecmms Act
that is consistent with it®ading of the statutePanjiva contendthat the Corrections Act
amendment clarified that “vessel manifests” refer onkyatercraft, and left the “aircraft”
clause of #31(c)(1) unaffected. (Dkt. No. 34 at 20.) But given the Tariff Act’s already
consistent and clear definition of “vessel,” this clarification posited by\Rawpuld be equby
“superfluous, void or insignificant.Harris, 838 F.3dat 106 (quotingCorley, 556 U.Sat314).
As such, this implausible explanation fails to get off the ground.

13



interpretation of § 431(c)(1) would rendeet@orrections Acamendment entirely superfluous,
Panjiva cannot benefit from the rule against superflustigeMicrosoft Corp, 564 U.S. at 106.

In this case, écause somsuperfluityis unavoidable, the Coupreferstheinterpretation
thatproduesredundancies/hich do less violence to the statutegerall As between select
references in a descriptive list, 19 U.S.C. § 1431(c)(1)@)er, alternativelyan entire
provision amending the operative clause goverthiegstatutory entitlement at issiryb. L. No.
104-295, § 3(a)(3), 110 Stat 3515, this principle favorthe interpretation that gives effect to
the latter. The Government’s interpretation of § 431(c)(1) thus avoids the more significant
surplusage.

3. Legidative History

“Where statutory language is ambiguous, we may consider legislative histibrg
doing so, we must ‘construct an interpretation that comports with [the statutgisfyppurpose
and does not lead to anomalous or unreasonable res@tlih v. Davidson Fink LLP852
F.3d 207, 214 (2d Cir. 2017) (quotiRgello v. Bureau of Citizenship & Immigration Seyéi1
F.3d 324, 327 (2d Cir. 2007(alterations in origindl Both parties invoke statements from the
legislative history of the Tariff Act's amédments to support their interpretations of § 431(c)(1).
But overall,the legislative historyurthersupports the Governmestteading of the statute.

Panjivarelieson a report regarding the ACPA from the Senate Judiciary Committee to
argue that Congress clearly intended to extend the public-disclosure rezptiteraircraft
manifests. (Dkt. No. 34 at 19.) The report expressly states that ACPA § 11 “edisrina
unwarranted and outFdate distinction between information required [to be publicly disclosed]
about goods shipped by sea as compared to goods shipped by air.” S. Rep. No. 104-177, 104th
Cong. at 11 (1995)The Governmerdlsoinvokesa Senate reporrom the Committee on

Finance, to suppoits argument that Congress intended the Corrections Act to limit public

14



disclosure to vessel manifests only. (Dkt. No. 22 at 8.) The report explained thag¢vhatrel
provision in the Corrections Atamends se@n 431(c)(1) of the Tariff Act of 1930 to clarify
that the reference in the section is to vessel manifests and not to other typesfedts1” S.
Rep. No. 104-393, 104th Cong. at 3 (1996).

Panjivachallengs the Governmenteliance on this statemgrmralling it a “single,
somewhat ambiguous sentence.” (Dkt. No. 34 at 20.) The Court disagrees with that
characterization To the extenPanjivabriefly attemps to offer alternate explanations for the
meaning of the statemerKt. No. 34at 26-21), the Court is unpersuadedot only is the
statement clear evidence that the Corrections Act amendment was enactedctahesitope of
§431(c)(1), mt the Finance Committeseport contains othevidenceconfirmingcongressional
intent to do so. The report concludes with a section demonstrating the changes to lee made t
existing law, showing “existing law to be omitted . . . enclosed in black bracketshewwd
matter . . . printed in italic.” S. Rep. No. 104-393 at 37. This section of the rgquadants
§ 431(c)(1) as follows: “(c)(1) Except as provided in subparagraph (2), the following
information, when contained [such manife$t a vessel manifeshall be available to public
disclosure: ....” S. Rep. No. 104-393 at 43isT™onfirms hatthecommittee understoadtiat
the version of 831(c)(1) that would exist after its amendmewould covervessel manifests
only, andthat it would omitany reference to aircraft manifests from the operative clause of
8431(c)(1).

Ultimately, bothparties have invoked legislative history demonstrating clear indications
of contradictory congressional intent. The Senate Judiciary Committededtéhe ACPA to
extend the publidlisclosure requirement to aircraft manifests. And the Senate Finance

Committes intended just the opposite, namelytfue Corrections Act to limit the requirement to
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vessel manifests onlylt is well established that ‘when two statutes are in irreconcilable
conflict, we must give effect to the most recently enacted statuteisiatke most recent
indication of congressional intent.'California Pub. Employees’ Ret. Sys. v. WorldCom, Inc.
368 F.3d 86, 104 (2d Cir. 2004) (quoitimgre lonosphere Clubs, In©22 F.2d 984, 991 (2d
Cir. 1990)). The same principle applies where parties invoke conflicting legislative histony f
different statuteswhich here dictates giving effect to Congress’s inteméstrict the
public-disclosure requirement in 8 431(c){dvessel manifests only

4. Subsequent Legislative and Statutory History

In addition to legislative history from the enactment of the APA and Corrediicnshe
parties also invoke subsequent legislative and statutory history to support tthicigses § 431.
“[S]Jubsequent legislativeistory will rarely override a reasonable interpretation of a statute that
can be gleaned from its language and legislative history prior to its enattiBeetyv. Chap
540 U.S. 614, 626—27 (2004) (quotigglid Waste Agency of Northern Cook Cty. v. Army Corps
of Engineers531 U.S. 159, 170 n.5 (2001)n particular, “discarded legislative proposals are
seldom useful in interpreting an existing statutdriited States v. Giffel326 F. Supp. 2d 497,
505 (S.D.N.Y. 2004).

The Governmentelieson one such discarded legislative proposal from the subsequent
legislative history of the Tariff Actin 1998 Congress was considerindpil thatproposed to
return8 431(c)(1) to the language of the ACPA, and thesggifically provide for aircraft
manifest dsclosureSeeH.R. 4342, 105th Cong. 8 1001(b)(11) (Aug. 4, 1988)passed by
House of Representativesfhe amendment passed the House, but was taken out of the bill
before it was voted on by the SenaBeeH.R. 4342, 105th Cong. § 1001(b)(11) (as reported by
S. Comm. on Finance, Sept. 29, 1998). The Governraasbs that this proposed amendment

casts doubt oRanjiva’sreading of the statutes, becaifsBanjivawere correcthe proposed
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amendmentwould havebeen wholly necessary (Dkt. No. 35at 7~8.) The Court notes the
limited usefulness of this type of evidence, given that “[a] bill can be proposedyfauarber of
reasons, and it can be rejected for just as many oth®ddid Waste Agency of N. Cook CBB81
U.S.at170. But to the @erntthatthis rejected amendmecén be said to illuminate
congressional intent, firther supports the Government’s interpretation.

The parties also invoke subsequent statutory history in support of their poskanits
part, Panjiva points out that although two additional miscellaneous trade acts haeadeed
since 1996, neither has amended 8§ 431(c)Phnjivareasos thatif notexpresslystriking
“aircraft manifestsvas indeed an oversight in the Corrections Act of 1996, Congress would
have fixedthe resulting ambiguitin a subsequent statute; its failure to do so, according to
Panjiva, is evidence that Congress intended to leave the plidtiosure requirements
applicable to aircraft manifests. (Dkt. No. 34 at 17 n.7.) The probiémthisargument
however, is that ihgainassumes theorrectness dPanjiva’sposition i.e., that the phrase
“aircraft manifests” still appears in the operative claudet it does not make it any more likely
thatPanjivas readingof the statute iactuallycorrect. The Court therefore declines to draw any
inferencein Panjiva’sfavor from Congress’s inaction.

The Governmenralso relieson subsequent statutory history, emphasizing that “Congress
has very purposefully maintained istthction in the treatment gfoods shipped by sea and by
air” in statutes following the Corrections Act of 1996. (Dkt. No. 35 at 8-9 (citing iamiaind
Transportation Security Act of 2001, Pub. L. No. 107-71, 8§ 110(f), 115 Stat. 597; Maritime
Transportation Security Act of 2002, Pub. L. No. 107-295, 116 Stat. 2064); Trade Act of 2002,
Pub. L. 107-210 § 343(b), 116 Stat. 933)istinguishing betweeaircraft and vessehanifests

for purposes of public disclosure, accordingh® Governmenis thusconsistent witthow
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Congress distinguishes between air and waterborne caogioeirways. (Id.) The Court
concludes that reliance on these subsequent enastfneher supports the Government’s
readirg of the statutgby showingthat thisinterpretation “does not lead to anomalous or
unreasonable resultsCarlin, 852 F.3cdat 214 (quotingPuello, 511 F.3dat 327).
* ok *

In sum, the Court concludes that the Governmegtisling of § 431(c)(1) of the Tariff
Act is correct. Consideration of the texif the relevant statutesin conjunction with the rule
against superfluity, legislative history, and subsequent legislative dantbsgehistory—supports
interpreting theperative clause to provide for the public disclosure of vessel manifests only. As
a resultPanjiva isnot entitled to thelisclosure of information from aircraft manifests under
§ 431(c)(1), and the Treasury had no duty to adopt procedures and regulations to fuadlitate
disclosure.Therefore Counts VI and VII of the Complaintill be dismissed for failure to state
a claim upon which relief can be granted.

B. APA Claims

The Governmenalso see& to dismiss Counts V and VIII of the Complaint, to the extent
thatthose claims rely on the APA to seek relief available under FOIA. (Dkt. No.222-a8.)
Count VIII asserts that CBP’s failure to issue timely determinations on Plsli@A requests
and toprovide Plaintiffs with estimated completion dates consstt#gency action unlawfully
withheld and unreasonably delayed” and arbitrary and capricious agency actioABAde
8§ 706. (Compl. 11 149-155.) And Count V asserts that CBP has a pattern or practice of denying
FOIA requests for aircraft manifests as “dydsroad and burdensome or by mischaracterizing
[such] requests as ‘third party’ requests” in violation of FOIA and the APA. (Cofhall%,
124.) The Court agreethat thse APA claims are duplicative of Plaintiff§&OIA claimsand

thereforemust be digissed.
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The APA provides that “[a]Jgency action made reviewable by statute and faradyag
actionfor which there is no other adequate remedy in a cargtsubject to judicial review.” 5
U.S.C. § 704 (emphasis added). The requirement that “therediberaadequate remedy” for
review to be appropriate under the APA “reflects Congress’ judgment thgetiezal grant of
review in the APA’ ought not ‘duplicate existing procedures for review of@gaction’ or
‘provide additional judicial remedies in situations where Congress has providéal apelc
adequate review proceduresCitizens for Responsibility & Ethics in Wash. (CREW) v. U.S.
Dep't of Justice846 F.3d 1235, 1244 (D.C. Cir. 2017) (quotBmven v. Massachuseté&87
U.S. 879, 903 (1988)). Applying 8 704, “[w]hen another statutory vehicle provides an adequate
remedy in a court, claims brought under the APA are properly disniisBedeira v. United
States Dep’t of Justicé&o. 16 CIV. 2599 (NRB), 2016 WL 2745850, at *13 (S.D.N.Y. May 11,
2016) seealso Niagara Mohawk Power Corp. FERC 306 F.3d 1264, 1268-69 (2d Cir. 2002).

Panjivaadmit that Counts V and VIl invoke the APA “to provide an alternative basis
for judicial review of Plaintiffs’ allegations.” (DkiNo. 34 at 22—-23.) But defend this
approach, asserting that “[i]f for some reason the Court were to find 64/ no adequate
remedy for the alleged specific” FOIA violations, it should allow the APA clainpsdoeed.

(Dkt. No. 34 at 22.) The question for this Court is thus whether FOIA provides an “adequate
remedy” for all of Panjiva’#\PA claims.

An alternative avenue for relief is considered an “adequate remedy” if it “dffeisaime
relief the plaintiffs seekunder the APA.New York City Employees’ Ret. Sys. v. SECF.3d 7,
14 (2d Cir. 1995).CompareConsol. Edison Co. of N.Y. v. United Stais. 98 CIV. 4155
(WK), 1999 WL 212686, at *5 (S.D.N.Y. Apr. 12, 1999) (finding thirnativedid not provide

“adequate remedy” becausevas limited to monetary damages, where plaintiffs sought
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declaratory and injunctive reliefliarson v. United Statedlo. 16 CIV. 00245 (VEC), 2016 WL
7471338, at *8-9 (S.D.N.Y. Dec. 28, 2018l'd, 888 F.3d 578 (2d Cir. 2018) (finding that
alternatve provided‘adequate remedy” becausetute provided for monetary relief and

plaintiff sought monetary relief):Alternative remedies need not be identical to bar review
under § 704; they need only be adequa#aidan v. TillersonNo. 17 CIV. 3604 (CBA), 2018

WL 3769966, at *3 (E.D.N.Y. Aug. 9, 2018). And a plaintiff need not succeed on the merits of
the alternative for it to be considered “adequateee Rimmer v. Holder00 F.3d 246, 261-62
(6th Cir. 2012) Jones v. U.S. Dep't of Hous. & Urb&ev, No. 11 QV. 0846 RJID) (JMA),

2012 WL 1940845, at *6 (E.D.N.Y. May 29, 2012) (reasoningdhadlternative was adequate
“whether or not relief is ultimately granted”)

To the extenthat Panjivanvokesthe APA as an alternative to obtain the disale of
the aircraft manifest information sought in H®IA requests, it is clear that FOIA constitutes an
adequate substitute remedyee CREWB46 F.3d at 1244—48Yalsh v. U.S. Dep’t of Veterans
Affairs, 400 F.3d 535, 538 (7th Cir. 200®)ent. PlatteNat. Res. Dist. v. U.S. Dep’t of Agric.
643 F.3d 1142, 1148-49 (8th Cir. 201R)mmey 700 F.3cht 262.

But Panjivaalso see& declaratory and injunctive relief, in the form of: (1) a declaration
that CBP has a policy and practice of violating FOIA by mischaracterizingyiiests and
denying them as burdensome, and an injunction against future use of this practicingha
Plaintiffs’ FOIA requests; (2) a declaration that CBP’s failure to adhdf©té’s determination
deadlines is unlawful, and an injunction against delayed responses in the future; and (3) a
declaration that CBP’s failure to provide estimated response dates to FOIlAtsaguenlawful,

and an injunction requiring such estimations in the future. (Compl. 11 102, 112Pt@4}0
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dismissingthese APA claims under § 704 as duplicatilie,Court must determine whether
FOIA providesan adequate remedy for them as well.

Courts in the District of Columbia have expressly recognizedtredre a plaintiff
challenges an alleged pain and practice of violating procedural requirements of FOIA in
connection with the processing of the plaintiff's FOIA requests|,] the Couthé@g®tver under
FOIA andPayneto provide the requested declaratory and injunctive remedistT Sec.
Counselors v. CIA898 F. Supp. 2d 233, 265 (D.D.C. 2012) (quolhgtitt v. U.S. Cent.
Commang813 F. Supp. 2d 221, 229 (D.D.C. 2011)). The Second Circuit has not yet recognized
the existence of such an independent pattern or practice claim under Pi@trangelo v. U.S.
Army, 334 F. App’x 358, 360 (2d Cir. 2009) (noting that the 9th and D.C. Circuits have
recognized pattern or practickaims). But some courts in this Circuit have entertained such
claims. See, e.gWhitaker v. Dep’t of Commerchlo. 5:17 QV. 192, 2017 WL 6547880, at *6
(D. Vt. Dec. 20, 2017)New York Times Co. v. FB322 F. Supp. 2d 426, 431 (S.D.N.Y. 2011);
Pietrangelo, Il v. U.S. Dep't of the Arpio. 2:06 @V. 170, 2007 WL 1874190, at *11-1P.
Vt. June 27, 2007xff'd, 334 F. App’x 358 (2d Cir. 2009). Andher courts in this Circuttave
acknowledged that declaratory or injunctive relief would be appropriate ififfasuccessfully
alleged a FOIA pattern or practice claiBeeNavigators Ins. Co. v. Dep’t of JustjcEb5 F.
Supp. 3d 157, 168-69 (D. Conn. 201Byyle v. U.S. Dep’t of Homeland Seado. 17 CIV. 2542
(KPF), 2018 WL 3597513, at *26—-27 (S.D.N.Y. July 26, 20P8trangelq 2007 WL 1874190,
at *12. But seeOffor v.EEOC No. 15 CIV. 3175ADS) (ARL), 2016 WL 3747593, at *5
(E.D.N.Y. July 11, 2016) (“[FOIA] does not authorize [an] . . . injunction against future

conduct . .. .")aff'd, 687 F. App’x 13 (2d Cir. 2017).
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The Court concludethat FOIA is & special and adequate review proceflundat
pemit[s] an adequate substitute remedpder the circumstances hei®@harkey v. Quarantillo
541 F.3d 75, 90 n.14 (2d Cir. 2008) (quotBmwen 487 U.S. at 903)The administrative

practices challenged Banjiva in Counts V and VIII, and the relief sought thereunder, do not

directly implicatethe “withholding [of agency records],” but they “nevertheless fall[] within
the Court’s broad equitable powers under the FOIREY'l Sec. Counselor898 F. Supp. 2d at
265 (quotingMuttitt, 813 F. Supp. 2d at 228-29). Count VIl is thus duplicative of Counts llI
and IV, and must be dismissed for lack of subject matter jurisdiction.tcMme extenthat

Count Vrelies on the APAIit too must be dismissed in p&ot lack of subject matter

jurisdiction See Larson2016 WL 7471338, at *7-9 (granting motion to dismiss for adequate

alternate remedy under APA § 704 for lack of subject matter jurisdiction).

V. Conclusion

For the foregoing reasons, Defendants’ motiodismissis GRANTED. Counts VI, VI,
and VIII of the Complaint arberebyDISMISSED. Count V is DISMISSED IN PART.

The Clerk of Court is directed to close the motion at Docket Number 21.

SO ORDERED.
Dated: September 24, 2018

New York, New York /%M

V J. PAUL OETKEN o
United States District Judge
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