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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ANDREW COHEN

Plaintiff,
17-CV-9270(JPO)
_V_
OPINION AND ORDER

LIFE INSURANCE COMPANY OF
NORTH AMERICA,
Defendant.

J. PAUL OETKEN, District Judge:

Plaintiff Andrew Cohen brought this lawsuit under the Employee Retirement éncom
Security Act of 1974 (“ERISA”), 29 U.S.C. § 10@1seq.to press claimthat Defendant Life
Insurance Company of North America (“LINA”) had improperly refused to pay tmgderm
disability benefits under a policy LINA had issued to Cohen’s employgeelikt. No. 1.) After
discovery hadegun (seeDkt. No. 12), the parties settled Cohetlaim (seeDkt. Nos. 17-18).
Cohen now movefor an award of attorney’s feesosts, and prejudgment interest. (Dkt. No.
21.) For the reasorbat follow, Cohen’smotion isgrantedin part and denied in part.

l. Background

Plaintiff Andrew Cohen worked as a financial executive until he suffered ah28pri
2016 spinal injury that disabled him from continuing in that position. (Dkt. N§124-6.)
Following the injury, Cohen filed for longerm disability benefits pursutto a group insurance
policy LINA had issued Cohen’s employer. (Dkt. No. 24 1 9.) LINA denied Cohen’s claim on
April 14, 2017, and on November 27, 2017, alftiNA failed to resolveCohen’s administrative
appeal within the requireitimeframe Cohen fil@ suit against LINA in this Court(Dkt. No. 24

1111, 13-15see alsdkt. No. 1.) Cohen’s one-count complaatiegedthat LINA’s refusal to
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pay disability benefits breached the terms of the insurance policy LINA sizeti€ohen’s
employerand that Cben was entitled to relief under ERISADkt. No. 1 11 24-29.)

LINA answeredCohen’s complaint on February 5, 2018 (Dkt. No. 10), and discovery
began soon afterwarddeDkt. No. 12). Following an exchange of initial discovery, Cohen and
LINA held a June 19, 2018 mediation session before a privately retained mediatoiNdDk4
1117-18;see alsdkt. No. 13.) A few months laterLINA advised Cohen that it had decided to
“overturn [its] prior decision” and to retroactively approve thesefits application (Dkt. No.
24-2.) On August 17, 2018, the parties reported to the Court that thegduhed a settlement
in principle (Dkt. No. 17), and the Court accordindlgmissed the casa few days later, without
prejudice to restoring the action to the Court’s calendar upon timely motion (Dkt. No. 18).

On September 21, 2018, Cohen moved for attorney’s fees, costs, and prejudgment
interest (Dkt. No. 21.) Specifically,Cohenrequestd $47,278.75 in attorney’s fees, $710.49 in
litigation costs, and $9,357.53 in prejudgment interest on the benefits LINA had withloeld pri
to the settlement(Dkt. No. 24-3; Dkt. No. 24-6 at 13, 15; Dkt. No. 24-7.) LiN#®reafter filed
a partialoppostion to Cohen’s motion, raising no objectitmCohen’s request that he be
awardedattorney’s fees and costs, but contendiragthe dollar amount of Cohen’s requested
fee awardvas excessive and that Cohesas not entitled to prejudgment interest. (O¥b. 26 at
9.) Cohen filed a reply on October 9, 20d&affirming his initial request and makinduather
request for a additional $10,631.25 in attorney’s fees that had accrued in connection with the
litigation overthe motion for fees, costs, and jugment interest(Dkt. No. 27.)

The Court now turns to the merits of Cohen’s motion.

Il. Legal Standard

In an ERISA action, “the court in its discretion may allow a reasonablmeyts fee and

costs of action to either party.” 29 U.S.C. 8 1132(g)(¥)e $econd Circuit has made clear that



“granting a prevailing [ERISA] plaintiff's request for fees is appraigrabsent ‘some particular
justification for not doing so.””Donachie v. Liberty Life Assurance Co. of B@¢5 F.3d 41, 47
(2d Cir. 2014) (quang Birmingham v. SoGen-Swiss Int'| Corp. Ret. Rlah8 F.2d 515, 523 (2d
Cir. 1983)). Likewise, a successful plaintiff “may recover ‘reasonableafitgocket’ expenses
incurred during litigation as part cdifi] attorneys’ fee award Capitol Records, Inc. v.

MP3tunes, LLCNo. 07 Civ. 9931, 2015 WL 7271565, at *6 (S.D.N.Y. Nov. 12, 2015) (quoting
Berry v. Deutsche Bank Tr. Co. Ap&32 F. Supp. 2d 300, 306 (S.D.N.Y. 2009)). Finally, the
Second Circuit has acknowledged that ERISA alsthorizes the dtrict court, in its discretion,

“to award prejudgment interest to a successful ERISA claim&iupinski v. First Unum Life

Ins. Co, 554 F.3d 38, 53-54 (2d Cir. 2009).

1. Discussion

As noted, Cohen seeks an awar@drney’s feescosts and prejudgmennterest. The
Court addresses each component of the requested award in turn.

A. Attorney’s Fees

Cohenfirst seeks a total of $57,910 in attorney’s fees, with $47,278.75 made up of fees
accrued ifitigating the underlying action and the remaining $10,631.25 made up of fees accrued
in litigating the instant motion for fees, costs, and prejudgment interest. (Dkt. No. 27 at 4.)

LINA never disputes that Cohen “obtained ‘some degree of success on the raadts™
so is eligible foran award of attorney’s feemder ERISA.Donachie 745 F.3d at 46 (quoting
Hardt v. Reliance Standaidfe Ins. Co, 560 U.S. 242, 254 (2010)). Nor does LINA suggest
anyotherconsideration that might cause this Court to exertssdiscretion to deny an award
despite Cohen’s success in the underlying litigation. The Court thereforedesthaERISA
entitlesCohen to “a reasonable attorney’s fee,” 29 U.S.C. § 1132(g)(1), including “attorneys’

fees forpreparinghe fee applicdon” itself, Pig Newton, Inc. v. Bds. of Dirs. of the Motion



Picture Indus. Pension PlaiNo. 13 Civ. 7312, 2016 WL 796840, at *9 (S.D.N.Y. Feb. 24,
2016).

The questiorf what dollar amount represer@seasonable award, howewviersubject to
greater ontention. Typically;[c]ourts calculate the presumptively reasonable fee by
multiplying the reasonable number hours that the case required by the reasondplatestiof
thelegal professionals involvedd. at *3. Coherhas submitted affidavits attesting to the
reasonableness of the rates charged by the attorneys and paralegals who nvbrkedsedee
Dkt. No. 24-4 § 17; Dkt. No. 24-5M4), along with timesheetecounting for the number of
hours expended on the case (Dkt. No. 24-6; Dkt. No. 28-1). LINA never disputes the
reasonableness of the hourly rateslerlyingCohen’s fee requediutit argues thathe
timesheets submitted fail to establible reasonableness of thember of hours spent dinis
case. (Dkt. No. 26 at 3—-7.)

The Courtagrees with LINA that, in many instances, the timeshadimitted by
Cohen’s attorneys reflect an unreasonable amount of time devoted to basicrialitesties.

Part of the problem, no doulties with counsel’s “practice of billing in quarter-hour segmts,”
which “tends substantially to overstate the amount of time spent when manyetasks only a
short time span to complete, and . . . adds an upward bias” to the number of hours claimed.
Nimkoff Rosenfeld & Schechter, LLP v. RKO Props., Nd. 07 Civ. 7983, 2011 WL 8955840,
at *8 (S.D.N.Y. Apr. 7, 2011) (report and recommendation) (second quaitcky Brand
Dungarees, Inc. v. Ally Apparel Res., LU®. 05 Civ. 6757, 2009 WL 466136, at *4 (S.D.N.Y.
Feb. 25, 2009)adopted 2012 WL 3871394 (S.D.N.Y. Sept. 6, 201Fpr example, an entry
datedNovember 28, 2017, reflects fifteen minutes spent “[rleview[ing] [Electronse Cde]

Notices regarding case opening changes and Judges assigned.” (Dkt. Na.24Ahd an



entry dated February 5028, reflects fifteen minutes spent “[r]eceiv[ing] Answer and Corporate
Disclosure Statement from Court and sav[ing] to system.” (Dkt. No. 24-6 at 3.) Such
straightforward taskseed not have taken more than a minute or two.

In other instances, redactionsvaiguenesmake it difficult for the Court to assess
whether certain timesheet entrreflect a reasonable use of attorney and paralegal tiore.
example, an entry dated February 8, 2018, shows fifteen minutes spent “[a]dd}ess|jows
issues riated to litigation” without any elaborationld() And a heavily redacted entry from
February 27, 2018, that led to a requested $1,237.50 in fees, reads, “In anticipation of telephone
conversation with client later in day, [REDACTED]. Additionaligyiew of client’s
[REDACTED], reviewed [REDACTED)]. Drafted email to client regardiagne.” (Dkt. No.

24-6 at 5.) While the Court acknowledges timaited redaction may be necessary to protect the
confidentiality of attorneyclient communications, erssive redaction can “complicate efforts to
comprehensively assess the reasonableness of the fees” where it leaves thvil@alid basis
for gaining even a general senséiofv an attorney’s time was spemrotoons Inc. v. Reach
Music Publ’g, Inc, No. 09 Civ. 5580, 2016 WL 680543, at *13 (S.D.N.Y. Feb. 19, 2016).

With thesedeficiencies in mind, the Court has reviewedstbmittedtimesheetsind has
identified forty-$x entries, totaling $1,763.75thatare too vague or incompleteatiow the
Cout to assess tlrereasonableness or that reflaours that are excessive in relation to the work
performed While the Court has no doubt that these entries do correspond to some amount of
compensable work, the Couvtll disallow in full the requested #s associated with these entries
in order tocompensate for the fact that mawthertimesheeentries(albeit less drastically)
evidencehe same sort of imprecision, inflatiaand vagueness that afflict the disallowed entries.

And although the Couttas not adopted the approach of makamgacrosshe-board reduction of



the requested awarthe Court notes that $11,763.75 represents just over 20% of the requested
$57,910 and thus is in line with the amount the Court might have deducteddiamhén
acrossthe-board approaclee, e.gAss’n of Holocaust Victims for Restitution of Artwork and
Masterpieces v. Bank Austria Creditanstalt,A®. 04 Civ. 3600, 2005 WL 3099592, at *7
(S.D.N.Y. Nov. 17, 2005) (reducing a requested award by 25% due to “instances of block billing,
vagueness, and excessT)s. of Bricklayers & Allied Craftworkers Local 5 N.Y. Ret. v. Helmer
Cronin Constr., InGg.No. 03 Civ. 0748, 2005 WL 3789085, at *5 (S.D.N.Y. Oct. 24, 2005)
(reducing the hours billed by 20% where the trec[was] replete with vague entries”)

The Court therefore concludes that Cohen is entitled emand of attorney’s fedn the
amount of $46,146.25.

B. Costs

Cohen next seeks to recover $710.49 in litigation expenses that consist of filing fees,
costs réated to the service of process, and research costs. (Dkt. Nos@d-glsdkt. No. 25 at
12-13.) LINA has made no objection to Cohen’s requested cestOKt. No. 27 at 4), and the
Court concludes that the costs Cohen seeks are properly recoveeablames v. Nat'l R.R.
Passenger CorpNo. 02 Civ. 3915, 2005 WL 6182322, at *22 (S.D.N.Y. Mar. 28, 2005)
(“Legal research costs are recoverable in an application for attorneys’ féesdiie v. CA, Ing.
No. 08 Civ. 4458, 2009 WL 585841, at *2 (S.D.N.Y. Mar. 6, 2009) (including “docket fees” and
“service costs” among those costs that are appropriately awarded to a pyeyesitir).

Cohen is therefore entitled to an award of costs in the amount of $710.49.

1 In afootnote, LINA suggests that the Court should further discalittime devoted
to preparing discover[y]” because the discovery Cohen sought “was entingbyopaiate for an
ERISA matter.” (Dkt. No. 26 at 3 n.1.) This unelaborated argument, however, gives the Court
no basis for concludinthat the fees Cohentunsel incurred in connection with discovery
matters were particularly unreasonable.



C. Prejudgment Interest

Finally, Cohen seeks an award of prejudgment interest in the amount of $9,357.53 to
account for the period during which LINA withheld his benefits payments. (Dkt. No.s#k3;
alsoDkt. No. 25 at 1314

The Second Circuit hasotedthat “prejudgment interest is an element of [the plaintiff's]
complete compensationSlupinskj 554 F.3d at 54 (alteration in original) (internal quotation
marks omittedfquotingJones v. UNUM Life Ins. Co. of Ar223 F.3d 130, 139 (2d Cir. 2000)).
In decidingwhetherto award interestandat what ratethe Courtweighs “(i) the need to fully
compensate the wronged party for actual damages suffered, (ii) consitedtfairness and the
relative equities of the award, (itfhe remedial purpose of the statute involved, and/or (iv) such
other general principles as are deemed relevddt.at 55 (quotinglones 223 F.3d at 139).

To begin with LINA appears tesuggest thaCohen is not entitled to any prejudgment
interestat all (Dkt. No. 26 at 9. However, LINAmakes no argument as to why this Court
should “ignore the time value of money, and the benefit that [Cohen] could have dievméd
his disability payments “had the funds been issued at the appropriate time and invested duri
the pendency of his procaads” Alfano v. CIGNA Life Ins. Co. of N,Yo. 07 Civ. 9661,

2009 WL 890626, at *6 (S.D.N.Y. Apr. 2, 20090 the usual case, “a monetary award duoas
fully compensate for an injumynless it includes an interest compone8iupinskj 554 F.3d at
54 (quotingkansas v. Coloraddb33 U.S. 1, 10 (2001)), and there is no reason to doulsublat
is true here The Courthereforeconcludes that Cohen is entitled to prejudgment interest.

The Courtnextturns to the question of the appropriate interest rate. Although Cohen
urges this Court to adopt the 9% interest rate that applies in New York’s state seety .
C.P.L.R. 8 5004LINA contendghata 9% interest rate results in an “excessive” awhed is

impermissibly punitive¢ompareDkt. No. 25 at 13—14yith Dkt. No. 26 at 8). In resolving this



guestion, the Court is mindful thdgt]here is nofederalstatute that purports to control the rate of
prejudgment interest” associated with fedetalms pursued in federal coudones 223 F.3d at
139 (emphasis added). Instead, as noted abadisirict court enjoys discretion in determining
the appropriate rate, updime consideration of factors that include the need to provide adequate
compensation, the need to promote fairness and equity, and ERISA’s remedial pueesies.

As for the need to compensate Cohen for his damages, the federal prime irteea¢st ra
all times relevant this claim hovered between 3.5% and 5%. Cohen has offered no particular
reason whyNew York’s statutory rate of 9%, which was adopted in 1982—"a period of high
inflation that differed dramatically from our current interest rate envirohfnBarrett v.

Hartford Life & Accident Ins. CoNo. 10 Civ. 4600, 2012 WL 6929143, at *2 (S.D.N.Y. Nov. 9,
2012)—better reflects his actual damages than does the federal prime rate. As fiberemiosis

of fairnessthepresent record gives the Court no reason to believe that LINA’s initial deaision t
deny Cohen benefitsasmalicious or unscrupulous; indeddNA acted relatively promptly to
settle this lawsuit antb reinstate Cohen'’s benefits. And as for ERISA’s remedial purposes, “the
Court follows the example of others in this District, concluding that because aftenest rates

in recent years, ‘applying a 9 percent rate would provide a windfall to [Cohen] and waed ser
to punish [LINA], in contravention of the compensatory goal of ERISA&Vvy v. Young Adult
Inst., Inc, No. 13 Civ. 2861, 2017 WL 1929505, at *4 (S.D.N.Y. May 9, 2017) (qu@argett
2012 WL 6929143, at *2). The Court therefapplies a prejudgment interest rate of 5%, which
reflects the federal prime interest rate as of the date the parties settledethis cas

It therefore remains only for the Court to apply the 5% raterige at theotal amount
that LINA owesCohen in prejudgment interedn arriving at his initially requested total of

$9,357.53, Cohen took the approach adoptddaffe v. Life Ins. Co. of N. An769 F. Supp. 2d



530 (S.D.N.Y. 2011), of calculating prejudgment inteveih reference to a date midway

through the insurer’s delinquency periség id.at 538-39. (Dkt. No. 25 at 1dee alsdkt.

No. 24-3.) LINA has raised no objection to this method of calculation, @@dhrt therefore
adopts it. Adhering to Cohen’s proposed methodology, but replacing his preferred 9% interes
rate with the 5% interest rate that this Court has now deemed applicable, thedboludes
thatCohen is entitled to an award of prejudgment interest in the amount of $5,198.63.

IV.  Conclusion

For the foregoing reasons, Cohemistionfor attorney’s fegscosts, and prejudgment
interestis GRANTEDIn partandDENIED in part.

The Clerk of Court is directed to close the motion at Docket Number 21 and taenter
awardfor Cohen in the amount of $710.#Bcosts, $46,146.2H attorney’s fees, and $5,198.63
in prejudgment interest, for a total of $52,055.37.

SO ORDERED.

Dated: April 24, 2019

New York, New York /W

V J. PAUL OETKEN
United States District Judge
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