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Sweet, D.J.

Defendants Grandeur Management, Inc. (“Grandeur”) and
Raja I. Younas (“Younas”) (collectively, the “Defendants”) have
moved to dismiss the Complaint of the plaintiff Noel P. Adia
(“Adia” or the “Plaintiff”) pursuant to Federal Rules of Civil
Procedure 12 (b) (2) and 12(b) (6). The Plaintiff has cross-moved
to amend the Complaint. The cross-motion of the Plaintiff to
amend the Complaint by the additional allegations in paragraphs
28-44 is granted. The motion of the Defendants to dismiss the

Complaint as amended is granted.

I. Facts & Prior Proceedings

Adia filed the Complaint on November 29, 2017 alleging
that the Defendants fraudulently recruited him to work as an H-
2B guest worker and forced him to work overtime through threats
of lack of immigration status, loss of work, and false
provisions of sponsorship in viclation of the Trafficking
Viclations Protection Act, 18 U.S.C. § 1589.90 (“"TVPA”), the
Alien Tort Statute, 28 U.S.C. § 1350, (“ATS”), and New York

Labor Law, Article 19 §§ 650 et seqg. (“™NYLL”). Compl. 99 1-2.
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The Complaint sets forth the following allegations.
Adia 1s a Philippine citizen who entered the United States with
a H-2B visa as a temporary guest worker. Compl. 9 7. Grandeur is
a South Carolina corporation with principal offices in Myrtle
Beach, South Carolina, and is a hotel services provider engaged
in laundry, linen, housekeeping, and maintenance business.
Compl. 99 8-9. Younas is a South Carolina resident, and owner or
president or manager of Grandeur. Compl. 99 10-11. The
Defendants were the employers of Adia and determined the place
of Adia’s employment, the terms of his employment, and

supervised his work. Compl. 99 12-14.

Defendants instructed Plaintiff to coordinate with a
New York cleaning service company for employment; monitored
Plaintiff’s employment service record and paid for his services
at Staybridge Hotel through their payroll company. Compl. 91 28-
31. Younas advised Plaintiff that he had caused the filing of an
application to change Adia’s H-2B status to B1/B2 status. Compl.
9 32. Younas sent Plaintiff a copy of the USCIS notice
acknowledging receipt of the application to change Adia’s status
to B1/B2 status and promised Plaintiff that he could ensure that
Adia did not become unlawfully present in the country, and that
he would eventually file another H-2B petition and then an H-1B

petition on behalf of Plaintiff. Compl. 99 33-35.
3
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Younas advised Plaintiff to rely on him and to promise
him not to look for other employment as Defendants would ensure
Plaintiff’s immigration status to be in order at all times.
Compl. 9 36. Younas transferred Plaintiff from Staybridge Hotel
to work at Hotel Indigo in Chelsea/28th Street area of Manhattan
as a doorman, and Defendants paid Plaintiff $9.00 an hour
through another management company controlled and/or owned by
Younas. Compl. 99 38-39. Younas stated that the continuation of
Plaintiff’s immigration status would depend on Plaintiff’s
continuing reliance on Defendants and on Plaintiff being in
their good graces. Compl. 99 37-41. In February 2012, Plaintiff
inquired for evidence regarding the filing of his H-1B
sponsorship, and Younas admitted that he had not filed any H-1B

petition for Adia. Compl. 9 43-44.

Defendants moved to dismiss on jurisdictional grounds
and for failure to state a cause of action, Plaintiff in
opposition in effect cross-moved to add additional allegations
to paragraphs 38-44 relating to jurisdiction. The motions were

heard and marked fully submitted on May 2, 2018.
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jurisdiction under the ‘arising under’ grant of federal
jurisdiction under 28 U.S.C. § 1331.” Velez v. Sanchez, 693 F.3d
308, 316 (2d Cir. 2012) (citing Filartiga v. Pena-Irala, 630

F.2d 876, 887 (2d Cir. 1980)).

Plaintiff fails to allege any facts that could
reasonably be construed as a violation of the law of nations.
“"To demonstrate a violation of the law of nations, a plaintiff
must prove a violation of international law norms that (1) are
norms of ‘internaticnal character’ that nations abide by out of
a sense of legal obligation; (2) are ‘defined with a specificity
comparable to the 18th-century paradigms . . .’; and (3) are ‘of
mutual concern’ to nations.” Id. at 319 (citing Abdullahi v.
Pfizer, Inc., 562 F.3d 163, 174 (2d Cir. 2009). “[Tlhe
international definition of forced labor (as formulated in the
international instruments described above) does not cover ‘low
wages or poor working conditions,’ . . . . It also does not
include ‘situations of pure economic necessity’ caused by a lack
of employment alternatives . . . . [F]orced labor must involve a
‘severe violation of human rights and restriction of human

freedom.” Id. at 321 (internal citation omitted).

Moreover, “the ATS has always been understood as

covering torts committed abroad.” Velez v. Sanchez, 754 F. Supp.
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person, for the purpose of exploitation. Exploitation
shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or
practices similar to slavery, servitude or the removal
of organs.

Velez, 693 F.3d at 323.

The Complaint does not adequately allege that

Plaintiff was recruited, transported, or harbored, let alone
trafficked. According to Plaintiff, he was already lawfully
present and working in the U.S. when he freely traveled from
South Dakota to South Caroclina, by way of New York. After many
months during which Defendants could not procure any work for
Plaintiff in South Carolina, Younas allegedly suggested that
Plaintiff contact an employer in New York. Plaintiff traveled
from South Carolina to New York and “got himself interviewed,”

and obtained employment in New York through his own efforts.

Accordingly, the Defendants’ motion to dismiss the

alleged violations of the TVPA and ATS is granted.

V. Supplemental Jurisdiction is Declined

As the Supreme Court noted in United Mine Workers v.

Gibbs, 383 U.S. 715, “([wlhether to retain jurisdiction over

14



Case 1:17-cv-09349-RWS Document 26 Filed 09/10/18 Page 15 of 16

pendent state law claims is within a trial court’s discretion,
‘not a matter of plaintiff’s right.’” Jordan (Bermuda) Inv. Co.,
Ltd. v. Hunter Green Investments Ltd., 154 F. Supp. 2d 682, 695

(S.D.N.Y. 2001) (quoting Gibbs, 383 U.S. at 7206).

Having dismissed the federal claims, supplemental
jurisdiction over Plaintiff’s remaining state claims is
declined. See, e.g., Tops Markets, Inc. v. Quality Markets,
Inc., 142 F.3d 90, 102-03 (2d Cir. 1998) (emphasis in original)
(“"[Wlhen all federal claims are eliminated in the early stages
of litigation, the balance of factors generally favors declining
to exercise pendent jurisdiction over remaining state law claims
and dismissing them without prejudice.”); Jordan (Bermuda) Inv.
Co., 154 F. Supp. 2d 695-96 (declining to exercise pendent
jurisdiction over state claims after granting defendants’ motion

to dismiss federal claims).

Accordingly, Plaintiff’s New York Labor Law claim is

dismissed without prejudice for lack of jurisdiction.

15
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VI. Conclusion

For the foregoing reasons, the Plaintiff’s cross-

motion to amend the Complaint is granted, and the Defendants’

motion to dismiss the Complaint is granted.

It is so ordered.

New York, NY
September é;, 2018

12tC

ROBERT W. SWEET
U.S.D.J.
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