
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

---------------------------------------------------------------X 

: 

JOSE ANTONIO CASTILLO, : 

: 

Plaintiff, : OPINION & ORDER  

: 

-against- : 17-CV-09953 (JGK) (KHP)

: 

Commissioner, Social Security Administration, : 

: 

Defendant. : 

: 

---------------------------------------------------------------X 

KATHARINE H. PARKER, United States Magistrate Judge. 

Jose AntoŶio Castillo ;͞PlaiŶtiff͟Ϳ is represented by counsel and commenced this action 

against Defendant Commissioner of the Social Security Administration (the ͞CoŵŵissioŶeƌ͟Ϳ 

puƌsuaŶt to the “oĐial “eĐuƌitǇ AĐt ;the ͞AĐt͟Ϳ, 42 U.S.C. § 405(g).  Plaintiff seeks review of the 

CoŵŵissioŶeƌ͛s deĐisioŶ that he was not disabled under Section 1614(a)(3)(A) of the Act from 

February 11, 2014, the date Plaintiff applied for Social Security benefits, through the date of the 

decision. 

The parties submitted a joint stipulation in lieu of cross-motions for judgment on the 

pleadings (the ͞JoiŶt “tipulatioŶ͟ oƌ ͞J“,͟ DoĐ. No. ϭϳͿ puƌsuaŶt to this Couƌt͛s Oƌdeƌ.  ;Doc. No. 

16.)  In the Joint Stipulation, the parties agreed that the two issues before this Court are (1) 

whether the AdŵiŶistƌatiǀe Laǁ Judge ;͞ALJ͟Ϳ properly weighed the medical opinion evidence 

aŶd ;ϮͿ ǁhetheƌ the ALJ pƌopeƌlǇ eǀaluated PlaiŶtiff͛s testiŵoŶǇ.  In the instant appeal, Plaintiff 

oŶlǇ disputes the ALJ͛s fiŶdiŶgs peƌtaiŶiŶg to his ŵeŶtal iŵpaiƌŵeŶts aŶd does Ŷot ĐhalleŶge 
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the findings made regarding his alleged physical impairments.  (JS 2 n.3.)  Accordingly, this 

Couƌt͛s deĐisioŶ foĐuses oŶ PlaiŶtiff͛s alleged ŵeŶtal iŵpaiƌŵeŶts. 

Foƌ the ƌeasoŶs set foƌth ďeloǁ, the CoŵŵissioŶeƌ͛s ŵotioŶ is DENIED aŶd PlaiŶtiff͛s 

motion is GRANTED insofar as this case is remanded for further proceedings. 

BACKGROUND 

I. Summary of Claim and Procedural History 

Plaintiff Castillo is 43 years old and lives with his young son and long-time girlfriend in 

the home of a friend.  (Id. at 12-13.)  He also has four adult children who do not live with him.  

(AdŵiŶistƌatiǀe ‘eĐoƌd ;͞Tƌ.͟Ϳ 266.)  Plaintiff has an eleventh-grade education and was enrolled 

in special education as a child due to behavioral issues.  (JS 12-13.)  There is one indication in 

the record that he has dyslexia and only a third-grade reading level.  (Tr. 260.)  He was 

incarcerated from around 1999 through 2012 and has not been employed in any capacity since 

working in the kitchen while incarcerated.  (Id. at 55; JS 12.)  Plaintiff Castillo testified that he 

fell into a deep depression when his mother died in 2010 and has been ͞iŶ a total ƌage͟ eǀeƌ 

since.  (JS 13.)  He also alleges that he began experiencing chronic symptoms arising from 

cellulitis1 of his left leg, asthma, high blood pressure, and anxiety in June of 2010.  (Id.)    

PlaiŶtiff͛s loŶg-term goal is to obtain his general equivalency diploma ;͞GED͟Ϳ aŶd ďecome a 

barber.  (Id. at 2.)  The Court assumes knowledge of and does not repeat all the stipulated facts 

ĐoŶĐeƌŶiŶg PlaiŶtiff͛s ŵediĐal tƌeatŵeŶt heƌe.  ;See generally id.)   

                                                 
1 ͞Cellulitis is a spƌeadiŶg ďaĐteƌial iŶfeĐtioŶ of the skiŶ aŶd the tissues iŵŵediatelǇ ďeŶeath the skiŶ.͟ 
https://www.merckmanuals.com/home/skin-disorders/bacterial-skin-infections/cellulitis.  Symptoms may include 

redness, pain, skin tenderness, and, in more serious cases, fever, and chills.  Id.  Treatment of this condition typically 

requires antibiotics.  Id.  

 

https://www.merckmanuals.com/home/skin-disorders/bacterial-skin-infections/cellulitis
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Plaintiff protectively filed an application for Supplemental SecuritǇ IŶĐoŵe ;͞““I͟) on 

February 11, 2014, claiming that he was unable to perform any kind of substantial work due to 

impairments arising from cellulitis affecting his left leg, asthma, high blood pressure, anxiety, 

and depression.  (Tr. 80.)  The Social Security Administration denied his initial application.  (Id. 

at 92-96.)   

Plaintiff subsequently retained counsel and requested a hearing by an ALJ to appeal the 

denial of his application for SSI benefits.  (Id. at 97-105.)  Plaintiff attended a hearing before ALJ 

Benjamin Green on June 22, 2016 with his attorney.  (Id. at 45-79.)  The ALJ issued a decision on 

October 14, 2016, finding that Plaintiff was not disabled from February 11, 2014 through 

October 14, 2016, the decision date.  (Id. at 27-44.)  Plaintiff appealed the ALJ͛s uŶfaǀoƌaďle 

decision to the Appeals Council and that request was denied on October 24, 2017.  (Id. at 1-7.)   

II. The CoŵŵissioŶer’s DeĐisioŶ 

ALJ Green decided to deny PlaiŶtiff͛s benefits application pursuant to the five-step 

sequential process contemplated in the governing regulations.  20 C.F.R. § 416.920 (a)(4)(i)-(v).  

At step one, he found that Plaintiff has not engaged in substantial gainful activity since 

February 11, 2014, the application date.  (Tr. 32.)  At step two, ALJ Green concluded that 

Plaintiff suffered from the following severe impairments: depression, cellulitis, obesity, 

hypertension, and asthma.  (Id.)   

At step three, the ALJ determined that PlaiŶtiff͛s iŵpaiƌŵeŶts, ĐoŶsideƌed ďoth 

individually and collectively, fail to meet or medically equal the severity of the impairments 

listed iŶ ϮϬ C.F.‘. Paƌt ϰϬϰ, “uďpaƌt P, AppeŶdiǆ ϭ ;the ͞ListiŶgs͟Ϳ.  ;Id.)  When evaluating 

PlaiŶtiff͛s degƌee of limitation resulting from his mental impairments, the ALJ looked to Section 
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12.04 in the Listings, which addresses affective disorders.  Pursuant to this Section, a claimant 

has an affective disorder when they meet the criteria for both Paragraphs A and B or when they 

meet the criteria for Paragraph C in the Listings.   

The ALJ͛s deĐisioŶ does not address whether Plaintiff met the requirements of 

Paragraph A.  (Id. at 32.)  However, the ALJ found that Plaintiff had the following limitations 

under Paragraph B: moderate difficulties in social functioning and in concentration, persistence 

or pace, and no episodes of decompensation.  (Id. at 32-33.)  Specifically, the ALJ determined 

the following: 

• Pursuant to the consultative psychiatric evaluation conducted by Dr. 

Howard Tedoff on April 28, 2014, Plaintiff suffers from no restriction in 

daily living because he attends to his personal grooming and hygiene needs 

and assists with activities of daily living in his home.  (Id. at 33; see also id. 

at 259.) 

 

• Plaintiff suffers from moderate difficulties in social functioning.  Although 

he cooperated and behaved appropriately during his consultative 

eǆaŵiŶatioŶ ǁith Dƌ. Tedoff, the ALJ also took PlaiŶtiff͛s Đlaims that he 

does Ŷot like ďeiŶg aƌouŶd otheƌs aŶd that he ͞has a teŶdeŶĐǇ to lash out 
at people aŶd ďe soĐiallǇ isolatiǀe͟ iŶto aĐĐouŶt.  ;Id. at 33.)  The ALJ also 

considered treatment records documenting sessions focused on anger 

management skills, as reported by Dr. Tedoff (id. at 267), in medical 

evidence records from St. Marks Place Institute foƌ MeŶtal Health, IŶĐ. ;͞“t. 
Maƌk͛s͟Ϳ.  (Id. at 296, 304, 329.)  

 

• Plaintiff suffers from moderate difficulties regarding concentration, 

persistence or pace.  The ALJ relied on evidence in the record provided by 

Dr. Tedoff (id. at 261) and St. Mark͛s ;id. at 303), but also considered 

PlaiŶtiff͛s testiŵoŶǇ that he foƌgets things easily and was enrolled in 

special education classes as a child.  (Id. at 53, 65-66.) 

 

• The ALJ also found that Plaintiff suffered no periods of extended 

decompensation.  (Id. at 33.) 
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Citing to the absence of evidence in the record, the ALJ concluded that, because Plaintiff did 

Ŷot suffeƌ fƌoŵ at least tǁo ͞ŵaƌked͟ liŵitatioŶs oƌ oŶe ͞ŵaƌked͟ limitation aŶd ͞ƌepeated͟ 

episodes of decompensation, Paragraph B criteria were not satisfied.  (Id. at 33) (internal 

quotations omitted.)  The ALJ, likewise, concluded that the evidence in the record failed to 

establish the presence of Paragraph C criteria for Listing 12.04 because he found no supporting 

evidence in the record.2  (Id. at 33.) 

At step four, the ALJ found that Plaintiff retained the ƌesidual fuŶĐtioŶal ĐapaĐitǇ ;͞‘FC͟Ϳ 

to perform light work, as defined in 20 C.F.R. § 416.967(b),3 with the additional limitation that 

he ďe ͞liŵited to peƌfoƌŵiŶg siŵple aŶd ƌoutiŶe tasks aŶd to ŵakiŶg siŵple aŶd ƌoutiŶe 

workplace decisions and having few ǁoƌkplaĐe ĐhaŶges iŶtƌoduĐed.͟  (Id. at 34.)  He also 

ĐoŶĐluded that PlaiŶtiff ͞ĐaŶ haǀe oŶlǇ oĐĐasioŶal dealiŶgs ǁith the puďliĐ, supeƌǀisoƌs aŶd Đo-

ǁoƌkeƌs͟ aŶd that he should Ŷot ďe eǆposed to fuŵes, dust, odoƌs aŶd otheƌ pulŵoŶaƌǇ 

iƌƌitaŶts.͟  ;Id.)   

In determining PlaiŶtiff͛s phǇsiĐal fuŶĐtioŶiŶg, ALJ Green relied on the record and 

PlaiŶtiff͛s testiŵoŶǇ that he ĐaŶ oŶlǇ ǁalk foƌ seǀeƌal ďloĐks at a tiŵe, experiences pain when 

sitting, and has difficulty carrying multiple bottles of soda.  (Id.)  The ALJ also considered 

                                                 
2 The requirements of Paragraph C aƌe: ͞MediĐallǇ doĐuŵeŶted histoƌǇ of a ĐhƌoŶiĐ affeĐtiǀe disoƌdeƌ of at least Ϯ 
years' duration that has caused more than a minimal limitation of ability to do basic work activities, with symptoms 

or signs currently attenuated by medication or psychosocial support, and one of the following: (1) Repeated episodes 

of decompensation, each of extended duration; or (2) A residual disease process that has resulted in such marginal 

adjustment that even a minimal increase in mental demands or change in the environment would be predicted to 

cause the individual to decompensate; or (3) Current history of 1 or more years͛ inability to function outside a highly 

supportive living arrangement, with an indication of continued need for such an arrangement.͟  20 C.F.R. § Pt. 404, 

Subpt. P, App. 1. 
3 ͞Light ǁoƌk iŶǀolǀes liftiŶg Ŷo ŵoƌe thaŶ ϮϬ pouŶds at a tiŵe ǁith fƌeƋueŶt liftiŶg oƌ ĐaƌƌǇiŶg of oďjeĐts ǁeighiŶg 
up to 10 pounds. Even though the weight lifted may be very little, a job is in this category when it requires a good 

deal of walking or standing, or when it involves sitting most of the time with some pushing and pulling of arm or 

leg ĐoŶtƌols.͟  § ϰϭϲ.9ϲϳ;ďͿ. 
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treatment records addƌessiŶg PlaiŶtiff͛s ƌeoĐĐuƌƌiŶg Đellulitis, asthma, obesity, and high blood 

pressure, and secondary chronic bilateral lower leg lymphedema.4  (Id. at 35.)  The ALJ relied on 

a treating record from Dr. Jin Suh, noting that theƌe ǁas ͞Ŷo eǀideŶĐe foƌ Đellulitis͟ oŶ JuŶe 9, 

2014 (id.; see also id. at 317), and medical records from Sage Medical Plaza documenting that 

PlaiŶtiff had a Ŷoƌŵal gait aŶd ͞Ŷoƌŵal heel-toe and tandem walking.͟  (Id. at 35; see also id. at 

326.)  He also relied heavily on the physical consultative examination report prepared by Dr. 

Iqbal Teli, which explained that Plaintiff had ͞a full squat and a normal gait,͟ ͞ŵild ƌestƌiĐtioŶ 

foƌ pƌoloŶged staŶdiŶg, ǁalkiŶg, aŶd ĐliŵďiŶg,͟aŶd ͞should aǀoid dust aŶd otheƌ ƌespiƌatoƌǇ 

irritants due to history of asthma.͟ ;Id. at 35, 229.)5   

When analyzing PlaiŶtiff͛s psychological functioning, the ALJ ĐoŶsideƌed PlaiŶtiff͛s 

testimony that he lashes out at others, has difficulty being around others, and struggles to 

remember things.  (Id. at 34.)  He also considered treatment notes from Dr. Mark Rybakov, 

which stated that Plaintiff suffers from major depressive disorder and mild cannabis 

dependence, has a gloďal assessŵeŶt of fuŶĐtioŶiŶg ;͞GAF͟Ϳ sĐoƌe of ϱϱ,6 and that Plaintiff was 

prescribed medication to treat his symptoms.  (Id. at 35; see also id. at 294, 297.)   

                                                 
4Lymphedema is the accumulation of lymph in tissues that results in swelling. 

https://www.merckmanuals.com/home/heart-and-blood-vessel-disorders/lymphatic-

disorders/lymphedema#v1488454.  Plaintiff did not identify this condition in his initial SSI benefits application.  (Id. 

at 80.) 
5 Though mentioned by Plaintiff during the hearing, the ALJ ǁas Ŷot ƌeƋuiƌed to ĐoŶsideƌ PlaiŶtiff͛s alleged ƌight leg, 
back, and shoulder pain in reaching his RFC determination because Plaintiff did not list these impairments in his 

initial SSI application.  (Id. at 55, 61-62, 80.)  Moreover, apart from PlaiŶtiff͛s heaƌiŶg testiŵoŶǇ, theƌe ǁas Ŷo 
evidence in the record indicating that Plaintiff suffers from these conditions.  Indeed, the available medical records 

indicate that Plaintiff can walk normally, carry light items, and has normal functioning in his back.  (E.g., id. at 229, 

326.) 
6The DiagŶostiĐ aŶd “tatistiĐal MaŶual of MeŶtal Disoƌdeƌs ;͞D“M͟Ϳ states that a GAF score of 41-50 reflects serious 

symptoms and a score of 51-60 reflects moderate symptoms.  See DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL 

DISORDERS, 27-34 (4th ed., text rev. 2000). 

https://www.merckmanuals.com/home/heart-and-blood-vessel-disorders/lymphatic-disorders/lymphedema#v1488454
https://www.merckmanuals.com/home/heart-and-blood-vessel-disorders/lymphatic-disorders/lymphedema#v1488454
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ALJ Green also considered treatments notes prepared by Nuƌse PƌaĐtitioŶeƌ ;͞N.P.͟Ϳ 

Griffin stating that Plaintiff suffers from depression but reported significant improvement in his 

mood since beginning treatment.  (Id. at 36.)  He also relied on a Mental Impairment 

Questionnaire ;the ͞QuestioŶŶaiƌe͟Ϳ prepared by N.P. Griffin and co-signed by Dr. Keith Degi 

stating that Plaintiff had soŵe ͞ŵodeƌate͟ liŵitatioŶs iŶ aƌeas of ĐoŶĐeŶtƌatioŶ aŶd 

peƌsisteŶĐe, soĐial iŶteƌaĐtioŶs, aŶd adaptatioŶ, aŶd soŵe ͞ŵodeƌate-to-ŵaƌked͟ liŵitatioŶs iŶ 

areas of concentration and persistence and social interactions.  (Id.; see also id. at 283.)  The 

ALJ ͞aĐĐoƌded little ǁeight to [N.P. GƌiffiŶ͛s aŶd Dƌ. Degi͛s] opiŶioŶ ƌegaƌdiŶg the ĐlaiŵaŶt͛s 

ability to perform activities within a schedule and consistently be punctual and that he would 

haǀe ŵaƌked liŵitatioŶs dealiŶg ǁith the puďliĐ.͟  ;Id. at 36.)  He justified giving little weight to 

poƌtioŶs of the QuestioŶŶaiƌe ďǇ statiŶg that ͞theƌe ǁas ŶothiŶg iŶ [N.P. GƌiffiŶ͛s] treating 

ƌeĐoƌds to suppoƌt this assessŵeŶt oƌ iŶ the suďseƋueŶt ŵeŶtal health tƌeatiŶg eǀideŶĐe.͟  ;Id. 

at 37.)   

The ALJ also relied on a consultative assessment prepared by Dr. Tedoff advising that 

Plaintiff should be limited to performing routine tasks, making simple workplace decisions, and 

having only occasional dealings with the public.  (Id.; see also id. 259-63.)  However, ALJ Green 

affoƌded little ǁeight to Dƌ. Tedoff͛s ĐoŶĐlusioŶ that PlaiŶtiff Castillo has ͞ŵaƌked liŵits iŶ his 

aďilitǇ to ŵaiŶtaiŶ a ƌegulaƌ sĐhedule iŶ a ǁoƌkplaĐe.͟  ;Id. at 262.)   

At step fiǀe of his aŶalǇsis, the ALJ ĐoŶsideƌed PlaiŶtiff͛s age, eduĐation, and RFC and, 

after consulting with a vocational expert, found that there are jobs that exist in significant 

numbers in the national economy that Plaintiff can perform.  (Id. at 38–39.)  Thus, the ALJ held 

that Plaintiff was not disabled from February 11, 2014 through the decision date.  (Id. at 39.) 
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DISCUSSION 

I. Applicable Law 

A. Judicial Standard of Review of the CoŵŵissioŶer’s DeĐisioŶ 

A couƌt͛s ƌeǀieǁ of aŶ appeal of a deŶial of disaďilitǇ ďeŶefits is liŵited to tǁo iŶƋuiƌies.  

Johnson v. Bowen, 817 F.2d 983, 985 (2d Cir. 1987).  First, the court must determine whether 

the Commissioner applied the correct legal principles in reaching a decision.  42 U.S.C. § 405(g); 

Tejada v. Apfel, 167 F.3d 770, 773 (2d Cir. 1999).  Second, the court must decide whether the 

CoŵŵissioŶeƌ͛s deĐisioŶ is suppoƌted ďǇ suďstaŶtial eǀideŶĐe iŶ the ƌeĐoƌd.  Id.  If they are 

supported by substantial evidence in the administrative record, the ALJ͛s fiŶdiŶgs as to any 

facts are conclusive.  42 U.S.C. § 405(g); § 1383(c)(3).   

AŶ ALJ͛s failuƌe to applǇ the ĐoƌƌeĐt legal staŶdaƌd ĐoŶstitutes ƌeǀeƌsiďle eƌƌoƌ if that 

failure may have affected the disposition of the case.  Kohler v. Astrue, 546 F.3d 260, 265 (2d 

Cir. 2008).  This applies to aŶ ALJ͛s failuƌe to folloǁ an applicable statutory provision, 

ƌegulatioŶ, oƌ “oĐial “eĐuƌitǇ ‘uliŶg ;͞““‘͟Ϳ.  See, e.g., id. (regulation); Schaal v. Callahan, 993 F. 

Supp. 85, 93 (D. Conn. 1997) (SSR).  In such a case, the court may remand the matter to the 

Commissioner under sentence four of 42 U.S.C. § 405(g), especially if deemed necessary to 

allow the ALJ to develop a full and fair record or to explain his or her reasoning.  Crysler v. 

Astrue, 563 F. Supp. 2d 418, 429 (N.D.N.Y 2008).  

If the reviewing court is satisfied that the ALJ applied the correct legal standards, then 

the reviewing Đouƌt ŵust ͚͞conduct a plenary review of the administrative record to determine 

if there is substantial evidence, considering the record as a whole, to support the 

CoŵŵissioŶeƌ͛s deĐisioŶ. . . .͛͟  Brault v. Soc. Sec. Admin., Coŵŵ’r, 683 F.3d 443, 447 (2d Cir. 
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2012) (per curiam) (quoting Moran v. Astrue, 569 F.3d 108, 112 (2d Cir. 2009)).  The substantial 

evidence standard means that, once an ALJ finds facts, a reviewing court may reject those facts 

͞oŶlǇ if a ƌeasoŶaďle faĐtfiŶdeƌ ǁould haǀe to ĐoŶĐlude otheƌǁise.͟ Id. at 448 (quoting Warren 

v. Shalala, 29 F.3d 1287, 1290 (8th Cir. 1994)) (emphasis omitted). 

To be supported by substantial eǀideŶĐe, the ALJ͛s deĐisioŶ ŵust ďe ďased oŶ 

ĐoŶsideƌatioŶ of ͞all eǀideŶĐe aǀailaďle iŶ [the ĐlaiŵaŶt]͛s Đase ƌeĐoƌd.͟ ϰϮ U.“.C. § 

423(d)(5)(B); § 1382(a)(3)(H)(i).  The AĐt ƌeƋuiƌes the ALJ to set foƌth ͞a disĐussioŶ of the 

eǀideŶĐe͟ aŶd the ͞ƌeasoŶs upoŶ ǁhiĐh [the deĐisioŶ] is ďased.͟  § 405(b)(1).  While the ALJ͛s 

deĐisioŶ Ŷeed Ŷot ͞ŵeŶtioŶ[] eǀeƌǇ iteŵ of testiŵoŶǇ pƌeseŶted,͟ Mongeur v. Heckler, 722 

F.2d 1033, 1040 (2d Cir. 1983) (per curiamͿ, oƌ ͞ƌeĐoŶĐile eǆpliĐitlǇ eǀeƌǇ ĐoŶfliĐtiŶg shƌed of 

ŵediĐal testiŵoŶǇ,͟ Zabala v. Astrue, 595 F.3d 402, 410 (2d Cir. 2010) (internal quotation 

ŵaƌks oŵittedͿ, the ALJ ŵaǇ Ŷot igŶoƌe oƌ ŵisĐhaƌaĐteƌize eǀideŶĐe of a peƌsoŶ͛s alleged 

disability.  See ErickssoŶ v. Coŵŵ’r of Soc. Sec., 557 F.3d 79, 82–84 (2d Cir. 2009) 

(mischaracterizing evidence); Kohler, 546 F.3d at 268–69 (overlooking and mischaracterizing 

evidence); Ruiz v. Barnhart, No. 01-cv-1120 (DC), 2002 WL 826812, at *6 (S.D.N.Y. May 1, 2002) 

(ignoring evidence); see also Zabala, 595 F.3d at 409 (reconsideration of improperly excluded 

treating physician evidence typically requires remand).  If the decision denying benefits applied 

the correct legal standards and is based on substantial evidence, the reviewing court must 

affirm.  42 U.S.C. § 405(g).  Otherwise, the court may modify or reverse the decision, with or 

without remand.  Id. 
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B. Legal PriŶĐiples AppliĐaďle to the CoŵŵissioŶer’s Disaďility DeterŵiŶatioŶ 

UŶdeƌ the “oĐial “eĐuƌitǇ AĐt, eǀeƌǇ iŶdiǀidual ĐoŶsideƌed to haǀe a ͞disaďilitǇ͟ is 

entitled to disability insurance benefits.  42 U.S.C. § 423(a)(1).  The AĐt defiŶes ͞disaďilitǇ͟ as aŶ 

͞iŶaďilitǇ to eŶgage iŶ aŶǇ suďstaŶtial gaiŶful aĐtiǀitǇ ďǇ ƌeasoŶ of aŶǇ ŵediĐallǇ deteƌŵiŶaďle 

physical or mental impairment which can be expected to result in death or which has lasted or 

ĐaŶ ďe eǆpeĐted to last foƌ a ĐoŶtiŶuous peƌiod of Ŷot less thaŶ ϭϮ ŵoŶths.͟  § 423(d)(1)(A); § 

1382c(a)(3)(A).  A ĐlaiŵaŶt͛s iŵpaiƌŵeŶts ŵust ďe ͞of suĐh seǀeƌitǇ that he is Ŷot oŶlǇ uŶaďle 

to do his previous work but cannot, considering his age, education, and work experience, 

eŶgage iŶ aŶǇ otheƌ kiŶd of suďstaŶtial gaiŶful ǁoƌk ǁhiĐh eǆists iŶ the ŶatioŶal eĐoŶoŵǇ.͟ § 

423(d)(2)(A); § 1382c(a)(3)(B). 

To determine whether an individual is entitled to receive disability benefits, the 

Commissioner is required to conduct the following five-step inquiry: 

(1) Whether the claimant is currently engaged in any substantial gainful 

activity.  20 C.F.R. § 416.920(a)(4)(i). 

 

(2) If not gainfully employed, deteƌŵiŶe ǁhetheƌ the ĐlaiŵaŶt has a ͞seǀeƌe 
iŵpaiƌŵeŶt͟ that sigŶifiĐaŶtlǇ liŵits his oƌ heƌ aďilitǇ to do ďasiĐ ǁoƌk 
activities. Under the applicable regulations, an impairment or combination 

of iŵpaiƌŵeŶts that sigŶifiĐaŶtlǇ liŵits the ĐlaiŵaŶt͛s aďility to perform 

ďasiĐ ǁoƌk aĐtiǀities is ĐoŶsideƌed ͞seǀeƌe.͟ § 416.920(a)(4)(ii) 

 

(3) If the ĐlaiŵaŶt has a ͞seǀeƌe iŵpaiƌŵeŶt,͟ deteƌŵiŶe ǁhetheƌ the 
impairment is one of those listed in Appendix 1 of the regulations – if it is, 

the Commissioner will presume the claimant to be disabled and the 

claimant will be eligible for benefits. § 416.920(a)(4)(iii).  At this stage, the 

CoŵŵissioŶeƌ also ŵust deteƌŵiŶe the ĐlaiŵaŶt͛s aďilitǇ to peƌfoƌŵ 
physical and mental work activities on a sustained basis despite his 

impairments, or RFC.7  § 416.920(a)(4)(iv). 

                                                 
7 A ĐlaiŵaŶt͛s ƌesidual fuŶĐtioŶal ĐapaĐitǇ is ͞the ŵost [she] ĐaŶ still do despite [heƌ] liŵitatioŶs.͟ ϮϬ C.F.‘. § 
404.1545(a); Genier v. Astrue, 606 F.3d 46, 49 (2d Cir. 2010); see also SSR 96-9P (clarifying that a ĐlaiŵaŶt͛s ƌesidual 
functional capacity is his maximum ability to perform full-tiŵe ǁoƌk oŶ a ƌegulaƌ aŶd ĐoŶtiŶuiŶg ďasisͿ. The ALJ͛s 



11 

 

(4) If the claimant does not meet the criteria for being presumed disabled, the 

Commissioner next must determine whether the claimant possesses the 

RFC to perform his past work.  Id. 

 

(5) If the claimant is not capable of performing work he performed in the past, 

the Commissioner must determine whether the claimant is capable of 

performing other work.  § 416.920(a)(4)(v); see also Rosa v. Callahan, 168 

F.3d 72, 77 (2d Cir. 1999); Gonzalez v. Apfel, 61 F. Supp. 2d 24, 29 (S.D.N.Y. 

1999).  

 

The claimant bears the burden at the first four steps of the analysis. Selian v. 

Astrue, 708 F.3d 409, 418 (2d Cir. 2013).  At the last step, the Commissioner has the 

ďuƌdeŶ of shoǁiŶg that ͞theƌe is otheƌ gainful work in the national economy which the 

ĐlaiŵaŶt Đould peƌfoƌŵ.͟ Balsamo v. Chater, 142 F.3d 75, 80 (2d Cir. 1998). 

Where a claimant alleges mental impairments in connection with an application for 

disability benefits, an ALJ also must assess those limitations pursuant to 20 C.F.R. § 416.920a.  

These regulations require the appliĐatioŶ of a ͞speĐial teĐhŶiƋue͟ at the seĐoŶd aŶd thiƌd steps 

of the five-step framework and at each level of administrative review.  § 416.920a(a); Kohler v. 

Astrue, 546 F.3d 260, 265–66 (2d Cir. 2008).  Thus, the ALJ must first determine whether: 

(1) The ĐlaiŵaŶt has ͞ŵediĐallǇ deteƌŵiŶaďle ŵeŶtal impairment(s).͟ § 

416.920a(b)(1). 

 

(2) If the claimant has suĐh aŶ iŵpaiƌŵeŶt, the ƌeǀieǁiŶg authoƌitǇ ŵust ͞ ƌate 
the degree of functional limitation resulting from the impairment;sͿ͟ in the 

following areas: (1) activities of daily living; (2) social functioning; (3) 

concentration, persistence, or pace; and (4) episodes of decompensation.  

§ 416.920a (b)(2), (c)(3). 

 

                                                 
assessŵeŶt of a ĐlaiŵaŶt͛s ƌesidual fuŶĐtioŶal ĐapaĐitǇ ŵust ďe ďased oŶ ͞all ƌeleǀaŶt ŵediĐal aŶd otheƌ eǀideŶĐe,͟ 
including objective medical evidence, such as x-rays and MRIs, the opinions of treating and consultative physicians, 

aŶd stateŵeŶts ďǇ the ĐlaiŵaŶt aŶd otheƌs ĐoŶĐeƌŶiŶg the ĐlaiŵaŶt͛s iŵpaiƌŵeŶts, sǇŵptoŵs, phǇsiĐal liŵitatioŶs, 
and difficulty performing daily activities. Genier, 606 F.3d at 49 (citing § 404.1545(a)(3)).   
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(3) The first three functional areas (daily living; social functioning; and 

concentration, persistence, or pace) are rated using a five-point scale: 

none, mild, moderate, marked, and extreme.  The fourth functional area 

(episodes of decompensation) is rated using a four-point scale: none, one 

or two, three, four or more. The last point on each scale represents a 

degree of limitation that is incompatible with the ability to perform any 

gainful activity.  § 416.920a(c)(4). 

 

If the degƌee of liŵitatioŶ is ͞ŶoŶe͟ oƌ ͞ŵild,͟ the ALJ will typically conclude that the 

ĐlaiŵaŶt͛s iŵpaiƌŵeŶts aƌe Ŷot seǀeƌe, uŶless contrary evidence indicates more than a minimal 

limitation to complete basic work activities.  § 416.920a;dͿ;ϭͿ.  Wheƌe a ĐlaiŵaŶt͛s ŵeŶtal 

impairment is severe, the ALJ will determine if it meets or is equivalent in severity to a listed 

mental disorder.  § 416.920a(d)(2).  The ALJ accomplishes this task by comparing medical 

fiŶdiŶgs ƌegaƌdiŶg the ĐlaiŵaŶt͛s iŵpaiƌŵeŶts to the ƌatiŶg of the degƌee of fuŶĐtioŶal 

limitation to the criteria of the appropriate mental disorder.  Id.  Where a claimant has a mental 

iŵpaiƌŵeŶt that Ŷeitheƌ ŵeets Ŷoƌ is eƋuiǀaleŶt iŶ seǀeƌitǇ to aŶǇ listiŶg, the ĐlaiŵaŶt͛s ‘FC 

will be assessed, in accordance with § 416.920(a)(4).  § 416.920a(d)(3).   

II. Analysis 

A. Development of the Record 

In Social Security proceedings, the ALJ must affirmatively develop the record on behalf 

of all claimants.  See Moran v. Astrue, 569 F.3d 108, 112 (2d Cir. 2009).  Thus, the ALJ must 

investigate the facts and develop the arguments both for and against granting benefits.  Id.  

Whether the ALJ has met this duty to develop the record is a threshold question.  Accordingly, 

ďefoƌe ƌeǀieǁiŶg ǁhetheƌ the CoŵŵissioŶeƌ͛s fiŶal deĐisioŶ is suppoƌted ďǇ suďstaŶtial 

eǀideŶĐe uŶdeƌ ϰϮ U.“.C. § ϰϬϱ;gͿ, ͞the Đouƌt ŵust fiƌst ďe satisfied that the ALJ pƌoǀided 

plaiŶtiff ǁith a full heaƌiŶg uŶdeƌ the “eĐƌetaƌǇ͛s ƌegulatioŶs aŶd also fullǇ aŶd ĐoŵpletelǇ 
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deǀeloped the adŵiŶistƌatiǀe ƌeĐoƌd.͟ Scott v. Astrue, No. 09-cv-3999 (KAM), 2010 WL 

2736879, at *12 (E.D.N.Y. July 9, 2010).  The ALJ has an obligation to develop the record even 

where the claimant has legal counsel.  Perez v. Chater, 77 F.3d 41, 47 (2d Cir. 1996).  Remand is 

appropriate where this duty is not discharged.  See, e.g., Moran, 569 F.3d at 114–ϭϱ ;͞We 

ǀaĐate Ŷot ďeĐause the ALJ͛s deĐisioŶ ǁas Ŷot suppoƌted ďǇ suďstaŶtial eǀideŶĐe ďut ďeĐause 

the ALJ should have developed a ŵoƌe ĐoŵpƌeheŶsiǀe ƌeĐoƌd ďefoƌe ŵakiŶg his deĐisioŶ.͟Ϳ.  

͞[W]heƌe theƌe aƌe Ŷo oďǀious gaps iŶ the adŵiŶistƌatiǀe ƌeĐoƌd, aŶd ǁheƌe the ALJ alƌeadǇ 

possesses a ͚Đoŵplete ŵediĐal histoƌǇ,͛ the ALJ is uŶdeƌ Ŷo oďligatioŶ to seek additioŶal 

information in adǀaŶĐe of ƌejeĐtiŶg a ďeŶefits Đlaiŵ.͟  Rosa v. Callahan, 168 F.3d 72, 79 n.5 (2d 

Cir. 1999) (citing Perez v. Chater, 77 F.3d 41, 48 (2d Cir. 1996)). 

Although Plaintiff does not expressly allege that the ALJ failed to fully develop the 

record (JS 1), this Court is nevertheless obliged to conduct its own independent assessment of 

whether the ALJ properly discharged this duty.8  In making his decision, ALJ Green stated that 

he considered Exhibits 1A-12F, which contain PlaiŶtiff͛s full ŵediĐal ƌeĐoƌd.  ;Tƌ. ϯϬ.Ϳ  He also 

relied on information obtained from Plaintiff during an in-person hearing.  (E.g., id. at 56-59, 

69-72.)  Although the ALJ stated that the ͞ƌeĐoƌd iŶĐludes spaƌse ŵediĐal eǀideŶĐe ƌegaƌdiŶg 

the claimant͛s phǇsiĐal fuŶĐtioŶiŶg͟ ;id. at 35), this Court concludes that PlaiŶtiff͛s ŵediĐal 

record, as it pertains to his physical impairments, appears to be complete with respect to the 

ĐoŶditioŶs alleged iŶ PlaiŶtiff͛s ““I ďeŶefits appliĐatioŶ.  (See, e.g., id. 35, 80, 228-29, 233-34, 

                                                 
8 While PlaiŶtiff did Ŷot eǆpƌesslǇ ƌaise the ALJ͛s failuƌe to deǀelop the ƌeĐoƌd as a ŵatteƌ iŶ ĐoŶtƌoǀeƌsǇ, this issue 
is inexorably intertwined with another problem Plaintiff affirmatively raised – that the ALJ failed to properly weigh 

the medical opinion evidence in the record.   
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316-17, 326.)  The Court, however, reaches the opposite conclusion ǁheŶ eǀaluatiŶg PlaiŶtiff͛s 

mental health records.   

In his decision, the ALJ disregarded portions of the Questionnaire prepared by N.P. 

Griffin and Dr. Degi finding that Plaintiff has ͞ŵodeƌate-to-ŵaƌked͟ liŵitatioŶs iŶ his aďilitǇ to 

͞[p]eƌfoƌŵ aĐtiǀities ǁithiŶ a sĐhedule aŶd ĐoŶsisteŶtlǇ ďe puŶĐtual,͟ ͞[ǁ]oƌk iŶ ĐooƌdiŶatioŶ 

ǁith oƌ Ŷeaƌ otheƌs ǁithout ďeiŶg distƌaĐted ďǇ theŵ,͟ aŶd his aďilitǇ to ͞[i]ŶteƌaĐt 

appƌopƌiatelǇ ǁith the puďliĐ.͟  ;Id. at 283.)  The Questionnaire indicates that these symptoms 

would occur frequently, during between one to two-thirds of an eight-hour work day.  (Id.)  The 

ALJ also brushed aside conclusions made by Dr. Tedoff that Plaintiff has ͞ŵaƌked liŵits iŶ his 

aďilitǇ to ŵaiŶtaiŶ a ƌegulaƌ sĐhedule iŶ a ǁoƌkplaĐe͟ aŶd that PlaiŶtiff͛s pƌogŶosis foƌ ͞ďeiŶg 

able to look for, obtain and sustain himself in gainful employment in the near future is guarded 

to pooƌ.͟  ;Id. at 262.)  The ALJ ignored these assessments because he concluded that they were 

unsupported by the record aŶd N.P. GƌiffiŶ͛s tƌeatiŶg Ŷotes.  (Id. at 36-37.) 

ALJ GƌeeŶ͛s finding that N.P. GƌiffiŶ͛s, Dƌ. Degi͛s, aŶd Dƌ. Tedoff͛s opinions were 

unsupported by the record triggered an obligation to further develop the record with respect 

to those opinions.  Indeed, it is well established that where an ALJ disagrees with an 

assessment provided by a medical or other treating source, he must explore the basis for the 

assessment and whether it is consistent with evidence in the record.  Such exploration may 

require the ALJ to re-ĐoŶtaĐt the ĐlaiŵaŶt͛s tƌeatiŶg souƌĐes.  See, e.g., Selinsky v. Comm'r of 

Soc. Sec., No. 08-CV-1363 (GLS)(VEB), 2010 WL 2671502, at *6 (N.D.N.Y. June 14, 2010), 

adopted by, No. 5:08-CV-1363, 2010 WL 2671499 (N.D.N.Y. June 30, 2010) (remanding for 

fuƌtheƌ deǀelopŵeŶt of the ƌeĐoƌd aŶd iŶstƌuĐtiŶg ALJ to ͞ƌe-contact the treating nurse 
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practitioner to obtain the basis for her assessŵeŶt ƌegaƌdiŶg PlaiŶtiff's ‘FC. . . .͟Ϳ.  Here, the ALJ 

should have at least attempted to contact N.P. Griffin and Dr. Degi to ask why they concluded 

that PlaiŶtiff eǆhiďited ĐeƌtaiŶ ͞ŵodeƌate-to-ŵaƌked͟ ŵeŶtal iŵpaiƌŵeŶts.  He also should 

have sought to contact Dr. Tedoff to clarify why he believed that Plaintiff would be unable to 

adhere to a regular work schedule.  

Although aŶ ALJ͛s ŵisappliĐatioŶ of the laǁ ŵaǇ ďe igŶoƌed ǁheƌe it ĐoŶstitutes 

haƌŵless eƌƌoƌ, heƌe, the ALJ͛s failuƌe to adeƋuately develop the record was not harmless and 

warrants remand.  Indeed, at the heaƌiŶg, the ALJ asked the CoŵŵissioŶeƌ͛s ǀoĐatioŶal eǆpeƌt 

ǁhetheƌ PlaiŶtiff͛s aďseŶĐe fƌoŵ ǁoƌk at least tǁo daǇs peƌ ŵoŶth ǁould ͞eliŵiŶate the 

availability of employment optioŶs͟ aŶd the eǆpeƌt ƌespoŶded iŶ the affiƌŵatiǀe.  ;Id. at 75.)  

The expert further testified that an individual who is unable to consistently be punctual may 

Ŷot ďe eŵploǇaďle ďeĐause ͞[l]ateŶess is eƋuiǀaleŶt to Ŷot ďeiŶg oŶ the joď site.͟  ;Id. at 76-

77.)  Because N.P. Griffin, Dr. Degi, and Dr. Tedoff all opined that Plaintiff suffers marked 

limitations in his ability to adhere to a schedule and consistently be punctual, the facts 

underlying those opinions are necessary to determine PlaiŶtiff͛s ‘FC.  AĐĐordingly, the ALJ͛s 

failure to fully develop the record constitutes an error necessitating remand pursuant to 

sentence four of 42 U.S.C. § 405(g).  See, e.g., Tejada v. Apfel, 167 F.3d 770, 773 (2d Cir. 1999); 

Crysler v. Astrue, 563 F. Supp. 2d 418, 429 (N.D.N.Y 2008).  

B. The Evidence Supporting PlaiŶtiff’s AppliĐatioŶ for Disability Benefits 

 

Although an ALJ is not required to assess each item of testimony presented or explain 

why he considered particular evidence unpersuasive or iŶsuffiĐieŶt, ͞aŶ adŵiŶistƌatiǀe laǁ 

judge ŵaǇ Ŷot ͚ĐheƌƌǇ-piĐk͛ ŵediĐal opiŶioŶs that suppoƌt his oƌ heƌ opiŶioŶ ǁhile igŶoƌiŶg 
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opiŶioŶs that do Ŷot.͟  Tim v. Colvin, No. 6:12-CV-1761 (GLS)(ESH), 2014 WL 838080, at *7 

(N.D.N.Y. Mar. 4, 2014) (citing Scott v. Astrue, 647 F.3d 734, 740 (7th Cir.2011)) (reversing and 

remanding); see also Thomas v. Berryhill, 337 F. Supp. 3d 235, 244 (W.D.N.Y. 2018) (same).   

Here, the ALJ attributed significant weight to the Questionnaire prepared by N.P. Rachel 

Griffin and co-signed by Dr. Keith Degi.  (JS 3; Tr. 36-37.)  As explained above, the Questionnaire 

states that PlaiŶtiff has ͞ŵodeƌate-to-ŵaƌked͟ liŵitatioŶs iŶ his aďilitǇ to adhere to a schedule, 

be punctual, work with others, and interact with the public.  (Tr. 283.)    

Although she is not an accepted medical professional,9 the ALJ gave N.P. GƌiffiŶ͛s 

assessŵeŶt of PlaiŶtiff͛s ŵeŶtal iŵpaiƌŵeŶts ͞sigŶifiĐaŶt ǁeight.͟ (Id. at 36.)  Yet, when 

aŶalǇziŶg the poƌtioŶ of N.P. GƌiffiŶ͛s assessŵeŶt concluding that Plaintiff exhibits symptoms 

that are ͞ŵodeƌate-to-ŵaƌked,͟ the ALJ afforded those specific observations ͞little ǁeight͟ 

ďeĐause theƌe ǁas ͞ŶothiŶg iŶ heƌ tƌeatiŶg ƌeĐoƌds to suppoƌt this assessŵeŶt oƌ iŶ the 

subsequent mental health treatmeŶt eǀideŶĐe.͟  ;Id. at 36-37.)  This conclusion is incompatible 

ǁith the ƌest of the ALJ͛s opiŶioŶ because he gave significant weight to some portions of the 

Questionnaire that also lack any diƌeĐt suppoƌt iŶ N.P. GƌiffiŶ͛s Ŷotes and the record.  For 

example, the ALJ afforded significant weight to the assessment that Plaintiff has only moderate 

limitations in ͞[ƌ]espoŶdiŶg appƌopƌiatelǇ to ǁoƌkplaĐe ĐhaŶges.͟  ;Id. at 283.)  Yet, there is 

                                                 
9 Under the regulations in effect at the time Plaintiff filed his claim, an ALJ must give deference to the opinions of a 

ĐlaiŵaŶt͛s tƌeatiŶg phǇsiĐiaŶs if theǇ aƌe ǁell-suppoƌted ďǇ ŵediĐal fiŶdiŶgs aŶd is ͞ǁell-supported by medically 

acceptable clinical and laboratory diagnostic techniques and is not inconsistent with the other substantial evidence 

iŶ . . . [the] ƌeĐoƌd.͟  20 C.F.R. § 416.927(c)(2).  To be considered a treating physician, a healthcare provider must be 

a licensed physician, licensed or certified psychologist, licensed optometrist, licensed podiatrist or qualified speech-

language pathologist.  20 C.F.R. § 416.913(a)(1)-(5).   
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ŶothiŶg iŶ N.P. GƌiffiŶ͛s tƌeatŵeŶt Ŷotes or the record that expressly supports this conclusion.  

(Id. at 265-78, 280.)   

In addition, ALJ GƌeeŶ͛s refusal to accept N.P. GƌiffiŶ͛s finding that Plaintiff has 

͞ŵodeƌate-to-ŵaƌked͟ liŵitatioŶs iŶ ͞peƌfoƌŵ[iŶg] aĐtiǀities ǁithiŶ a sĐhedule aŶd ĐoŶsisteŶtlǇ 

be punctual,͟ contradicts the evidence in the record.  IŶdeed, N.P. GƌiffiŶ͛s tƌeatŵeŶt Ŷotes 

indicate that Plaintiff was late to two appointments (id. at 269, 273) and the Questionnaire 

states that, although Plaintiff was scheduled to attend appointments on a monthly basis, he 

only attended six appointments between May 6, 2013 and June 9, 2014. (Id. at 280.)  Further, 

and as acknowledged by ALJ Green, the record shows that Plaintiff was discharged from a 

mental health pƌogƌaŵ at “t. Maƌks ďeĐause he ͞ǁas Ŷot aďle to ĐoŵplǇ ǁith pƌogƌaŵ ƌules, 

ŶaŵelǇ atteŶdaŶĐe.͟  ;Id. at 36, 329.) 

The ALJ, likewise, inconsistently weighed portions of the consultative report prepared 

by Dr. Tedoff.  In his assessment, Dr. Tedoff stated that Plaintiff has ͞marked limits in his ability 

to ŵaiŶtaiŶ a ƌegulaƌ sĐhedule iŶ a ǁoƌkplaĐe͟ aŶd ĐoŶĐluded that PlaiŶtiff͛s pƌogŶosis foƌ 

͞ďeiŶg aďle to look foƌ, oďtaiŶ and sustain himself in gainful employment in the near future is 

guaƌded to pooƌ.͟  (Id. at 262.)  Similar to his assessment of the Questionnaire, the ALJ afforded 

more weight to the poƌtioŶs of Dƌ. Tedoff͛s ƌepoƌt that iŵplǇ that PlaiŶtiff ŵaǇ Ŷot ďe disaďled 

than portions that concluded that Plaintiff suffers from marked limitations because ͞theƌe ǁas 

ŶothiŶg iŶ [Dƌ. Tedoff͛s] eǆaŵiŶatioŶ ƌeĐoƌd oƌ iŶ the oǀeƌall tƌeatiŶg eǀideŶĐe to suppoƌt this 

assessŵeŶt.͟  ;Id. at 37.)    

In light of the above, the Court finds that the ALJ improperly weighed the medical and 

opinion evidence in the record because he improperly chose to rely on evidence that favored 



18 

deŶǇiŶg PlaiŶtiff͛s disaďilitǇ Đlaiŵ while ignoring eǀideŶĐe that suppoƌted PlaiŶtiff͛s Đlaiŵ.  (Id. 

at 269, 273, 280, 329.)  Accordingly, the instant proceeding must be remanded pursuant to 

sentence four of 42 U.S.C. § 405(g).  On remand, the ALJ should contact N.P. Griffin, Dr. Degi, 

and Dr. Tedoff to ascertain the factual bases for their assessments regarding Plaintiff Castillo͛s 

mental impairments in order to properly weigh their opinions and accurately determine 

PlaiŶtiff͛s ‘FC.  See, e.g., Selinsky v. Comm'r of Soc. Sec., No. 08-CV-1363 (GLS)(VEB), 2010 WL 

2671502, at *6 (N.D.N.Y. June 14, 2010), adopted by, No. 5:08-CV-1363, 2010 WL 2671499 

(N.D.N.Y. June 30, 2010). 

CONCLUSION 

Foƌ the foƌegoiŶg ƌeasoŶs, the CoŵŵissioŶeƌ͛s ŵotioŶ is DENIED aŶd PlaiŶtiff͛s ŵotioŶ 

is GRANTED insofar as this case is remanded for further proceedings.  

SO ORDERED. 

Dated: February 15, 2019 

New York, New York 

_____________________________ 

KATHARINE H. PARKER 

UNITED STATES MAGISTRATE JUDGE 


