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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STASON SUTTON

Plaintiff,
18-CV-90(JPO)
_V_
OPINION AND ORDER

626 EMMUT PROPERTIES, LTD. and
10th AVENUE GROUP, INGC.
Defendans.

J. PAUL OETKEN, District Judge:

In this action, Plaintiff Stason Sutton claims that Defendants 626 Emmut Prepiidie
(“626 Emmut”) and 10th Avenue Group, Inc. (“10th Ave.”) have, among other things, violated
the Americans with Disabilities Act of 1990ADA”) , 42 U.S.C. § 1210&t seq.by operatingor
leasing property to a restaurant that is physically inaccessibleoplevho use wheelchairs.
The parties have completddscovery, andoth Defendants haveow separately movedr
summary judgment. (Dkt. Nos. 48, 63.) For the reasons that follow, the motialiensre

l. Background

According to the complaint in this action, Defendant 10th Aperates aestarant
called “44& X” out of a property in Midtown Manhattathat isowned by Defendant 626
Emmut. (Dkt. No. 1 (“Compl.”) 11 7, 9see alsdkt. No. 60 (“Sutton Decl.”) § 4.Plaintiff
Stason Sutton, whioves near the restauraanhd who usea wheelchaifor mobility purposes,
claims that he would like tdine at 44 & X. (Sutton Decf|2-3, 5, 18 But although Sutton
has been abl® utilize the restaurantsutdoor dining argahe maintains that an exterior step has
prevented him fronaccessinghe restaurant’siterior. (Sutton Decl. 1 8-11.)

On January 5, 2018, Sutton filadive-count civil complaintagainst Defendantalleging

that44 & X's exterior step and a numberitsf interiorfeatures render the restaurant inaccessible
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to himandto other individuals who use wheelchairs. (Compl.  25.) According to Sutton, this
inaccessibilityputs Defendants in violation of the ADA, New York common law, and various
state and locantidiscrimination laws (Compl.f136—90.) In addition to seeking injunctive
relief, declaratory relief, anattorney’s fees and cosisder botlthe ADA and state and local
law, Sutton seeks monetary damages ustite and local lawlone. (Compl. at 19-20.)
Discoveryin this caseended on November 30, 2018 (Dkt. No),2td both Defendants
have now moved for summary judgment (Dkt. Nos. 48, 6&fendantdirst traintheirfire on
Sutton’s ADA claimargung that this Court must dismissah the grounds th#t) Suttonlacks
standing to bringhe claim(Dkt. No. 50 at 3-5; Dkt. No. 65 at 3-5), and (2) renovateins
44 & X have mootedthe claim byadequately remeéating the allegedaccess barrief(Dkt. No.
68 at 2—6 Dkt. No. 69 at 3—8). @ce Sutton’s sole federal claimas been dismissgbefendants
go on, the Court shoukehd this case entirely leclinng toretainsupplementglrisdiction
over his remaining statand locallaw claims. (Dkt. No50 at 6 Dkt. No. 65 at 6.)
Defendants’ summarnyudgment motions have been fully briefed (Dkt. Nos. 50, 58, 65,
68—69), and the Counow turns to their merits.

. Legal Standard

A party is entitled to summary judgment if it can “show[] that there is no genuingelisp
as to any material fact and [it] is entitled to judgment as a matter of law.” FEi.FR. H(a).
A dispute of fact is “genuine” if “the evidence is such that a reasonable jury ebutd a
verdict for the nonmoving party,” and a fact is “material” if “it might affee tutcome of the
suit under the governing lawHurley v. Tozzer, LtdNo. 15 Civ. 2785, 2018 WL 1087946, at
*1 (S.D.N.Y. Feb. 26, 2018) (quotir@ayle v. Gonyea313 F.3d 677, 682 (2d Cir. 2002))he
party moving for summary judgment bears the burden of showing that no genuine dispute

material fact existgd., and n assessing/hetherthe movant has carried this burgdarcourt



“must view the evidence in the light most favorable to the party against whom summary
judgment is sought and must draw all reasonable inferences in his or hér Aoomss 4 All,
Inc. v. Trump Int’'l Hotel & Tower Condominiym58 F. Supp. 2d 160, 166 (S.D.N.Y. 2006).
IIl.  Discussion

As noted aboveDefendants argue thdtey are entitled to summary judgment on
Sutton’sADA claim, andthatthis Court shouldlecline toexercise supplemental judistion
over Sutton’semaining claim®nce that federal claim is out of the pictuigecause Sutton
makes no argumetttatthis Court should retaipurisdiction over his stateand locallaw claims
in theabsence of a viable fededhim, the Court limits its analysis to SuttoABA claim.

Defendantsaise two argumentss to why, in their view, they are entitled to summary
judgment on Sutton’s ADAlaim. First, they argue that Sutton lacks standing to hag
claim. (Dkt. No. 50 at 3-5; Dkt. No. 65 at 3-5.) Second, they argue theakdineis moot.
(Dkt. No. 68 at 2—6; Dkt. No. 69 at 3}8The Court addresses each argument inturn.

A. Standing

A plaintiff who seeks to invoke the jurisdiction of the federal courts must be able to
establisithe ‘irreducible constitutional minimurof standing.” Field Day, LLC v. Cty. of
Suffolk 463 F.3d 167, 175 (2d Cir. 2006) (quotingian v. Defenders of Wildlif&04 U.S. 555,
560 (1992)). To make this showing, “a plaintiff must prove: (1) injury in fact, which must be

(a) concrete and particularized, and #igjual or imminent; (2x causal connection between the

! The Court also acknowledges Sutton’s argument that certain declarations slibmitte
with Defendants’ summary judgment motions should not be considered. (Dkt. No. 58 at 2-3.)
Because the Court concludes that consideration of the challenged declarations wafi&tnot
its resolution of any issue presented by the motions, the Court need not addrestethe mat



injury and the defendant’s conduct; and (3) that the injury is likely to be redressdavioyable
decision.” Kreisler v. Second Ave. Diner Coy@31 F.3d 184, 187 (2d Cir. 2013) (per curiam).
Defendants argue th8utton hagailed to demonstratihat he has standing to bring his
ADA claim because he has failed to show that he has been injured by the archibectieed
that, he claims, violate the statui@kt. No. 50 at 3-5; Dkt. No. 65 at 3}39nstead, Defendants
maintain, Sutton has merely “stat[ed] a list of alleged ADA violations at thaurastawithout
offering evidencehat any of them impeded his own acced3kt. No. 50at 4;Dkt. No. 65 at 4.)
Defendants’ standing argument is foreclosed by the Second Circuit’s denigliisler
v. Second Avenue Diner Car@g31 F.3d 184 (2d Cir. 2013)n that case, the Second Circuit
held that an ADA plaintiff had standing bring suitagainst an allegedly inaccessible diner
where he testified that “(I&] seven to eighinch step deterred him from attempting to enter,
(2) he frequent[ed] diners in his neighborhood often, (3) he live[d] within several blocks of the
[d]iner, and (4) he would like to frequent the [d]iner if he were able to accedd.iat 188.
Even though th&reisler plaintiff, having beeminable to entethe diner in the first plagdad
not personally encountered any of the diner’s allegestior architectural barriers, the Second
Circuit further held thatbecause [the plaintiff] ha[d] standing to pursue injunctive relief as to
the [d]iner’'s entrance, he ha[d] standing to seek removal of all barriers insidéitiee related
to his disability that he wouldWdely encounter were he able to access the [d]iner.”
Kreisler controls heré. Just like theKreisler plaintiff, Sutton has testified that ias

beenunable to enter aastablishmendue toanexterior step, that he often dines at restaurants

2 Insofar adDefendantsntend tosuggesthat theSupreme Court’s postreisler decision
in Spokeo, Inc. v. Robing36 S. Ct. 1540 (2016), should govern this Court’s analyhis,
Court is required to follow Second Circuit precedent ‘unless and until it is overruled in a
precedential opinion by the Second Circuit itself or unless a subsequent decib®iSopteme
Court so undermines it that iilhalmost inevitably be overruled by the Second CircuiBone



nearthe establishmenthat the establishmert in his neighborhood, and that he wouilsit the
establishment if it were accessible. (Sutton Decb-1ilL, 18.) As the Second Circuit has made
clear,this testimony isufficient at the summary judgment stagestablishSutton’s standing to
seekinjunctiverelief under the ADAwith respect tall architectural access barriers, exterior and
interior, at the establishment héshesto frequent

B. M oothess

The federal courtiack jurisdiction to adjudicate @asethathas become mooSee Atl.
States Legal Foundation, Inc. v. Nort@® F. App’x 729, 731 (2d Cir. 2002) (summary order).
And a case hasecome moaif it “is no longer embedded in any actual controversy about the
plaintiffs’ particular legal ripts,” Already, LLC v. Nike, Inc568 U.S. 85, 91 (2013) (quoting
Alvarez v. Smith658 U.S. 87, 93 (2009)), whether becdiaseourt is powerless to ‘grant any
effectual relief whatever to the prevailing party’”lwecauséintervening circumstances dugn
the litigation[have]remove[d]a party’s interest in its outcoieBellino v. JPMorgan Chase
Bank, N.A.No. 14 Civ. 3139, 2015 WL 4006242, at *2 (S.D.N.Y. June 29, 2015) (quoting

Chafin v. Chafin568 U.S. 165, 172 (2013)). But “[a]s long as the partiave a concrete

v. United StatesNo. 13 Civ. 8603, 2017 WL 398386, at *1 (S.D.N.Y. Jan. 30, 2017) (quoting
United States v. Diad22 F. Supp. 3d 165, 179 (S.D.N.Y. 2019)efendants’ unelaborated
citations toSpokeqDkt. No. 50 at 4; Dkt. No. 65 at 4) give the Court no reason to believe that
Spokedhas so undermindgdreisler that the latter no longer stands as binding precedent.

3 To the extent Defendants suggest that remedial efforts they have made at teepremi
of 44 & X after this suit was filed have stripped Sutton of standing by adequaedegssing his
claimed injury éeeDkt. No. 68 at 5—6; Dkt. No. 69 at 7-8), the suggestion is misguided. A
plaintiff's standing is “assessed as of the time the lawsuit is brouBlaut v. Venemar852
F.3d 625, 637 n.11 (2d Cir. 2003) (quoti@gmer v. Cisnerq37 F.3d 775, 787 (2d Cir. 1994)).
Subsequent events that might eliminae ekistence of a live controversy are assessed under the
rubric of mootnessSee Altman v. Bedford Cent. Sch. D45 F.3d 49, 70 (2d Cir. 2001). The
Court therefore addresses the effects of Defendants’ remedial effagisliscussion of
Defendantsarguments that Sutton’s ADA clairm moot. See infraSection II1.B.



interest, however small, in the outcome of the litigation, the case is not n@@lwafin 568 U.S.
at 172 (quotindg<nox v. Serv. Emps. Int'l Union, Local 1Q@®57 U.S. 298, 307-08 (2012)).

Because an ADA plaintiff who, like Sutton, raises a claim based on an arataitectu
access barrier is limited to seekieguitablerelief, rather than money damagesch a claim
“can become moot if a defendant remedies the access barrier [at issueltiripegdency of
the litigation? Bacon v. Walgreen C1 F. Supp. 3d 446, 451 (E.D.N.Y. 2015). But such
remediation moots an ADA claitonly if the defendant can demonstrate that (1) there is no
reasonable expectation that the alleged violation wdlir and (2)nterim relief or events have
completely and irrevocably eradicated the effects of the alleged violafldrafnas v. Wesho.
14 Civ. 4459, 2018 WL 3768525, at *3 (S.D.N.Y. Aug. 8, 2018) (qudBilegr Channel
Outdoor, Inc. v. City of New Ylg 594 F.3d 94, 110 (2d Cir. 2010)n most cases, “physical
alterations” made to bring a building into ADA compliaree the sort of remedial efforts that
will moot a claim for injunctive relief under the ADBecause “[o]nce a defendant embarks on
construction to bring its building into compliance, it would be illogical to assume a defenda
would expend further funds reverse the remediation, remove itéedlm compliance with the
ADA, and expose itself to further litigationId. at *4.

Here, Defadants contend thatmedial efforts they have made at 44 &ave mooted
Sutton’s ADA claim (Dkt. No. 65 at 7; Dkt. No. 68 at 2—6; Dkt. No. 69 at.3-for one thing,
they maintain that they have installed a permanent ramp that will €patite to eter the
restaurant’sriterior and that this renovation alone mddtdton’s ADA claim becausée
remedieghe onlyaccesdarrier—i.e., 44 & X’s exterior step-that Sutton islleged to have
personally encountered. (Dkt. No. 68 at 2—-6.) But even beyond the Dafepdantgo on,

they have undertaken “additional adjustments” to make “[t]he restauransambiairs



bathroom . . fully accessible to all with physical handjgs and disabilities.” (Dkt. No. 65 at 7.)
And in the view of Defendants’ expert, those adjustments—along with a few additicasines
that Defendants “will be accomplishing..immediately” (Dkt. No. 69 at 3)faily

“accomplish[] the goal of responding to the issues raised in this lawsuit” (Dkt. NbYED).

As for Defendants’ firsirgument—that the installation of the rampasonesufficient to
moot Sutton’s ADA claim-it fails. UndertheKreisler decision anADA plaintiff who
otherwise has stalingmay “seek removal of all barriers inside [an establishment] related to his
disability that he would likely encounter were he able to access the [gistablit],” even ihe
has not personally encountered those barri€rsisler, 731 F.3d at 188. Even assuming, then,
thatDefendants haviilly remediated the exterior step that allegedly baBeition’s access to
44 & X, Suttonhas“a concrete interest... in the outcome of the litigatiords long as alleged
interior barriers remainChafin, 568 U.S. at 172 (quotirignox 567 U.S. at 307-08).

The Court therefore turns next to Defendants’ claim that 44 & X is indeed now “fully
accessible,” inside and out, “to all with physical handicaps and disabili{st’ No. 65 at 7.)
The problem with this clairs that Defendants have faileddfier evidence sufficient to
establisithatno genuindactualdisputeexistsas to whether the ADA violations Sutton has
catalogued irhis expert repoithave been fully remediatedSeeDkt. No. 57-1.) Along with
their summary judgment motionBefendantsnitially submittedonly tworelevant pieces of
evidence First,they filed an affidavit from a principal of 10th Aveuhich explainedn general
terms that Defendants have, for example, “made changes to the bathroom and ite enttaac
main floor so thathere is easier access” (Dkt. No-44 5) and “adjusted the hallway leading to
the bathroom to widen it” (Dkt. No. 64-4 1 7). Secdbedfendantdiled a series ophotographs

of the assertetenovations. (Dkt. No. 64-5.) But notwithstanding the faatDefendants may



have made “laudable efforts to remedy the deficiencies on [their] properfyat considerable
expense,Vague statements about increased accessibility, taken together with phottigaaphs
lack context or precise measurementsjrasefficient to resolve all “genuine issues of material
fact about each barrier's compliance with the AD&fFown v. Mermaid Plaza Assocs. LLFo.
13 Civ. 760, 2018 WL 2722454, at *8 (E.D.N.Y. Mar. 8, 2018).

To be sure, Defendants havew submitted a dtailed expert report and declaration with
their reply briefs. (Dkt. Nos. 69-1, 69-2.) But “[c]ourts in this District have fretipeeclined
to consider evidence first submitted on repli2drt Auth Police Benevolent Ass’n, Inc. v. Port
Auth of N.Y.& N.J., No. 15 Civ. 3526, 2016 WL 6083956, at *4 n.3 (S.D.N.Y. Oct. 17, 2016).
And this Court is inclined to follow that practice here, for obvious reasBpsvaiting until the
last minute to play their full hand, Defendahtsre effectively deprive8utton ofthe chancedo
respond to their best evidence of mootnédse Court declines to dismiss Sutton’s ADA claim
on the basis of evidence that Sutton has not yet been afforded the opptotangwer.

That saidpecause Defendants’ expert report dedlaratiorraise serious questions about
this Court’s jurisdiction to adjudicate Sutton’s ADA claim, that evidence cannot tegalided.
While the Court cannot conclude on the present record that Defendants are entitled aoysumm
judgment, the Court il direct Sutton taindicate, in light of the evidence Defendants have
submitted with their reply briefsyhat aspects of hi’DA claim—if any—remain contested

V. Conclusion

For the foregoing reasorBefendantsmotions for summary judgment aRENIED.
Sutton isdirected to file a letter within thirtglays of the date of thwder,setting out his
position on whether, or to what extent, his ADA claim has been rendered moot by the remedia

measures Defendartiave undertakenTo the extent that Sutton contends that the claim is not



moot, he is free tattachupdatecevidence thatlemonstratea continuing dispute of fact as to
Defendants’ complianeeor lackof compliance—with the ADA.

Defendants shall have fourteen days felloy the submission of Sutton’s letter to file
any response.

The Clerk of Court is directed to close the motions at Docket Numbers 48 and 63.

SO ORDERED.

Dated: August 2, 2019

New York, New York /WM

V J. PAUL OETKEN
United States District Judge
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