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SOUTHERN DISTRICT OF NEW YORK P VI TP
HARSH KHURANA, —
Plaintiff, 18-CV-233 (LAK) (BCM)
-against-
WAHED INVEST, LLC, et al. MEMORANDU M AND ORDER
Defendars.

BARBARA MOSES, United States Magistrate Judge

The Court has raived and reiewed (a) plaintif’s letter-application dated October 21,
2020 (Dkt. No. 69)anddefendants’ responding letter dated October 22, 2020 (Dkt. Np. 70)
outlining a dispute concerningaintiff's request for admission (RFAo. 1; and (bplaintiff's
letterapplication dated November 12, 2020 (Dkt. No. 75), which incorporates defendants’
response,outlining a dispute concerning the deposition of plaintiff Harsh Khurdda
conference is required as to either dispute.

Backaround

Plaintiff Khurana was the Chidrinarcial Officer of defendantWahed Invest, LLC and
its parent companydefendanWWahed Inc. (WahedSeeSecond Amend. ComgDkt. No. 35)
1 12.Junaid Wahedna wa Wahed's Chief Executive Officer atldrgestshareholder.td. 8,
17. Plaintiff alleges, anong other thigs, thatin September 201Wahedna promiseldim 1.4%
of "the Canpany's outstanding shareg"the form of a grant of restrictedtack. 1d. Y 16-17.
According to plainff, Wahedna told him that "H&ahedna] wuld cause the desion togrant
such equitya be approved by the Board [of Directdrg] December 2017d. 1Y 17, 191n the
event, howeve the Wahedboard approveda substantially smaller grat plaintiff, who then

resignechis positionand fled this actionld. 120, 23.
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During thecourseof thelitigation, defendants havargued, among other thyg, thatthe
Wahedboard — noWWahedngersonally -had the'exclusive powérto grantequity awardssee
Def. ReplyBr. (Dkt. No. 26) at 3 (emphasis in the original), and #iate Wahedna wasnly
one of the five nembers othat board, he did not have the poweiskuethe equity that plaintiff
sought.See idat5 ("Wahedna DesNot Unilaterally Control theBoard").

Plaintiff's RFA

Plaintiff's RFA No. 1 askeddefendants t@dmit thatWahednd'had the voting power to
approve the issuance of equity inwréo Plaintiff in the fourth quarter of 2017 whether
through stock ownership, voting proxider] a combination therdoor other mean$ Oct. 21
Ltr., Ex. Aat 5 It is not clear whether platiff soughtan admission regardirngyahedna'slirect
"voting power" on theNahedboard —thatis, how many votes heould castor directin that
forum — orhis indirect "voting power' as Wahed'snajority shareholdr to force theapproval of
an equity grant by otheneans.

Taking advatage of theambiuity of the RFA,defendantsead it narowly and, on tha
basis denied it,stating:"Pursuant to the governing corporate documentssidesiregarding the
issuance of equity are m@ by the Board of Directorslunaid Wahedna was re of five
members of the Board of Directors in Octoldoyember, and December 201Qct. 21 Ltr. EX.
A at 5 Similarly, in response tplaintiff's companion interrgatory (which askeddeferdants o
"explain in detail the factual basis" ftireir denid of RFA No. 1) they stated, in relevant part,
that "decisions regarding the issuance of equity are madanmjaity of the Board of Directors
present ai meeting at whiclthere is a quorum,” and thaecauseNahednawas "one of five
member$ of the board he alone"did not have the voting power to approve the issuance of

equity interestto Phintiff." Oct. 21 Ltr, Ex. C at 4 Defendantshave acknowledgedhrough
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their counsel, thatWahedna "Bld a majority of the common stock (voting st)" of the
companySeeOct. 21 Ltr, Ex. D at 1L However, thi formal RFA response desnotincludethat
fact. Nor do defendantsaddress Wwether as the company'€EO andmajority shareholder
Wahednahad the idirect power tacontrd the board vote regardirgaintiff's equity issuaoe.!
Plaintiff now contends thatlefendantsRFA response andnterrogatory aswer are
"incomplete” and "not corre€tOct. 21 Ltr. at 34. Accordng to plaintiff, Wahalna had the
power tocause the kard to issue equity to plaintif andshould so admit becauseWahed's
bylaws provide that thedtder(s) of a majority of theoting shares issued aritstanding'shall
constitute a quorum for theanhsation of businessat a stockholdrs meeting, and that once a
guorum was present the same majority "shall decide any quéstioghtbefore such meeting."
Id. at 3. Plaintiff asks his Court to order defendants togrovide a response to the admission
[sic], without objection and” if it is again denied, tpvide a completeverified response to the
interrogatoly, free from objectin, explaining in detaihte basis for its deéal.” Id. at 4.
Defendantsnsist thatthey arswered the RFA copietely and in good faithOct. 22 Ltr.
at 2-3. They pointout thatthe citedbylaw provisions govern stockholders' meetings, not board
meetingsld. at 2n.2. Thus, ecording to déeendantsWahedna'snajority stock ownershg was

“irrelevant” because itdid not provide him with powerotapprove the issuaacf equity to

Lt is a"cental premisé of the law of Relaware, where Wahed iiscorporatedthat"controlling
stockholdes have noinalienable right tousurp the authority of boards of direcdhat they
elect."Hollinger Inc. v.Hollinger Int'l, Inc., 858 A.2d 342, 387 (Del. Ch. 2004ppeal refused,
871 A.2d 1128 (Del. 2004(noting that Delaware lawVests most managerial power over the
corporation in the board, and not in the stockholfleBee alsdn re CNX Gas Corp. S'hders
Litig., 2010 WL 2291842, at *15 (Del. Ch. May 25, 20X0)D]irector primacy remains the
centerpiece of Delaware law, even when a controlling stockholder is pfeséisent an
"inalienable" right to control a board vote, however, a controllingettddermay have other
means to do soparticularlyif a majority of the directorsra employed bywere eécted by,or
could be replaced byé controlling shareholder
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Plairtiff ." Id. at 2. The Court agrees thathetherWahedna had the power to constitute a qoor
and decide aquestion brougt beforea stockhtders' meetingis not necesaily conclwsive of
whether he had the powéhroughhis ability to convene and contralsto&holders'meeting or
otherwis@ to compel theboard toissueequity to plaintiff Once againhowever,defendants do
not address #t broader question.

Given theambguity of the RFAposedby plaintiff, and the complexity of the mixed
guestios of law and fact thait raises,defendantswill not be requiredo serve an‘'unqualified
admission"to the RFA Nor will they be requiredo amend their answeo the companion
interrogatory, which goes well beyondetlimits of LocalCivil Rule 33.3.

The purpose of Fed. R. Civ. P63governing RFA, 'is to allow for the narrowing or
elimination of issues in a case. The rule is not properly speaking a discoviesy, dather it iSa
procedure foobtainhg admissios for the record of facts already kndvay the seeket.Dubin
v. E.F. Hutton Grp. In¢.125 F.R.D. 372, 375 (S.D.N.Y. 198Qjuoting8 C. Wright & A.
Miller, Federal Practice and Procedure§ 2253 (190)). See alsoHenry v. Champlain
Enterprises, Inc, 212 F.R.D. 73, 77 (N.D.N.Y. 2003)Requestsfor Admissionsare not a
discovery device much like interrogatories, demand for documents, or depesitorasse they
to be considered substitutions for thediscovery pleadings are expectiedeliat and expoad
upon the facts of the matters, whereas, the Requasidimission essentially, and hopefully,
limit the factual issues in the cae(citations omitted).

Althougha party may eek admissions as tthe application of law to fa¢tFed. R.Civ.
P. 3B(a)1)(A), its RFAs must stillbe 'simpleand direct' 2 M. Silberberg,E. Spiro & J. Mogul
Civil Practice in the Southeristrict of New York§ 22:4, at 284 (201&7 ed.) see also

Herrera v. Scully 143 F.R.D. 545, 549 (S.D.N.Y. 199®)ollecing cases)Litigants are not
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required toanswe RFAs that"contan vague and ambiguous wording that does not allow
defendants fairly to admit or to deny th&rubin, 125 F.R.D.at 376."The party requesting
admissions bears the twen of setting forth & requests simplyna directly, not vaguely or
ambiguously."BATLLC v. TD Bank, N.A2018 WL 3626428, at *5 (E.D.N.Y. July 30, 2018)
accordHenry, 212 F.R.D. at 77.

In response to groperly constructed FA, a pary must either admit the matter
"specifically deny itor date in detail wi the answering party caat truthfully admit o deny
it." Fed. R. Civ. P. &a)4). An RFA denial "must fairly respond to the substance of the matter.”
Id. If it doesnot, the Court may "order either that the maftemadmtted or thatan amended
answer $ ®rved."Fed. R. Civ. P. &a)(6). Although it is "not always eadyto determine
whether gparty hagdraftedor responded toreRFA appropriately, [tthe Court isinvested with
substantial discretion under Rule "360 resolve sch questions andcontrol discovery
accordingly.Versatile Housewaev. SAS Grp2010 WL 11601225, at *1 (S.D.N.Y. July 15,
2010) (quotingDubin, 125 F.R.D. at 373)accordIn re Keurig Gren Mountain SingkServe
Coffee Antitrust Litig.2020 WL 6290584, at *4 (S.D.N.Y. Oct. 27, 2020).

In this ase,it is apparent to the Court th#trough plaintiff's RFA and defendants'’
response the parties arekiafy past one another. This is not due to any dispute about th¢a®cts
noted abwe, the parties appear tayeee that Wahednheld one sdaon the Wahed board of
directorsand controled a majority ofits voting stoch; it is becausdhe RFA used Iboad and
ambiguousterms (such aSvoting powet and ‘apprové), which in turngavedefendantghe
opportunty to craft a narrow answerthat did not fairly meet the gist of what plaintifikely
intended toask whether, given his majority stock ownershiWahednahad thepower, diredly

or indirectly, to deliver a 1.4% equity grant to plaintiff. Howeveis "not the job of the Court to
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correct a partg sloppy drafting]" BAT LLC, 2018 WL 3626428, at *6Moreover,the issue
dividing the paties isvigorously diputed, highlycomplex and theefore inappropriatefor a
singleRFA, even if plaintiff couldeframe the questiaim eliminate the amigjuities that fagued
his first effort. The reslution of the "pover" questionmay ultimatelyrecuire reviewof multiple
corporate documesit consideratiorof facts not yet knowrffor example, the identities of the
other directors and their relationship to Wahedna),aananalysis of those facts undlee aw of
Delawae.

Nothing in this @der prohibits plaintiff from exploring theseatterswith Wahedna at
his upcoming depositiorAnd nothing peventsplaintiff, thereafter, fromserving 'simple and
direct' RFAs "limited to singular relvant facts which "can be answered with a simple admit or
deny without an explanation, and in certain insta permit a qudication or explanation for
purposes of clarificatioh.Richard v. Dignean332 F.R.D. 450, 461 (W.D.N.Y. 201@nternal
guotdions and citations omitted). However, nsofar as plaintiff's October 212020 letter
application seeks an ad compelling a further response to RFA No. 1 or its companion
interrogatorythe applicationis DENIED.

Plaintiff's Deposition

The questionraised by the parties’ November 12, 2020 letter is whelamtiff's
deposition, which the parties originally planned to conduct in person, should be (a) taken by
remote meanbefore November 25, 202@&hich isthe current depositionleadline $eeDkt. No.

72), or (b) postponedntil such time a# is safe,n light of the ongoingCOVID-19 pandemicto
conduct a in-person deposition in New Jersey of a withess whose househioddCart is told

—includes a peon who has recently undergone tralast sugery. This is not aclosequestion.
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The deposition shall proceed remotely in acaamdwith this Court'sOrder daed March 17,
2020. (Dkt. No. 62.)

The Court understands that, in an ideal woddfendantsvould prefer an inpersm
depositionof plaintiff Khurang particularlybecause, as they explamymerousiocuments must
be reviewed during the examinatiand "several million dédrs" are potetnally at issue in this
action. Nov. 12Ltr. at 1-2 However, the artieshavealreadyagreed taa remote deposition of
Wahedna (which will be equally documesteavy); thus neither party will be ufairly
disadrantage by conducting both examinations ithat manner. Moreover, we do not live in an
ideal world. While the Courtwould like tobe optimstic about the time frame within which-in
persondepositions will once again bame routine in this distriqand elsewherepur nation's
recent experienceuggeststhat it would be unwiseto delay the conclusion oplaintiff's
depositionuntil such time as "it is safe to do"sm person.ld. 2. Consequently, thparties'
November 12, 2020 lettexpplication which the Court cotigies as aequestby plaintiff for an
order compellingdefendants to conductlgntiff's depositionremotdy within the current
deposition schedulés GRANTED.

The Clerk of Court is respectfully doed to close Dkt. Nos. 69 and 75.

Dated:New York, New York

November 16, 2020
SO ORDERED.

ad ks
iR

BARBARA MOSES
United States Magisrate Judge




