Jean-Pierre v. Citizen Watch Company of America, Inc. Doc. 84

USDC SDNY
DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
______________________________________________________________ X DATE FILED: 11/12/2019
CARLINE JEAN-PIERRE, :
Plaintiff, :
: 18-CV-0507 (VEC)
-against ;
: OPINION AND ORDER
CITIZEN WATCH COMPANY OF AMERCA, :
INC., d/b/a BULOVA, GREGORY THUMM,
GLENN PARKER, SUSAN CHANDLERind
JOHN HUGGARD, :
Defendants. :
______________________________________________________________ X

VALERIE CAPRONI, United States District Judge:

Plaintiff Carline JeatPierre sued Citizen Watch Company of America, Inc., d/b/a
Bulova, and individual Defendants Gregory Thumm, Glenn Parker, Susan Chandler, and John
Huggard for race and gender-basednhsination and retaliation, pursuant to Titfél of the
Civil Rights Act of 1964, 42 U.S.C. § 2008eseq(“Title VII"); 42 U.S.C. § 1981 (“§ 1981");
the New York State Human Rights Law (“NYSHRLN.Y. Exec. L. § 29@t seq.and the New
York City Human Rights Law (“NYCHRL"), N.Y.C. Admin. Code § 8-16flseq.SeeAm.

Compl., Dkt. 21. Plaintiff also sued for intentional infliction of emotional distr&e® id.
Defendants have moved for summary judgment on all claims pursuant to Fedeall Givie
Procedure 56 SeeNotice of Mot., Dkt53. Defendants’ motion is GRANTED as to all claifns.

This case is CLOSED.

L The parties both filed motions seeking permission to seal or file redeatsions of documents filed as
exhibits to their motion for Summary Judgment and Opposition to Sumndgyndmt. Dkts. 5271,77, 81. All
four motions are granted. The partieastfile the exhibits with the requested redactiondater tharNovember
25,2019
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BACKGROUND ?

Plaintiff, who is African Americarhegan her employmeat Bulovaon August 15,

2011. Defs.’ 56.1 Stmt. 1 44. Bulova is an American watch brand that merged with Citizen
Watch Company of America, Inc. (“CWA”) in 2017, but continues to function as a division of
CWA. Defs.” 56.1 Stmt. 11 6, 9, 11, 1&fter Bulova merged with CWA, in January 2017,
Defendant Susan Chandler (“Chandler”), Bulova’'s Chief Merchandising Qffieer directed to
reduce her departmental budget by approximately $300,000. Defs.’ 56.1 Stmt. 1 11, 159
Chandler Depat 384:9, 386:20-3872. On March 20, 2017, Plaintiff wasrminatedas part of
Chandler’s cost cutting efforts. Defs.” 56.1 Stmt. | 164.

Plaintiff filed a charge of discrimination with the Equal Employment Opportunity
Commission and received a Notice of Right to Sue. Am. Coffif#6. This lawsuit followed.
Plaintiff allegesnumerous adverse employment actions, culminating in termination, befause
her race African Americarn andgender (female SeePl. Am. Mem.of Law at11-13. Plaintiff
also claims that she was terminated in retaliation for varimiernal complaints made over the

course of her employment at Bulov&eePl. Am. Mem.of Law at 21-22. Plaintiff also claims

2 All facts described herein are undisputed unless otherwise stated. Ttevilloafer to the parties’
submissions as follows: Defendants’ Memorandum of Law in support ofntla¢ion for summary judgment,

Dkt. 56, as “Defs.” Mem. of Law”; the Affirmation of Michael L. Abitabilo support of Defendants’ motion, Dkt.
57, as “Abitabilo Aff.”; Defendants’ Local Civil Rule 56.1 Statement oflidputed Facts, Dkb4, as “Defs.’ 56.1
Stmt.”; Plaintiff's Amended Memorandum of Law in Opposition to DefertglaMotion, Dkt. 74, as “Pl. Am. Mem.
of Law”; the Declaration of Tracey L. Brown, DI&3, submitted in opposition to Defendants’ Motion, as “Brown
Decl”; Plaintiff's Statement of Material Facts in Dispute Pursuant to Local Ride 56.1, Dkt. 67, as “Pl.’s 56.1
Resp.”;Defendants’ Reply Mem. of Law in further support of their motion, 8t as “Defs.” Reply Mem. of
Law”; Defendants’ Reply Affirmation of Michael L. Ataibilo, Dkt. 80, a$Abitabilo Reply Aff.” The Court will
refer to Plaintiff’'s deposition, Dkt. 83, as “PIl. Dep.”; to Susan Chandler’s deposition, Dki183as “Chandler
Dep.”; John Huggard’s deposition, Dkt.-&3as “Huggard Dep.”; and to Wilson Troche’s deposition, Dki4 &3
“Troche Dep.”

3 As will be discussednfra, Plaintiff also claims she was retaliated againsbfingnamedas awitness in
another employee’s demand letteithe EEOC This claim does not appear in tAenendedComplaint andvas
raised for the first time in Plaintiff’'s Opposition MotioAs a result, the Court need not consider this claim.
Regardless, as will be discussed, the claim is insufficient to suppomntrectleetaliation.



she was subjected to a hostile work environm&aePIl. Am. Mem.of Law at8, 10; Am.
Compl. T 1.
Plaintiff's Experience at Bulova

Plaintiff began working at Bulova as Manager of Merchandising and Product
Development, and was later promoted to Senior Product Development Manager. Defs.’ 56.1
Stmt. §50. As Senior Product Development Manager, Plaintiff was responsible for product
development and merchandising on the Carvelle by Bulova brand and later on the Witthauer and
Harley Davidson brands. Defs.’ 56.1 Stmt. {1 53-54, 108-09; PI|.dD89.18-59:22, 82:16,
83:21. Although Plaintiftlaims she “earned praise for her thorough, creative and excellent
work,” she also claims to have experienced discrinbmaduring her years at Bulova. Pl. Am.
Mem. of Law a2, 11-13.

Proceeding chronologically, Plaintiff alleges that, in October 20&8use of her race
and gendershe was denied bereavement leave whehinsvand’s grandmother diédPl.’s
Am. Mem. of Law at 1]1Pl.’s 56.1 Resp. { 65. Defendants contend that Plaintiff was denied
leave because the company’s bereavement [galiey extends only to an employee’s
grandparent. Defs.’ 56.1 Stmt. § 65.

On April 16, 2015, Plaintiff requested a more comfortable office chair to accommodate
her high-risk pregnancy and pre-existing back condition. Defs.’ 56.1 StntPy. 76n. Mem.
of Lawat1l. After her initial request was denied, Plaintiff provided a doctor’s note congjrmi
that she required a “comfortable” chair. Defs.’ 56.1 Stmt.  83; Abitabilo Aff. ExSl@rtly

thereafter, Defendant GleParker (“Parker”), the Vice Prelent of Human Resources, told

4 Plaintiff also alleges that Bulova failed to notify her colleagues of hey Vasich the company allegedly
did for “white counterparts.” Pl. Am. Mem. of Law at 11. This allegatias raised for the first time in Plaintiff's
oppositicn motion and is thus accorded no weight.



Plaintiff that they would provide a chair similar to the one Plaintiff had prewidashd to be
comfortable. Defs.’ 56.1 Stmt. { 86; Abitabilo Aff. Ex. P. Plaintiff ultimatebereed the chair
she requested approximately two weeks after her initial request. DeisStet. § 88; PI. Dep.
at15023. Plaintiff contends that the initial denial of her request for accommodation was due t
her gender. Pl.’s 56.1 Resp. 11 80-81.

Plaintiff also describes two incidents Q15 during which Defendant Gregory Thumm
(“Thumm?) allegedly acted inappropriately. Pl.’s 56.1 Resp. 197, 99. Thumm served as the
President of Bulova from January 2013 until December 2015, when he was replacecely Jeffr
Cohen (“Cohen”). Defs.’ 56.%tmt. 1 37, 103. Plaintiff alleges that during a work-sponsored
event in April 2015, Thumm “invaded” her “personal space,” andteaier,”“l don’'t know what
you think you are doing, but it is not working.” Am. Compl. § 23; Pl. B&p82:19; 287:12.
Second, Plaintiff alleges that during a meeting in-241&5, Thumm said to her: “Your hair is not
naturally straight, right?” Plaintiff founthat commento be“racially offensive” Pl.’s 56.1
Resp. 1 100; PI. Dept 277:18-277:20.

In addition Plaintiff describes two other incidents of rude and allegedly discriminatory
behavior by other Bulova employees. Plaintiff claims that on May 13, 2016, WarreeINeit
(“Neitzel”), Bulova’s therin-house counsel, yelled at her about certain accounffilBsaintiff
also claims that Lee Alessi (“Alessi”), an administrative assistant, puypeselded her from
ordering supplies and would “throw [her] [pay stub] on [her] desk.” Pl. Bx}8616-2379;

Pl.’s 56.1 Resp. 1 138; Am. Comfjl48.

5 There is some ambiguity regarding exaetlyatNeitzel said to Plaintiff. In the Amended Complaint,
Plaintiff claims Neitzel said, “You guys really fucked this up.” Abmampl. 1 50. In Plaintiff's-enail regading the
incident, Plaintiff claims Neitzel said, “you guys were assholéditabilo Aff. Ex. X
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Plaintiff alsoalleges that she was denied two promotions over the course of her
employment at Bulova. Pl. Am. Mem. of Law atRirst, Plaintiff claims she was denied a
promotion to Brand Manager in October 2013 in favor of Lea Genarro, a white feidak 4;

Pl. Dep.at85:14-86:12; 194:20-196:19; Defs.’ 56.1 Stmt. {1 55-B&intiff claims she was
denied another potential promotion in 2@4&en a role was created for Mallory Moore, a white
female, rather than for Plaintiff. Pl. Am. Mem. of Law at 1

The Hiring of Susan Chandler

In March 2016 Chandlexas hired as the Senior Vice President of Merchandishmey
was later promoted to Chief Merchandising Officer. Defs.’ 56.1 Stn&6®ff. Chandler
implemented several changes to the reportingtre within the merchandising department.

Id. § 111. As a result afierestructuring, Plaintiff began reporting to Defendant John Huggard
(“Huggard”). Id. 1 119. Huggard serves as Director of Merchandising and Product
Development at Bulovald. 2. Plaintiff claims that Chandler “singled out Plaintiff for a
demotion within a few weeks of joining Bulova” and significantly reduced her respdresbi
Pl’s Am. Mem. of Law at 5. Plaintiff alleges that “Chandler’s immediate dislikdahtiff was
clearly based on raceld. Plaintiff also claims thaChandler maintained a file of notes about
Plaintiff's performance anceduced the amount of time Plaintiff was permitizavork from
home. Id.

Bulova Merger and Restructuring

In early 2017 Chandler was directed to reduce her departmental budget by apjelgxima
$300,000. Defs.’ 56.1 Stmt. § 159. Chandler determined that the most efficient way to do that
was to reduce headcourt. § 160. Accordingly, Plaintiff and Jin Ah Roe, an Asian female

senior designer, were terminated effective March 20, 20d791 164-67 The effects of the



merger on Bulova’'s workforce and budget continued throughout 281&vin the spring of
2017, Bulovaerminated 23 employees amal total, CWA has laid off approximately 165
employees since the merger, including males and females of various iethnidit 1 2021.

Plaintiff alleges discrimination and retaliation based on race and gender tiovi@g
Title VII, 42 U.S.C. 8§ 1981, NYSHRL, and NYCHRISeeAm. Compl. 11 60-67, 69-74, 76-78,
80-84, 87-89, 96-99, 103-105. Plaintiff amrcuses thindividual Defendantsf aiding and
abetting violatios of NYSHRL and NYCHRL. Id. at 1191-94, 107-110. Finallylaintiff
alleges intentional infliction of emotional distredd. at §9112-117.

DISCUSSION

Standard of Review

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the moisentitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a)see also Celotex Corp. v. Catret?7 U.S. 317, 322 (1986). “Where the record
taken as a whole could not lead a rational trier of fact to find for the nonmoving pargyjg no
genune issue for trial.”Scott v. Harris550 U.S. 372, 380 (2007) (internal quotation marks
omitted) (quotingviatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87
(1986)). To defeat summary judgment, the nonmoving party must come fawtlargpecific
facts showing that there is a genuine issue for trigdlsta v. CDCxis N. Am., Inc.445 F.3d
161, 169 (2d Cir. 2006). Courts “construe the facts in the light most favorable to the nonmoving
party and resolve all ambiguities and draw all reasonable inferences dgaimsiviant.”
Delaney v. Bank of Am. Cor.66 F.3d 163, 167 (2d Cir. 2014pef curiam (internal citation
and quotation marks omitted). When evaluating a summary judgment motion in an

employmentdiscriminationcase, a court should “examine the record as a whole, just as a jury



would, to determine whether a jury could reasonably find an invidious discriminatory @anpos
the part of an employerByrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93, 102 (2d Cir.
2001).

A district court is however, “under no obligation to engage in an exhaustive search of the
record” when considering a motion for summary judgmeltnes v. Goord435 F. Supp. 2d
221, 259 (S.D.N.Y. 2006) (citingmnesty Am. v. Town of W. Hartfo@&88 F.3d 467, 470-71
(2d Cir. 2002))see alsd-ed. R. Civ. P. 56(c)(3);ee v. Alfonspl112 F. App’x 106, 107 (2d Cir.
2004). A party opposing a motion for summary judgment must “specifically respond to the
assertion of each purported undisputed fact . . . and, if controverting any such fait, [mus
support its position by citing to admissible evidence irréloerd.” Baity v. Kralik 51 F. Supp.
3d 414, 417-18 (S.D.N.Y. 2014ee alsd-ed. R. Civ. P. 56(c)(1)(A}B); Kalola v. Int’l Bus.
Machines Corp.No. 13CV-7339, 2017 WL 5495410, at *4 (S.D.N.Y. Jan. 9, 2017). A party
may not “rely on mere conclusory allegations nor speculation, but instead nenstarffe hard
evidence showing thahéi version of the events is not wholly fancifuD’ Amico v. City of New
York 132 F.3d 145, 149 (2d Cir. 1998). A court need not consider arguments that do not comply
with these rulesSee Kalola2017 WL 5495410, at *4. ushmaryjudgmentcannot be defeated
by the presentation of “but acintilla of evidencesupporting [plaintiff’s] claim.”Fincher v.
Depository Tr. & Clearing Corp 604 F.3d 712, 726 (2d Cir. 2010) (quotigdersorv. Liberty

Lobby, Inc, 477 U.S. 242, 252 (1996)



Il. Defendants’ Motion for Summary Judgment Is Granted as to Plaintiff's Qaims for
Race and GendetBased Discrimination

A. Plaintiff's Title VII, 8 1981, and NYSHRL Claims
1. The Applicable Law

Discrimination claims brought pursuant to Title VII, § 1981, and NYSHRIlakre
analyzed using “the familiar burdeshifting framework set forth iMcDonnell Douglas Corp. v.
Green 411 U.S. 792, 802-03 (1973)Brown v. City of Syreuse 673 F.3d 141, 150 (2d Cir.
2012);seealso Vivenzio v. City of Syracysd1 F.3d 98, 106 (2d Cir. 2010). “Under
McDonnell Douglasa plaintiff bears the initial burden of proving by a preponderance of the
evidence grima faciecase of discriminatin; it is then the defendant’s burden to proffer a
legitimate nordiscriminatory reason for its actions; the final and ultimate burden is on the
plaintiff to establish that the defendant’s reason is in fact pretext for unldigtrimination.”
Abrams v. Dep't of Pub. Safe64 F.3d 244, 251 (2d Cir. 2014ge alsd.ittlejohn v. City of
New York 795 F.3d 297, 307-08 (2d Cir. 2015).

To establish grima faciecase of discrimination, a plaintiff must show: (1) that she is a
member of a protected clag®) that she was qualified for the position she held; (3) that she
suffered an adverse employment action; and (4) that the adverse employnoenb@airred
under circumstances giving rise to an inference of discriminatory inteitomb v. lona Col.
521 F.3d 130, 138 (2d Cir. 2008) (citirgingold v. New YorK366 F.3d 138, 152 (2d Cir.
2004)).

Only the final two elements of thpFima faciecase are in dispute: whether Plaintiff
suffered an adverse employment action and whether the recordamisésrence

of discrimination



2. Plaintiff Has Not Established a Prima Facie Case of Discrimination
a. Adverse Employment Action

An adverse employment action is a “materially adverse change in the terms and
conditions of employment.Weeks v. N.YState (Div. of ParoleR73 F.3d 76, 85 (2d Cir. 2001)
(internal citation and quotation marks omitted) materially adverse change is a change in
working conditions that “has an attendant negative result, a deprivation of a position or a
opportunity.”Davis v. City Univ. of N.YNo. 94CV-7277, 1996 WL 243256, at *8 (S.D.N.Y.
May 9, 1996) (quotindMedwid v. Baker752 F.Supp. 125, 136-37 (S.D.N.Y. 1990))her
change must be “more disruptive than a mere inconvenience or an alteration of job
responsibilities.”Galabya v. New York City Bd. Of Edu202 F.3d 636, 640 (2d Cir. 2000)
(internal citation and quotation marks omitte@xamples of materially adveremployment
actions include “termination of employment, a demotion evidenced by a decreasgeiomw
salary, a less distinguished title, a material loss of benefits, [and] sign¥icimihished
material responsibilities.’Id. (internal citation and quotation marks omitted).

Plaintiff relies on the following allegesidverse employment actiottsestablish her
primafaciecase

Denial of bereavement leawhen her husband’s grandmother died;

Initial denial of a more comfortable office chair to acoondate her pregnancy;
Denial ofher requests to work from home;

Denial oftwo promotions;

Decreasén her role and responsibilities;

Discriminatorycomments and behavidirected at her

Keepng of a file regardindherperformance;

Denial ofadditiond pay for work she performed;

Denial of equal vacatiotime; and

Termination



SeePl.’s Am. Mem. of Law at 11-13As explainednfra, asa matter of lawPlaintiff has proven
only that heterminationwas an adverse employment actibat could satisfy hgsrimafacie
case
0] Bereavement Leave

Plaintiff claims that the denial of bereavement leave aftespause’s grandmother died
constitutes an adverse employment action. Pl. Am. Mem. of Law @&ulbva’'s bereavement
leave policy expressly applies to “motherlaw” and “fatherin-law” but onlyto
“grandpareris].” Abitabilo Aff. Ex. M. Thus,by its termsthe policy does not extend am
employee’s spouse’s grandparents. Although Plaintiff asserts that theulégideny
bereavement leave was discriminatory and due to her race or gendesnsbtename anyther
employee who was granted bereavenhemve followinga deatmot expressly covered lilge
policy. Pl.’s 56.1 Resp. 1 68; Pl. Dggp105:24-106:23. Although it nganot have beeriamily-
friendly to deny bereavement leave for the tipdaintiff spent attending her husband’s
grandmother’s funeral, the denial was squarely in accordance with the cosnpalioy.

Furthermore, there is no evidence that the denial caused Plaintiff to stiffateaially
adverse change in the terms and conditions of employm#&ieeks273 F.3d at 85. Courts in
this Districthave explained that an employer’s refusal to grant days off is not an adverse
employment action because “while such actions may have made the work placeampleas
they do not have any “attendant negative resuiutierrez v. City oNew York,756 F. Supp. 2d
491, 508-09 (S.D.N.Y. 20103ee also Terry v. Ashcrof’36 F.3d 128, 147 (2d Cir. 2003)
(denial of annual leave time was “legally insufficient to constitute an adeerpyment
action”); Fridia v. HendersonNo. 99-CV-10749, 2000VL 1772779, at *7 (S.D.N.Y. Nov. 30,

2000) (finding poor treatment by supervisors was not a materially adverseyaraptaction
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because plaintiff could not demonstrate an attendant negative rdsulg,becausélaintiff has
provided no evidence that the denial of bereavement leave had any negative result on the
conditions of her employmerit,wasnot an adversemploymentaction.

(i) Delay in Providing a NewOffice Chair

Plaintiff assertshat Defendantghitial refusal to providdéier a more comfortable office
chair to accommodate her back condition and high-risk pregnancy constituted an adverse
employment actionSeePl.’s Am. Mem. of Law at 11-12. Although Defendants cléiatthey
initially denied the request in order to maintain uniformity in the new office spéaatiff
argueghatthe denial was due to “discriminatory animus [] based on her gendefs.’ 56.1
Stmt.81; Pl.’'s Am. Mem. of Law at 11-12; PIl.’s 56.1 Res{8)81.

Defendants provided the requested chair after receiving a doctor’s notentogfinat
an accommodation wasquired Defs.’ 56.1Stmt.q86. AlthoughPlaintiff argues that the two
week delay andequired doctor’s note was discriminatory and unnecessary, Defendants
demongrated thatit is standard company policy to require a doctor’s note relative to requests for
medicalaccommodation. Pl.’s 56.1 Re4§p8Q Abitabilo Aff. Ex. Q.

Regardless of Defendant’s corporate polichesyever Plaintiff received the requested
char two weeks after her requesthat being the caseo reasonable juror could find that the
initial denialhada “materially adverse” effect on the conditions of her employment. Although
providing a doctor’s note may have been a bother to Plaintiff, a “mere inconvenienseiatoe
constitute an adverse employment acti@alabya,202 F.3d at 640 (quotin@rady v. Liberty

Nat'| Bank & Trust C0.993 F.2d 132, 136 (7th Cir. 1993)).
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(i)  Requests towWork from Home

Plaintiff assertshat Defemlants discriminated against her when they prevented her from
working from home. Pl. Am. Mem. of Law at 12. After Chandler’s arrival at Bulovahastan
to restrict allemployees’ ability to schedule work from home days in advabeds.’ 56.1Stmt.
11152-54, Huggard Dep. at 233:2. The record indicates that Chandler “stopped it for everyone.”
Huggard Depat2332-233:3. AlthoughPlaintiff alleges that her white colleagues were allowed
to work from home “without being harassed by their supervisshgbdffers no evidence to
support that claim or to suppdrérclaim thatshe was harassed. Pl. Am. Mem. of Lawat 5-6.
Moreover, even after Chandler stopped allowing employees to work from homeguentig,
Plaintiff acknowledges that she was silowed to work from home on several occasions. Pl.’s
56.1 Resp. 11 155-56Regardless, even Hlaintiff were nevepermitted to work from home,
such arestriction does not constitute an adverse employment a@eeGutierrez,756 F. Supp.
2d at5009.

(iv)  Denial of Promotions

Plaintiff assertshat Defendants’ denial of two potential promotions in 2013 and 2015
constituted adverse employment acsiorPl. Am. Mem. of Law at 12. In orderdstablish an
adverse action in a failtte-promote situatiora plaintiff mustdemonstrat¢éhat she applied for
a specific position and was rejectaaerely asseing thatsherequested promotion is not
sufficient Brown v. Coach Stores, Ind.63 F.3d 706, 710 (2d Cir. 1998ge als®Barrett v.
Forest Labs., In¢.39 F. Supp. 3d 407, 442 (S.D.N.Y. 2014) (dismissing fatilong-omote
claims because the plaintiffs failed to allege “that they were interested imatpo or that
there was an open position to which they could have (or would bapéed”); Petrosino v. Bell

Atl., 385 F.3d 210, 227 (2d Cir. 2004ugustine v. Cornell UniyNo. 14CV-7807, 2018 WL
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1474402, at *7 (S.D.N.Y. Mar. 26, 2018Yf'd sub nomBrown v. Cornell Uniy.758 F. App’X
226 (2d Cir. 2019).

Here, Plaintiff dleges she was denied promotion on two separate occasions. First,
Plaintiff asserts that she was denied promotion in October 2013 to Brand Mémafger of a
white woman who was less qualified.” Pl. Am. Mem. of Law at 12; PIl. B§b:14-86:12,
194:20-196:19; Defs.’ 56.1 Stmt. {1 55-F8ecausetis claim is timebarred it cannot support
Plaintiff's prima faciecase®

Second, Plaintiff claims she was denied promotion in 2016 when a “role was created” for
a different employee. Pl. Am. Mem. of Law & 1Plaintiff admitted however, that she “did not
want that particular position,” Pl. Dept 192:25-193:4, and “wasn’t looking to become a brand
manager at that stage.” PIl. Dep2&R:14-212:17. Instead, Plaintiff asserts that she “wanted to
be promoted within [her] role as a developer.” Pl. Be@12:16-212:17.

BecauseéPlaintiff never applied for the brand manager position and merely claims that
she wanted to be promoted within her own role, as a matter of law, Plaintiff has acedaif
advere employment action that can suppoptriena faciecase. See Brelanéstarling v. Disney
Puld’g Worldwide 166 F. Supp. 2d 826, 830 (S.D.N.Y. 2001) (holding ptentiff could not
establish grima faciecase of discrinmationbased on her failure to apply for thepécific--
and indeed nonexistent position she desired” and explaining tfiite law on this question is

clear and unmistakable: plaintiff must demonstrate that she applied for alpapmsition for

6 Plaintiff filed a Charge of Discrimination with the United States Equapléyment Opportunity
Commission (“EEOC”) on May 2, 201@nd filed this lawsuit ® January 22, 2018-or Title VII purposes, &y
alleged condudhat occurrednore thar800 daysrior to the date of her EEOC charge is time barfeetrosino v.
Bell Atl.,385 F.3d 210, 219 (2d Cir. 2004 At aggrieved employee wishing to bring a @1l claim in district

court must file an administrative complaint with the EEOC within 3@ af the alleged discriminatory act.”). The
statute of limitations on Plaintiff'§ 1981 claim is three year#hus,any claim thaaroseprior to January 22015is
time barred The statute of limitations on Plaintiff's NYSHRL and NYCHRL claiimthree years from the filing of
the lawsuit, and was tolled during the 1@dy period the matter was pending at the EEOC. Everthdtkolling,
however the alleged incident that occurred in 2013 is still beyond the three wyetar li
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which she was qualified and may not bring a claimerely asserting that on several occasions
she .. . generally requested promotion.™).
(v) Change in Role and Responsibilities

Plaintiff asserts that restructurihgrrole constituted an adverse employment action. PlI.
Am. Mem. of Law at 12.“[T]he receipt of undesirable assignments must be accompanied by a
material detriment to an employee’s working conditions to constitute an advepseyment
action.” Ward v. Shaddog¢iNo. 14CV-7660, 2016 WL 4371752, at *5 (S.D.N.Y. Aug. 11,
2016) (quotngHenry v. N.Y.C. Health & Hosp. Cord.8 F. Supp. 3d 396, 406 (S.D.N.Y. 2014),
and collecting other casesge alsdatz v. Beth Israel Med. CtiNo. 95CV-7183, 2001 WL
11064, at *14 (S.D.N.Y. Jan. 4, 2001). Riptiff's subjective “dissatisfaction with the work
assigned,” absent some evidence that the assignment materially worsemwediey
conditions, “is insufficient to make out an adverse employment actiwhiison v. Morrison &
Foerster LLR No. 14CV-428, 2015 WL 845723, at *5 (S.D.N.Y. Feb. 26, 2015).

Here, Plaintiff argues that, as a result of Chandler’s restructuringtifPkin
responsibilities were significantly reduced and that she was “demotedrepoeting structure.”
Pl’s Am. Mem. of Law at 12. By contrast, Chandler claims that she put Plaintiff on arbigge
brand” to maximize her strength of working on product developenahitdid not demote her.”
Chandler Depat 1789-180:18. Plaintiff admits thahersalary, benefits, and the plgal
location of her work did not change as a result of the restructuring. Plaf®39:21-230:14;
Chandler Dep. at 178:11-178:13ee Galabya202 F.3d at 640 gglaining that material
adversity might be indicated by ‘demotion evidenced by a decrease in wage or salary, a less
distinguished title, or a material loss of bené&jitsThus, althoughPlaintiff argues that she was

relegated to performing “administreg support work,” Pl. Am. Mem. of Law at &d was
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subjectively disappointedith her new responsibilities, “dissatisfaction with the work assigned
(or not assigned) to [her] by [her] supervisors is insufficient to make out an @dvepsoyment
action.” Johnson2015 WL 845723, at *5SeealsoBeyer v. Cty. of Nassab24 F.3d 160, 164
(2d Cir. 2008)Plaintiff must proffer objective indicia of material disadvantage; subjective
disappointment is not enough).
(vi)  Allegedly Inappropriate Comments

In determining whether inappropriate comments in the workplace constitute aseadve
employment actiom;ourts “mustfilter out complaints attacking tHerdinary tribulations of the
workplace, such as the sporadic use of abusive language, geladed-pkes, and occasional
teasing.” Burlington N. & Santa Fe Ry. Co. v. Whi&8 U.S. 53, 68 (2006) (internal citation
omitted). The emphasis on determinimigether an employee has experiencederial
adversity reflects the importance of distinguishing “significant from trivaaits.” Id.
Althoughthe employment discrimination laws protect employees from conduct that materially
affects their employment conditions, “Title VIIdpes not set forth ‘general civility code for

the American workplace™ and is not meant to “immunize [an] employee from gedseslights
or minor annoyances that often take place at work and that all employees eqeéiign
(quotingOncale v. Sundowner Offshore Servs., 1523 U.S. 75, 80 (1998)

Here, Plaintiff describes two allegedly inappropriate interactiorts Witimm. Although
possibly inappropriate, they do not constitute adverse employment actions. |&insiff P
alleges thaThumm*“humiliated her in font of her colleagues by making a negative comment

about her AfricamAmerican hair texture.” PIl. Am. Mem. of Law4tPIl. Depat278:23-

280:16. Second, Plaintiff claims Thumugpproached her at a wor&lated event and sait
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don’t know what you think you’re doing, but it's not working.Pl.’s 56.1 Respf] 97 PI. Dep.

at 287:8-287:12. Although these comments may have been inappropriate, actions or comments
“that cause a plaintiff ‘embarrassment or anxiety’ are insufficient tofgaalian adverse action
because such intangible consequences are not materially adverse alteratigrieyshemnt
conditions.” E.E.O.C. v. Bloomberg L.P67 F. Supp. 2d 816, 872—-73 (S.D.N.Y. 2013)
(quotingMiksic v. TD Ameritrade Holding CorpNo. 12CV-1446, 2013 WL 1803956, at *3
(S.D.N.Y. Mar. 7, 2013) BecausePlaintiff hasnot profferedany evidence that these statements
had a material impact on tkeendition of her employment, they do not constitute adverse
employment actionsSeel.ee v.N. Y.State Deft of Health,Nos. 98€V-5712 & 99CV-4859,

2001 WL 34031217, at *1, 16 (S.D.N.Y. A@23, 2001)explaining that being yelled at and
receiving unfair criticism do not rise to the level of adverse employmeanhadiecause they do
not have a material impact on the terms and conditiotteegdaintiff's employment or affect

any ultimate erployment decisions).

Plaintiff alleges she suffered an additional adverse employment action weftealN
Bulova’s in-house counsel, “direct[ed] profanity toward her.” Pl. Am. Mem. of Law at 13.
Plaintiff describes Neitzel’s comments toward her as ‘gib§-laced” and aggressive, buist
unclear what precisely was saildl. at 9. In hercomplaint Plaintiff asserts that Neitzeh
reference to a brand Plaintiff worked sajd “[y]lou guysreallyfucked this up.” Am. Compl. |
50. h the email thiaPlaintiff sent her supervisors describing the evemydver Plaintiff
claimedthat Neitzel said‘'you guyswereassholes.”Abitabilo Aff. Ex. X. Regardless of which

iteration if either, is accurateeither comment constitutes an adverse employment action.

7 The meaning fithis comment is unclear. Plaintiff asserts that she “was very aifasd “[had] no idea”
what Thumm meant by it. Pl. Dep. at 28728F:17. Plaintiff admits, however, that Thumm made “no physical
contact with her” and when she stepped away fromhardid not call after herDefs.” 56.1 Stmt. 98; Pl. Dep. at
288:7-288:10.
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Plaintiff offers no evidenct showthat Neitzel’'s comment materially affected the conditions of
her employment, and Courts in this District hlvedd repeatedlthat “alleged yelling and
screamig [do] not amount to materially adverse changd&ddomberg967 F. Supp. 2dt873.
(vi)  Employee File

Plaintiff allegesthatshe sufferedinadverse employment action when Chandler began
keeping a “book of perceived negative actions” regarding Plaintiff. Pl. Am. Mebavwoht 12.
Plaintiff alleges that Chandler kept notes on her “as a result of her lackasar to and
suspicion of African-Americans.” Pl.’s 56.1 Resp. { 1PQintiff fails to offer any record
evidence tasupport this conclusgistatement. Although Chandleacknowledgedhat she took
notesafterher initial meeting with PlaintiffChandler Depat 114:5-114:7, Plaintiff has poied
to no evidence demonstrating that Chandler’s notetakiiegtedPlaintiff's employment or
contributed in any way tbertermination. As a matter of laywneither maintaining a personnel
file nor keeping notes on interactions with an employee is an adverse emplagt@mtSee
Lee 2001 WL 34031217, at *14 (holding that keeping an employee’s pegbecords in a
supervisor’s office was not an adverse employment action because the emglegdee show
how it had anmpacton her job).

(viii)  Additional Pay

Plaintiff assertshat Defendants denied her “additional pay for the braadagement
and merchandising work that she performed, while her white counterparts werensated for
such work.” PI. Am. Mem. of Law at 12. This allegation does not appear in Plaintiff's
Amended Complaint; Plaintiff raised it for the first time in hesponse to Defendants’ motion
for summary judgmentSeeAm. Compl.; Pl.’'s Am. Mem. of Law at 12Because “[aparty may

not use his or her opposition to a dispositive motion as a means to amend the corgblaimt;’
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Helen Hayes Hosp252 F. App’x 364, 366 (2d Cir. 2007), “it is inappropriate to raise new
claims for the first time in submissions in opposition to summary judgnm@eckman v. U.S.
Postal Servy.79 F. Supp. 2d 394, 407 (S.D.N.Y. 2000) (collecting cases). Accordingly, the
Courtwill not consider this argumefit.
(ix)  Vacation

Plaintiff alleged in her complaint that she was denied the “same amount of ma=satio
other similarlysituated employees who are not African American.” Am. Compl. {P2&intiff
did not support thislaim inher opposition to Defendant’s motion for summary judgment. As a
result,this claim was abandonedSeeJackson v. FedExpress 766 F.3d 189, 195 (2d Cir.
2014)(if a nonmoving party submits “a partial response arguing$hatmaryjudgment should
be deied as to some claims while not mentioning others,” that response “may be deemed an
abandonment of the unmentioned claims”).

(xX) Termination

Defendants concede that Plaintiff's termination constitutes an adverssyempt
action. De$.” Mem. of Law at 15.

In sum, Plaintiff's terminatioms the only alleged adverse action she has proved that can

support heprimafaciecase.

8 Even if this argument had been properly raised, it woulgRélintiff proffers no evidence, beyond her

own conclusory statements, that she was under@adPl.'s Am. Mem. of Law at 2. Plaintiff's opposition cites
to deposition testimony in which Chandler describes her own compensBtibhecaus®laintiff and Chandlehad
entirely different rolesthattestimony is inapplicable and insufficient to support Plaistiéfaim. Moreover,
Defendants have produced evidence showing that Plaintiff's annual eastyigher than the only other senior
product development manager, who igtate female. Abitabilo Reply AfiEx. C. Accordingly, Plaintiff has failed
to offerevidence that she was ever underpagei-vis white colleagues

18



b. Inference of Discriminatory Intent

The Court must next determine whether Plaintiff has presented any evidenmegstsat
an inference of discriminaticassociated with her terminatiofAn inference of discrimination
can arise from circumstances including, but not limited to, ‘the employer’s entafishe
plaintiff's performance in ethnically degrading terms; or its invidious comnadaast others in
the employee’s protected group;tbe more favorable treatment of employees not in the
protected group; or the sequence of events leading to the [adverse employrmoeht’ act
Littlejohn, 795 F.3d at 312 (quotirigeibowitz v. Cornell Uniy.584 F.3d 487, 502 (2d Cir.
2009)).

The majorityof Plaintiff's argument regarding discriminatory inteelies on the alleged
“discriminatory animus” of Defendant Chandler. Pl. Am. Mem. of Law at Bdcause
Chandlemade the decision terminatePlaintiff, which is the only actual adverse employment
actionprovedby Plaintiff, Chandler’'s words and actions requisgefulscrutiny?®

First, Plaintiff argues that Chandler’s failure to supervise or hire a blaglogee in 25
yearsreflects hediscriminatory animus. Pl. Am. Mem. of Law at 5. Although Chandler
acknowledged that she had never hired or previagighgrvised an Africamerican employee,
Chandler Depat 39:18-40:18that fact,standing alone, without much more evidence regarding
Chandler’s prior positions and hiring responsibilities, doesais¢ a reasonable inferertbat
Chandler harbors discriminatory animus against black pedét, Plaintiff claims that

Chandler’s temination ofThierry Casias, another black employesses an inference of

9 Plaintiff spills much ink arguing that discriminatory intent can be mefifrom her many complaints
discussed above. For the reasons discusgad however, none of her complaintdher than her complaint about
being terminateds anadverse employment action. Accordingly, the Court will not consitietiver a
discriminatory inference could be inferred from any of the circumstancesiading those other alleged adverse
actions,other than those in which Chandler, the person who made the decisiomit@ate Plaintiff, was involved.
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discrimination. PIl. Am. Mem. of Law & Although Chandler does not dispute that Casias’
“position was eliminated,” Chandler also notes that she promoted Dtutstin, a black male
employeeand thatin addition to terminating Plaintiff and Casias, she also terminated an Asian
female Defs.’ 56.1Stmt.1166-68, 170-71; Abitabil®ReplyAff. Ex. B. Taken together,

these facts simply would not lead a reasonable juror to concludeéhhatller’s hiringand
termination decisions give rise to an inference of discrimination.

Plaintiff also argues that Chandler’s restriction on Plaintiff's ability tokvicom home
raises an inference of discriminati¢hPl.’s 56.1 Resp. ] 141. Although Huggtestified that
Chandlerrestrictedeveryone’s ability to schedule work from home days in advance, Plaintiff
claims with no supporting evidence or even an explanation of how she kti@awvser “white
colleagues” were allowed to work frohome “without being harassed.” PIl. Am. Mem. of Law
ate.

Whena plaintiff relies on evidence that she was treated less favorably than employees
outside of her protected group to raise an inference of discriminatory intent, shestabsh
that she wassimilarly situated in all material respects those employeedMandell v. Cty. of
Suffolk 316 F.3d 368, 379 (2d Cir. 2003) (quoti@gaham v. Long Island R.R230 F.3d 34, 39
(2d Cir. 2000)). “What constitutes ‘all material respects’ varies . . . from c&sese, butthe
plaintiff and those [s]he maintains were similarly situated must have beentdolijee same
workplace standard$,allowing for “a reasonably close resemblance of facts and
circumstances.’Baity v. Kralik 51 F. Supp. 3d 414, 445 (S.D.N.Y. 2014) (quotrgham 230
F.3d at 40)see alsdPotash v. Fla. Union Free Sch. Dis972 F. Supp. 2d 557, 579-80

(S.D.N.Y. 2013). Although this question is generally one of fact for a jury, “thisguleti

10 As detailed above, Plaintiff also argued that the restriction on her abilitgrtofrom home constituted an
adverse employment action. T@eurt rejected that assertion as a matter of law.

20



absolute and a court can properly grant summary judgment where it is ctea thasonable
jury could find the similarly situated prong metCine SK8, Inc. v. Town of Henrietta07 F.3d
778, 790-91 (2d Cir. 2007) (internal quotation marks omitted).
Here, even accepting Plaintiffigsedixit in lieu of evidence that her requests to work at
home were treated differently than white employees’ requelstsitiff offers no evidence that
the white employees to whom she refers were similarly situated to her in aniahtasgrect, let
alone in all material respectdloreover, Plaintiff does not dispute that she was allowed to work
from home on several occasions, even after Chandler institmtedearestrictivepolicy
regarding workingrom home. Pl.’s 56.1 Resp. 11 154-Fecause Plaintiff was permitted to
work from home and there is no evidence that similarly situated white emploges$reated
any differently,no reasonable juror could find Chandlegstriction to be discriminatory.
Finally, Plaintiff asserts that Chandler’s decision to restructureeBponsibilities, as
well as Chandler’s “secret file” on Plaintiflaise an inference of discrimination. During her first
eight weeks at Bulova, Chandler conducted an assessment of the department aimedeterm
Plaintiff was “good at product development” bvsisnot as strong in the area of
merchandising/brand management. Chandler Bief27:15-127:22, 164:10-164:20, 169
169:8, 1806-180:18 As aresult, Chandler decided &ssignPlaintiff to a “bigger brantito
maximize hef strengtfi of working on product development. Chandler Dal.8011-180:18
Plaintiffs offers no evidence, beyond her own conclusory statements and subjective
beliefs, to support her claim thiis restructuring of responsibilities wadearly based on race
SeePl. Am. Mem. of Lawat 5 Such “bald assertions without more are insufficient to overcome
a motion for summary judgmeniGue v. SuleimarNo. 10CV-8958, 2012 WL 4473283, at *7

(SD.N.Y. Sept. 27, 2012¥kee alsasross v. NBC232 F. Supp. 2d 58, 72 (S.D.N.Y. 2002)ife
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record is replete with [] conclusory statemeantsl subjective feelingsiot facts-in support of
[plaintiff's] claims that she was treated differently becanfdeer gender. Such beliefs cannot
withstand a properly supported motion for summary judgmerflythermore, Plaintiff
acknowledges thahe was not the only employee whose job responsibilities were restructured
after Chandler arrivedPlaintiff testified that another employee, Peter YeamgAsian malehad
certain responsibilities taken away from him, and Huggasdhite maletestified that his
responsibilitiesvere alsaestructured. Pl. Dept93:9-93:11, Defs.” 56.1Stmt. 1 122-25
Huggard Depat 17:20-18:01, 176:19-176:22In short,Plaintiff has failed to offer any evidence
thatthe circumstances surroundihgr work reassignent give rise t@n inference of
discrimination.

Plaintiff argues that Chandler’s file of notes raises an inference eindiisation.
Plaintiff claims that Chandler started keeping the notes “as a resultlaChef exposure to and
suspicion of AfrianrAmericans.” Pl.’s 56.1 Resp.  110. There is no evidence in the record to
support this claim; the portions of Chandler’s deposition to which Plaintiff cites dopybrs
herassertion. Plaintiff asserts that Chandler “only documented perceiveiiaega
performance,” but the @tionthat Plaintiff provides does not support that allegatisaeP!.
Am. Mem. of Law ab. ThusPlaintiff’'s conclusory statements are nothing more than the type
of “bald assertions” that cannot overcome a motion for sampudgment.SeeGue 2012 WL
4473283, at *7

Chandlettestifiedthat she took notes duritgpr initial meeting with Plaintiff because it
“went very differently than [she] had expected compared to all the other peodihtijanet” in
that Plaintiff had “a lot of [] issues that she wanted to share with [Chandler] &eocdrhpany

and many, manthings she did not like.” Chandler Degi114:12-115:2. Moreover, Chandler
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alsotook notegegardingAlessi, a white female, thereby underminingiRtiff's already
unsupported claim that Chandler only kept nosggmrding Plaintiff because stsblack.
Abitabilo Reply Aff. Ex. A. Because Plaintiffias nobfferedany evidence that Chandler kept
notes because #flaintiff's race, and because Plaintiff relgselyon her own “unsupported
testimony to give an invidious cast to neutral work placa®ykthe maintenance of timetes
fails to raise an inference of discriminatiodewsome v. IDB Capital CorpNo. 13-CV-6576,
2016 WL 1254393, at *17 (Mar. 28, 2016) (citiGgrzynskj 596 F.3d at 101)pee also Lege
2001 WL 34031217, at *14.

BecauseéPlaintiff offers no evidence to raise an inference of racial discrimination beyond
her conclusory statements and subjective feelisigs has failed to establisip@ama faciecase
of discrimination

3. Defendants Have Offered NorDiscriminatory Explanations for Their
Actions, and Plaintiff Has Not Shown that the Explanations Are
Pretextual

Because Plaintiff hafsiled toestablish grima faciecase, the Courteed not consider
whether the Defendank&ve provided non-discriminatory explanations for their actions. Even if
Plaintiff had established@imafaciecasehowever, Defendants have proffered non-
discriminatory reasons for their actiaist have not been rebutted

Oncethe employef articulates a nostiscriminatory reason for its actions,” the
presumption created by tipema facie case “drops out of the pictureJames v. N.Y. Racing
Ass’n 233 F.3d 149, 154 (2d Cir. 2000) (citations and internal quotation marks omitted). “[T]he
burden[then] shifts back to the plaintiff to prove that the employer’s reason wastipretext
for discrimination,”Vega v. Hempstead Union Free Sch. DBO1 F.3d 72, 83 (2d Cir. 2015)

(internal citations and quotation marks omitteétat is, to “demonsdte that the proffered reason
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was not the true reason for the employment decislattlgjohn, 795 F.3d at 307. That burden
“merges with the plaintiff's ultimate burden of showing that the defendant intatijion
discriminated against [him].1d. at 307—08. The question then becomes “whether the evidence,
taken as a whole, is sufficient to support a reasonable inference that prohibitiecdibsion
occurred.” James 233 F.3d at 156.

Defendants assdtiat Plaintiff was terminated due adudget reduction and a resulting
need to reduce headcount. Defs.’ 56.1 Stmt. { 160-61. This explanation is corroborated by the
contemporaneous and subsequentnation of other employees; Plaintiff was laid off at the
same time as Jin Ah Roe, an Asian fematelBulova subsequently terminated 23 other
employees, including males and females of varraoes Defs.’ 56.1 Stmt. 1 20-21, 166-67.
Additionally, Jin AhRoe, a Asian femalavas terminagd but Donell Hutsgran African
American malewas not Defs.” 56.1 Stmt. 1 168-71. As between Plaintiff Blugigard
Huggard had senioritgnd therefore Plaintiff was selected for terminatiBefs.’ 56.1 Stmt. 11
163-64. In short, Defendants have satisfied their burden of providing nondiscriminasogse
for Plaintiff's termination SeeKittrell v. Dept of Citywide Admin. Servs. Div. of Perilg. 10-
CV-2606, 2013 WL 2395198, at *12 (E.D.N.Y. May 31, 20E3)d, 561 F. App’x 30 (2d Cir.
2014).

Plaintiff has failed to show that Defendamntsasons are pretextyahe has cited onlyer
own conclusory statement that her termination was due to discriminatory ariigs6.1
Resp. 1 164. Although Plaintiff attempts to undercut Defendants’ argument thatetteefaaing
financial pressureybasserting that Bulova still “managed to increase salaries and pay bonuses,”
Plaintiff fails to cite to any evidence in the record to support such a cRinrAm. Mem. of Law

at19. Plaintiff cannotrely on mere conclumy allegations” to defeat summary judgment.
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D’Amicq 132 F.3dat 149 see alsittrell, 2013 WL 2395198, at *1Zi(ding plaintiff’s
“speculative belief that others at [the company] received promotions ands sdiortly after
her dismissal,” insufficient to prove Defendants’ budggexplanation was pretextual).

Because Defendants present unrebutted, non-discriminatory reasBrearitff's
termination even if Plaintiff had presentedosima facie case Defendants’ motion for summary
judgment must be granted as to Plaintiff's claims for racial discrimimander § 1981 and
racial and gender discrimination under Title VIl and NYSHRL.

B. Plaintiff's NYCHRL Claim

Although “courts must analyze NYCHRL claims separately and independentiyaihy
federal and state law claims,” a plaintiff bringing a claim under the NYCHR4t still “showf(]
that the conduct [complained of] is caused by a discriminatory motMenalik v. Credit
Agricole Cheuvreux N. Am., In@.15 F.3d 102, 109-10 (2d Cir. 2013). The standard for
causation under the NYCHRL “closely mirrors” that of Title VII and NY3HRnder all three
statutes, the plaintiff must show that discrimination playemleain the employer’s decisioen
making. See Ya&Chen Chen v. City Univ. of New Yp#805 F.3d 59, 75-76 (2d Cir. 2018hilip
v. Gtech Corp.No. 14CV-9261, 2016 WL 3959729, at *10 (S.D.N.Y. July 20, 2016) (holding
that the federal, state, and city “statutory standards as to causation arermistmni
Bloomberg 967 F. Supp. 2dt837 n.8 Onsummaryjudgment an employer may “present
evidence of its legitimate, neiscriminatory motives to show the conduct was not caused
by discrimination, but it is entitled tseummaryjudgmenton this basis only if the record
establishes as a matter of law thicriminationplayed no role in its actionsPhilip, 2016 WL

3959729, at *10 (internal quotation marks and alterations omitted).
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As the Court has discussd®laintiff has failed t@stablish grimafaciecase and has
failed tooffer any evidence rebutting Defendamendiscriminatory reasons for termination.
SeesupraParts 11.B.3. Thus, for the reasons discussed above, Defendants’ motion for summary
judgment is granted as to Plaintiff’'s claims for race and gelpaeed discrimination under
NYCHRL.

lll . Defendants’ Motion for Summary Judgment Is Granted as to Plaintiff’'s Caims of a
Hostile Work Environment

A. Plaintiff's Title VIl and NYSHRL Claims

Title VII and the NYSHRL prohibit “discriminatorily hostile or abusive [work]
environment[s].” Harris v. Forklift Sys., Inc510 U.S. 17, 21 (1993). To establisprama facie
caseof hostile work environment, a plaintiff must show that ‘[€he is a member of a
protected class; (2¥]he suffered unwelcome harassment;[$f)e was harassed because of
[her] membership in a protected class; and (4) the harassment was sufficieaty @ev
pervasive to alter the conditions of employment and create an abusive work envirorighkent.”
Abasi v. AmeriPath, IncNo. 09CV-3629, 2011 WL 924894, at *6 (S.D.N.Y. Jan. 25, 2011)
Duch v. Jakubel§88 F.3d 757, 762 (2d Cir. 2009). The work environment must be both
“subjectively and objectively hostile and abusivéill v. United Parcel Serv.No. 04CV-5963,
2008 WL 2796599, at *10 (S.D.N.Y. July 17, 2008). In order to be deemed pervasive, the
harassment and insults “must be more than episodic; they must be sufficientiycostand
concerted.”Carrero v. New York City Housing AutB90 F.2d 569, 5772d Cir.1989). The
“[m]ere utterance of an ethnic or racial epithet which engenders offensive faalegs
employee would naffect the conditions of employment to a sufficient degree to violate Title
VII.” Meritor Sav. Bank, FSB v. Vinsofi{7 U.S. 57, 67 (19863ge alsdRichardson v. N.Y.

State Deft of Correctional Serv.180 F.3d 426, 437 (2d Cir. 199Q)rogated on other grounds
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by Burlington N. & Santa Fe Ry. Co. v. Whi&8 U.S. 53, 53 (2006)n evaluating a claim
alleging a hostile work environment, the Court must look at the totality of thenstanceso
“determine whether an environment is ‘hostile’ or ‘abusive,” and should consideditwerig
nonexclusive list of factors: the frequency of the discriminatory condusevesity; whether it
is physically threatening or humiliating, or a mere offensive utteranceyhether it
unreasonably interferes witm employess ‘work performance.”Lee v. Sony BMG Music
Entertainment, IncNo. 072CV-6733, 2010 WL 74394&t*6 (S.D.N.Y. Mar. 3, 2010)

(citing Harris v. Forklift Sys., Inc.510 U.Sat21).

Here, Plaintiff alleges that two commentsTdyumm, one coment byNeitzel, and
Alessi’s occasiondtostility added up to a hostile work environmeeePl. Mem. of Lawat
10, 13-14. The Court finds that thesere mere “isolated incidents” and wae@ “sufficiently
severe or pervasive to alter tbenditions of the victins employment and create an abusive
working environment.”Duch, 588 F.3d at 76%eeRichardson;180 F.3dat 437 (“Isolated
incidents or episodic conduct will not support a hostile work environment claim.”).

Thumm’s comment about Plaintiff’'s haiot being naturally straight and his ambiguous
comment aawork event(“| don’t know what you think you are doing but it isn’t working”)

were two isolated incidents; theyerenot “sufficiently continuous and concerted in order to be

1 Plaintiff also complains thathumm usd the word “nigger” to describe African Americans. Pl.’s Am.
Mem. of Law at 3; Pl.'s 56.1 Resp. § 55. Significantly, this allegatianot in her Amended Conaght. Because
it is “inappropriate to raise new claims for the first time in submissioppposition to summary judgment,”
Beckman79 F. Supp. 2dt407, the Court need not accord any weight to this argumidareover,Plaintiff admits
that she never heard Thumm use such languBgds.’ 56.1Stmt.§102;Pl. Dep. at282:13282:17 (The record
indicates that Thumm usedetivord once at a meeting in 2014. Tro®ep.at104:17105:10; Casias Dept
121:1720; Dek.’56.1Stmt.§102) In any event, becaugdaintiff never heard Thumm use such language, she
cannot rely on tis allegation(even assuming it were asserted in her Amended Compiaiassert a hostile wior
environment claim.See Smalls v. Allstate Ins. C896 F. Supp. 2d 364, 372 n.2 (S.D.N2009 (“incidents that
occurred years earlier and which Plaintiff did not witness, may nosdx to sustain a hostile work environment
claim.”); see alsdValkerv. Columbia Univ.No. 93CV-3381,1998 WL 567909at *2 (S.D.N.Y.Sept. 3, 1998
aff'd, 182 F.3d 902 (2d Ci999) (excluding racial slurs and comments not known by the plaintifigithre time
heallegedly suffered the hostile work environment).
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deemed pervasive.Carrero,890 F.2d at 578. Although the comments may have made Plaintiff
uncomfortable, “an unpleasant work environment does not amount to a hostil&ange v.
CBS Corp.340 F. Supp. 3d 186, 214 (E.D.N.Y. 2018), particularly gRkmntiff's testimony
that Thumm never used any “vulgarity” or made any other derogatory comments based on he
race or gender. PIl. Dep.282:17. Put differently,Thumm'’s isolated comments do not support
a hostile work environment claintee Schwapp v. Town of Ay@a8 F.3d 106, 110 (2d Cir.
1997) (“For racist comments, slurs, and jokes to constitute a hostile work environment, there
must be ‘more than a few isolated incidents of racial enjitiriternal citation omitted).

Similarly, Plaintiff failsto offer any evidencthat Nietzel's comment and Alessi’s
conduct about which she complains were anything “more than episédic.fact Plaintiff
testified thashe had an outsizedaction to Neitzel's outburst precisdlgcauséeitzel had
never displayed “such aggression like this particular instance,” and he hadspeken [] in an
elevated tone, he never used profanity before.” Pl. &&1.6:20-217:12.Thus, his outburss
the epitome of the type of “isolated incident” that cannot form the basis of ahostk
environment claim. As for Alessi’s alleged harassment, Plaintiff admits that Albssiavior
which was minor, at best, improved following Huggard’s interventidefs’ Stmt.56.1 I 140;
Pl. Dep.at238:25-2397. Thus, the record indicates that neither Neitzel nor Alessi’s behavior
constitutes a hostile work environment. The Court also notes that Plaintiff haslofter
evidence, beyond her own conclusory statements, Pl. Dep. at 219:3-219:10; 236:10t286:12,

either Neitzel's comment or Alessi’s behavior was raciatlgendemotivated.

12 Alessi’s alleged conduct consisted of placing Plaintiff's pa son her desk in an aggressive manner”
and faling to order office supplies for PlaintifDefs’ 56.1Stmt. §138.
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B. Plaintif’'s NYCHRL Claim

Courts must analyzdYCHRL claims “separately and independently from any federal
and state law claims.Mihalik v, 715 F.3cat 109. Although NYCHRLmustbe construednore
liberally thanits federal and state analogs, “summary judgment still can be an appropriate
mechanism for resolving NYCHRL claimdd. at 111 see also Lytle v. JPMorgan Cha$éo.
08-CV-9503, 2012 WL 393008, at *19 (S.D.N.Y. Feb. 8, 2012). Additionally, NYCHRilsis
“not a ‘general civility codg’ and establishing that a plaintiff hd4an overbearing or obnoxious
boss” does nagstablish a actionabléhostile work environmentMihalik, 715 F.3d at 110. As
explained above, Plaintiff has failed to show that Thumohideitzel’s comments and Alessi’s
behaviorwereanything othethan sporadic. There is no evidence to support Plaintiff’s
contention that Thumm™ude, racially hostile, and disrespectful treatment of [Plaintiff]
permeated all of his interaghs” with her; Plaintiff described two isolated commeaitsl her
general feeling that her “contributions were [not] well received by’hidh. Am. Mem. of Law
at5; Pl. Dep at267.6. Thumm and Neitze'sommens and Alessi’s alleged conduct are “at
best, petty slights with no apparent connectiofiPtaintiff's] race [or gender]. Morrison v.
United Parcel Serv., IncNo. 17CV-2885, 2019 WL 109401, at *7 (S.D.N.Y. Jan. 4, 2019).
Although “there is neither a threshold magic number of harassing incidents/gsatige,
without more, to liability as a matter of law, nor a number of incidents below wiulzhirdiff
fails as a matter of law to state a clailRjvera v. Rochestdbenesee Reg’l Transp. Autfi43
F.3d 11, 22 n.5 (2d Cir. 2014) (internal quotation marks and alterations omitted), even taken
togetherthesesolatedcomments and conduct fallay short of establishing an environment that

“would reasonably be perceived . . . as hostile or abusBeeHarris, 510 U.S.at22.
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Accordingly, Plaintiff's hostile work environment claims under Title Wil NYSHRL,
and the NYCHRL are dismissed.

[l Defendants’ Motion for Summary Judgment Is Granted as to Plaintiff's Qaims for
Race and GendeiBased Retaliation

A. The Applicable Law

Retaliation claims unddg 1981, Title VII, NYSHRL, and NYCHRL arall evaluated
under theMcDonnell Douglasurden-shifting standardseeHicks v. Baines593 F.3d 159, 164
(2d Cir. 2010) (citinglute v. Hamilton Sundstrand Coyg20 F.3d 166, 173 (2d Cir. 2005ge
also DelLuca v. Sirius XM Radio, In®No. 12CV-8239, 2017 WL 3671038, at *23 (S.D.N.Y.
Aug. 7, 2017). A plaintiff establishegpama faciecase of retaliation by showing:
“(1) participation in a protected activity; ()at the defendant knew of the protected activity;
(3) an adverse employment action; andg4pnusal connection between the protected activity
and the adverse employment actiohlicks, 593 F.3d at 164. The elements @rgna
faciecase ofetaliationunder NYCHRLare “identical,” except that NYCHRL employs a
broader standard of an “adverse employment action” than its federal and sta¢epaotst
Nieblas-Love v. New York City Hous. Autt65 F. Supp. 3d 51, 70 (S.D.N.Y. 2016

An employee engages in a “protected activity” when he “complains of an engroym
practice that héreasonably believesiolates the antdiscriminationlaws.” Green v. Mount
Sinai Health Sys., IncNo. 17CV-3999, 2019 WL 4392691, at *4 (S.D.N.Y. Sept. 12, 2019)
(internal citation omitted see alsdessler v. Westchester Cnty. Diegd Soc. Servs461 F.3d
199, 210 (2d Cir. 2006)In order to constitute protected activity, the employee’s complaint
“must be sufficiently specific to makedtear that the employee is complaining about conduct
prohibited by” the antdiscriminationlaws, as opposed to complaining about unfair or

unpleasant treatment generalRgisco v. McHugh868 F. Supp. 2d 75, 110 (S.D.N.Y.
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2012)(citing Rojas v. Roman Glolic Diocese of Rochested60 F.3d 98, 108 (2d Cir. 2011)).
“Generalized complaints about a supervisor’s treatment” are not protectetyadtl.; see
alsoKelly v. Howard I. Shapiro & Assocs. Consulting Engineers,, .86 F.3d 10, 14-15 (2d
Cir. 2013).

As to the causation prong of themafacie case, “proof of causation can be shown
either: (1)indirectly, by showing that the protected activity was followed closely by
discriminatory treatment, or through otharcamstantial evidence such as disparate treatment of
fellow employees who engaged in similar conduct; or (2) directly, through evidénce
retaliatory animus directed against the plaintiff by the defendaditks 593 F.3d at 170
(quotingGordon v. N.Y.C. Bd. of Edu@32 F.3d 111, 117 (2d Cir. 2000)).

B. Application to This Case

Plaintiff has failed to show that she engaged in any protected activity and tima$ ca
satisfy the first prong of prima faciecasefor retaliation Plaintiff has not offered any evidence
that she eveindicatedto anyone in a supervisory posititirat she believed she was being
discriminated against because of her race or gender. Plaomniftsthat she did natpecifythat
her complaints wereopted in a beliethat she was beingjscriminaedagainst SeePl. Dep.at
110:13-110:23Rlaintiff nevercomplained that she was being “singled out as an African
American” when her request for bereavement leave was deetzdise she “did not want to
make [her supervisor] uncomfortablg. Defs.” 56.1Stmtf 60; Pl. Depat251:5-253:8 Plaintiff
never told anyone in a supervisory position that she believed she was overlooked for the
promotion to Brand Manageéue to her race or gendeipefs.” 56.1Stnt. I 132; Abitabilo Aff.
Ex. X (Plaintiff's complaint regarding Neitzel's comment made no reference to herrrace o

gendey); Huggard Depat 225:16-225:2XPlaintiff never suggestatiathercomplaints about
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Alessi were bsed on racer gende). Thus, although Plaintiff complained frequently about
many thingsshe never indicatethat she was complaining about discriminatory conduct.
Becauséhe “onus is on the speaker to clarify to the employer[#ijla¢ is complaining of unfair
treatment dueot[her] membership in a protected class and fjsie is not complaining merely
of unfair treatment generally,” Plaintiff has failed to demonstrate tlea¢sbaged in protected
activity. Aspilaire v. Wyeth Pharm., In®612 F. Supp. 2d 289, 308-09 (S.D.N.Y. 2009).
Plaintiff claims she engaged in protected activity when she was named ast@lpoten
witness ina demand letter served in connection vaittother employee BEOC Charge SeePl.
Am. Mem. of Lawat21. This claim was raised for the first timeRtaintiff's opposition to
Defendantsmotionfor summary judgment. As a result, the Court need not considginai
252 F. App’xat 366. But even if the claim had been raisedPlaintiffs Amended Complaint,
andevenassuming itvould constitute protected activity, it fails to support a claim of retaliation.
First, although “temporal proximity can support an inference of retatidtir purposes
of establishing @rima faciecase, the proximity must be very closBliar v. City of New York
655 F. App’x 864, 865-66 (2d Cir. 2016) (quotiligrams v. Dep’t of Pub. Safe®64 F.3d 244,
254 (2d Cir. 2014)). Courts in this District generally have found two or three months to be the
outer limit for establishing causation based on tempgomlimity. See, e.gl.ambert v. Trump
Int’'l Hotel & Tower, 304 F. Supp. 3d 405, 423 (S.D.N.Y. 2018) (“[T]he passage of about two
months between the protected activity and the adverse action appears to be thenafgroxi
dividing line.”); Kassel v. City of Middletowr272 F. Supp. 3d 516, 538 (S.D.N.Y. 2017). Here,
the demand letter that identified Plaintiff as a potential witnessfiled with the EEOC on July
29, 2016. Browrbecl,, Ex 18. Plaintiff was fired on March 20, 2017, almost 8 months later.

Defs.’ 56.1 Stmt.  164. Thus, far too much time passed between Plaintiff's allegetedrotec
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activity and her termination to supporpama faciecase of retaliatiobased on temporal
proximity.

Plaintiff has offered notherevidence to support a cgal connection between haging
named as a potential witness and her later termination. Specifically, Plaifgitb offer any
evidence showing that Chandler was even aware that Plaintiff had been hamedtimaine
letter. Accordingly, Plaintiff sargument that Chandler retaliated agairestbased orherbeing
identified as a witness in the demand letter fadarney v. Consol. Edison Co. of NNo. CV
99-823, 2009 WL 6551494, at *13 (E.D.N.Y. Oct. 1, 2009) (“[E]videthet the specific
decisionmakers responsible for the adverse action were not aware of a plaintiféstprb
activity is . . . relevant ‘as some evidence of a lack of a causal connection, coupitantiff’'s
circumstantial evidence of proximity orsgiarate treatment.”) (quotingordon 232 F.3d at
117);see alsdMalena v. Victoria’s Secret Direct, LL@86 F. Supp. 2d 349, 362 n.5 (S.D.N.Y.
2012). Finally, while Plaintiff was namedh the demandetter, sowere several other employees
including Huggard, whavas not terminatedDefs’ 56.1 Stmt. 31. That factundermiresthe
notion that there isrgy causal connection between Plaintiff beivagred in the letteand her
termination.

In short, @en if being named in the demand letter constitutes protected adiastyd on
the record Plaintiff has compiled, no reasonable juror could find that Defendan&edtal
against Plaintifbecause of it. Accordinglypefendants’ motion for summary judgment is

granted as t®laintiff’s retaliation claims.
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V. Defendants Motion for Summary Judgment is Granted as to Plaintiff’'s Claims
Against the Individual Defendants.

A. Plaintiff's Title VIl Claim

There is no basis for personal liability against an individual defendant undevTitle
Tomka v. Seiler Corp66 F.3d 1295, 1313 (2d Cir. 199%5assaman v. Gamacghs66 F.3d 307,
315 (2d Cir. 2009). Accordingly, Plaintiff's Title VII claims against Defendants ThuRarker,
Chandler, and Huggard are dismissed.

B. Plaintiff's 8§ 1981,NYSHRL, and NYCHRL Claims

Courts in this Dstrict have explained thaté standard for individual liability under §
1981 and NYSHRL is identical to the standard uridée VII. Hargett v. New York City
Transit Auth, 640 F. Supp. 2d 450, 474 (S.D.N.Y. 2009). Courts thereitilize the
McDonnellTitle VII “burden-shifting” framework. Id. Furthermore, the Second Circuit has
explained that “the same standards of analysis used to evaluate aiding angd alaéttis under
the NYSHRL apply to such claims under the NYCHRLdgse the language of the two laws is
‘virtually identical” Feingold v. New York366 F.3d 138, 158 (2d Cir. 2004geDunson v.
Tri—Maintenance & Contractors, Incl,71 F. Supp. 2d 103, 113-114 (E.D.N.Y. 2068to v.
Ishihara, 239 F. Supp. 2d 359, 365 (S.D.N.Y. 2002).

Because Plaintiff failed to demonstratpranafaciecase and failetb raise a material
issue of fact concerning whether the Defendants’ nondiscriminatory refasdmes termination
are pretextual, Plaintiff's claisagainst tle individual defendants in their personal capacity
under§ 1981, NYSHRL, and NYCHRAre also dismissed.

V. Defendants Motion for Summary Judgment is Granted as to Plaintiff's Tort Claim

Plaintiff asserda claim against Defendants for intentional irifba of emotional

distressn her Amended ComplairgeeAm. Compl. 111-12, bufailed entirelyto respond to
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Defendants’ motion for summary judgmexst tothis claim. As a result, the clainasbeen
abandonedSeeJackson 766 F.3d at 196f a non-moving party submits “a partial response
arguing thasummaryjudgment should be denied as to some claims while not mentioning

others,” that response “may be deemed an abandonment of the unmentionet).claims.

CONCLUSION
For all the foregoingeasons, Defendants’ motion for summary judgment (Dkt. 53) is
GRANTED as to all of Plaintiff's claims.

The Clerk of Court is respectfully directed to terminate all open motions and toECLOS

the case.
SO ORDERED. y
Voo oy
Date: November 12, 2019 VALERIE CAPRONI
New York, New York United States District Judge
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