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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROBERT MEDINA,
Petitioner ORDER

- against- 18 Civ. 734 (PGG) (RWL)

13 Cr. 272 (PGG)
UNITED STATES OF AMERICA

Respondent.

PAUL G. GARDEPHE, U.S.D.J.:
Petitioner Robert Medina filed@o semotion pursuant to 28 U.S.C 8§ 2255
seeking to vacate, set aside, or correct his sentence (the “Petitioat)). 1@Civ. 734 (Dkt. No.
2))! Magistrate Judge Robert W. Lehrburger has issued a 32-page Report and Recommendation
(“R&R”) recommending that this Court deny the Petition. (R&R, 18 Civ. 734 (Dkt. No. 18))
Medina has filed objections to the R&R. (Obj., 18 Civ. 734 (Dkt. No. 21)) For the reasons
stated below, Medina’s objections to the R&R will be overruled, and the R&R witldyeted in
its entirety.

BACKGROUND

l. THE EVIDENCE AT TRIAL

(S3) Indictmentl3 Cr. 27Zharges Medina witi(1) conspiring to distribute 280
grams or more of cocaine base and a quantity of marijuana, in violation a2 TiUmited States
Code, Sections 841(b)(1)(A) and 841(b)(1)(D) (Count Of®)using and carrying a firearm,

which wasbrandished and dischargetliring and in relation to the drug conspiracy charged in

1 Unless otherwise notated, all docket references refer to the docket in2Z2C Additionally,
the page numbers of documents referenced in this Order correspond to the page numbers
designated by the District’s Electronic Case Filing system.
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Count One, in violation of Title 18, United States Cdskegtions 924(c)(1)(A)(i),
924(c)(1)(A)(ii), and 924(c)(1)(A)(iiiYCount Two); and (3) using, carrying, and discharging a
firearm and thereby causing the deatiGafy Clark during and in relation to the drug
conspiracy charged in Count Qe violationof Title 18, United States Code, Section 924(j)
(Count Four).((S3) Indictment (Dkt. No111) at 1-4)

Medina proceeded to trial on July 9, 20X4rial Transcript (“Tr.”)at 29) The
evidence at trial showed that, in 2012, Medina, co-defendant Ruben Estrada, and their co-
conspirators sold large quantities of crack cocaine and marijuana on Bhs228t between
Barnes Avenue and White Plains Road in the Bronx. aflti064-65, 1196, 1211-12, 1226,

1230, 1362, 1364, 1621) Medina and Estrada maintained firearms on the block of East 228th
Street that they controlled, and used those firearms to protect their drigitigfbusiness. _(ld.

at 124749, 137) From time to timeMedina and Estrada wemtto the alleywg next to 730

East 228th Street and fired their weaptmsake sur¢hatthey were operable._(ldt 1250)

The evidence also showed that Medina and Estrada used violence to control drug
trafficking on East 228th Street. In 2012, Medina supplied crack cocaine to Gerod Jadkson. T
crack cocaine was of poor quality. As a result, Jackson was not able to sell the crack tocaine a
the anticipated price, and he was not willing to pay Medina the agpdprice. Medina
repeatedly beat and threatened to kill Jackson if he did not pay the full amount hermted
crack cocaine. Jackson became convithatMedina would eventually kill him, and resolved
to kill Medina (Id.at117-19, 121-23, 128, 150-51, 235, 241, 243-44, 412, 494, 500, 730, 766,
1064, 1160, 1174)

On July 28, 2012, Medina was outside of a bawtnte Plains Road between

East 222nd and East 223rd Streets in the Br@ery Clark, who was a friend of Gerod



Jacksondrove by in higed Cadillac.(ld. at1257, 1259) Estrada handed Medina a handgun,
and Medina fired at least sshots at the Cadillac, hitting it a number of tirmmsdalsoseliously
wounding an innocent bystandetd.(@t 802,805-06, 946-49, 951, 1259, 1523-24)

Clark reported tdackson that he had beshot at byMedina. (d. at555) Later
that night, Medina, Estrada, and others were standing outside on East 228th Stesi betw
Barnes Avenue and White Plains Road when Clark and Jackson drove by in Clark’s red.Cadillac
(Id. at 192) MedinainstructedEstrada, jo get that andEstrada retriewvita shotgurthat he and
Medina had stored behind 730 East 228th Street. Estrada positioned himself lvya near
alleyway with the shotgun._(lat 192, 135-36, 1249)

After Clark drove through the block, he parked the red Cadillac. He and Jackson
then got out of the car and walked back down Easth?28eet towardsZl East 228th Street,
where Medina and hssociatesere standing. Clark fired toward that buildindd. at 198,

569) Medina and his friends ran inside. Howefzstrada-from his hding place in the
alleyway— shot and killed Clark.ld. at 141, 352, 810, 1420-22, 1068-72)

The jury found Medina guilty of (1) conspiracy to distribute marijuana, in
violation of Title 21, United States Code, Sections 841(a)(1), 841(b)(1)(D), and 846 (Count
One); and (2using anccarryinga firearm, which was brandished, during and in relation to the
drug trafficking crimecharged in Count Oné violation of Title 18, United States Code,
Sections 924(c)(1)(A)(i) and 924(c)(1)(A)(iCount Two). (Idat2244-45

The jury acquitted Medina of conspiring to distribute crack cocaine at(®244)
Medina was also acquitted on Count Four, which charged him with Clark’s murder, on the
theory that Estrada had shot in defense of Medina. (ld. at 28d&lsoSentencing Tr. (Dkt.

No. 252) at 16)



Il SENTENCING AND APPEAL

Applying the preponderance of the evidence standard at sentencing, this Court
concluded that the evidence at trial demonstrated that Medirdisteduted20 grams of crack
cocaine and 238 grams of marijuana, resulting in a base offense level of 2@&n¢8ey Tr.

(Dkt. 252) at 23-25) This Court also found that Medina had used an apartment “for the purpose
of distributing a controlled substance,” resulting in a two-level enhancemenat 526)
Concludingthat theapplicableSentencing Guidelines range on Count One was 46 to 57 months’
imprisonment, and that a mandatory consecutive term of 84 months’ imprisonmehéewas t
Guidelines sentence on Count Two, this Cserttenced/ledina to 49 months’ imprisonment on
Count One, and a consecutive term of 84 months’ imprisonment on Count Two, resulting in an
aggregate term of imprisonment of 133 monthd. gt 26-27, 42seealsoJudgment (Dkt. No.

251) at 13)

On appeal, Medina argdthat(1) this Court should have dismissed Colwo,
because 18.S.C. § 924 only authorizes a sin§lection924 charge for each predicate narcotics
offense;and (ii)in sentencing Medina for acquitted conduct — his distribution of crack cocaine —
this Court violated Medina’s rights under the Fiftm@ndment’'s Due Process Clause and the

Sixth Amendment’s jury triafjuarantee SeeUnited States v. Medina, 642 F. App’x 59, 60 (2d

Cir. 2016).
On March 15, 2016, the Second Circuit affirmed by summary of®lesid. at 62,

cert.deniedsub_ nom. Medina v. United States, 137 S. Ct. 837 (2017). The Second Circuit held

that any error concerning this Court’s applicatiod®U.S.C. § 924vas harmless, because
Medina was convicted of only one Section 924 offense.Aklto Medina’s claim that thiSourt

erred in sentencing him on acquitted conduct, the Second Ceitartated that a trial courthiay



consider facts relevant to sentencing by a preponderance of the evidence . . . so lorg as thos
facts do not increase the maximum statutory punishinéet (citation, quotation marks, and
emphasis omitted).

Il. PROCEDURAL HISTORY

OnJanuary25, 2018, Medinéiled his petition for awrit of habeas corpus
pursuant to 28 U.S.C. § 225&eking to vacate, set aside, or correct his sentéReg 18 Civ.
734 (Dkt. No. 2)) The Retition offers four grounds for vacatur.

Medinafirst argueghat Count One of the Indictmenharges a misdemeanand
not a felonybecause the Governmatues not allege that he conspired to distribute a specific
guantityof marijuana. Medina also contends that the evidence at trial was consistethewith
notion that halistributed small quantities of marijuafiar no remuneratigrmaking 21 U.S.C.

§ 841(b)(4) applicable to his offense. (#i.5) Because the Government charged and proved
only a misdemeanor drug offense, the Secdidf(c) firearns conviction fails. (Id.)

Invoking the doctrines of estoppel, res judicata, claim preclusion, and issue
preclusion, Medina next argues that the Court lacked jurisdiction to sentenoa the Section
924(c) offense charged in Count Two, as he “could only stand to be prosecuted for . . . one (1)
enhancement under § 924'a+eference tthe Section 924(j) charge in Count Four. (@.6-8)

Medina also cotends thahe suffered frontprejudicial spillover’when the jury
heard evidenceoncerning his distribution of crack cocaine — “a charge which should have been
dismissed (Id. at6)

Finally, Medinaclaims thathis attorney- David Rody of Sidley Austin was
“ineffective for failing to raise” theeissues (Id. at 9 seealsoRody Decl., 18 Civ. 734 (Dkt.

No. 8))



On August 23, 2018, this Court referfgi@dina’s getition toMagistrateJudge
Lehrburger. 18 Civ. 734 (Dkt. No. 14))On April 24, 2019, Judge Lehrburger issued an R&R
recommenihg that the Petition be denied in its entire(lR&R, 18 Civ. 734 (Dkt. No. 18))

On May 7, 2019, Medina requested an extension of 60 daybtoitobjectons
to the R&R. (18 Civ. 734 (Dkt. No. 19)Jhis Court granted that applicati¢t8 Civ. 734 (Dkt.
No. 20)) andon June 27, 2019, Medifiged his objections to thR&R. (Obj., 18 Civ. 734
(Dkt. No. 21))

In his Objections, Medina contends that Judge Lehrburger erred in concluding
that (1)Medina’smarijuana conviction was propetigated as felony; (2) Medina’s challenge
to his Section 924(c) conviction, and complaint regarding being sentenced for docpritieict,
were meritless; and (8jedina had not demonstrated that his lawyer providefiective
assistance of counse(ld. at2-4)

DISCUSSION

LEGAL STANDARD

A district court’sreview of a magistrate judge’s report and recommendation “may
accept, reject, or modify, in whole or in part, the findings or recommendationshy &uke
magistrate judge.” 28 U.S.C. 8§ 636(b)(1)(C). \Whas herea timely objection has been made
to a magistrate judge’s recommendation, the district court judge “shall nuzkeavo
determination of those portions of the report or specified proposed findings mmnecadlations
to which objection is made.”_1d.

However, “[o]bjections that are merely perfunctorgpenses argued in an
attempt to engage the district court in a rehashing of the same arguments $etertriginal

papers will not suffice to invoke de noveview.” Phillips v. Reed Grp., Ltd., 955 F. Supp. 2d




201, 211 (S.D.N.Y. 2013kitation, qutation marks, and alteration omitted)T]o the extent. .
. that the [objecting] party makes only conclusory or general arguments, or sirtgrigtesi the
original arguments, the Court will review the [R & R] strictly for clear err@iPilatov. 7-

Eleven, Inc., 66F. Supp. 2d 333, 33%6.D.N.Y.2009)(citation and quotation marks omitjed

Although “[t]he objections of parties appearim® seare generally accorded leniency and
should be construed to raise the strongest arguments that they sudgesten goro separty’s
objections to a[n|R&R] must be specific and clearly aimed at particular findings in the
magistratés proposal, such that no party be allowed a second bite at the apple by simply
relitigating a prior argumerit 1d. at 340 gitations andjuotation marks omitted).
I. ANALYSIS

As an initialmatter, in his objections, Medimaerelyrepeats arguments maite
his Petition (Compare Pet, 18 Civ. 734 (Dkt. No. 2)yith Obj., 18 Civ. 734Dkt. No. 21))
BecauseMedina seeks to relitigate arguments considered and rejected by Judge Lehtibeirger

R&R will be reviewedonly for clear error SeeDiPilato, 662 F. Supp. 2d. at 339-40

Judge Lehrburgdinds that Medina’s challenge to his marijaamafficking
conviction fails, both because it is procedurablyrbed andtherwisemeritless (R&R, 18 Civ.
734 (Dkt. No. 18) at 16) Medina’s complaints regarding (1) his Section 924(c) conviciibn; a
(2) this Court’s consideration of acquitted conduct at sentencing likewisbdaruse these
arguments were made in his direct appeal, were rejected by the Second &ictaannot be
relitigated (Id. at 2325 Finally, Judge Lehrburger concludes that Medina has not
demonstrated that his lawyer provideéffectiveassistance ofounsel, given that Medina’s

complaints about his lawyer are premised on these same meritless agyufiteat 27)



A. Medina’'s Marijuana Trafficking Conviction

Medina contends that this Court erred by treating Count One as a felony, as
“Count One (Marijuana) was a Misdemeanor theeetbe maximum sentence was one (1) year,
and 924(c)(1) enhancement was inapplicabl®ét(18 Civ. 734 (Dkt. No. 2) at b)According
to Medina, because the3Sndictment doegsot charge a specifiguantityof marijuana,’nor
whether the distribution &s for remuneration,” his conviction is for only a misdemeanor under
21 U.S.C. § 841(b)(4), and not for a felony under 21 U.S.C. § 841(b)(1)(Dat 8¢seealso
Obj., 18 Civ. 734 (Dkt. No. 21) at 2Because Medina was not convicted of a felony drug
trafficking offense, his Section 924(c) conviction for using, carrying, and brandigHirearm
during and in relation to a drug trafficking offense cannot stéRdt, 18 Civ. 734 (Dkt. No. 2)
ath

Judge Lehrburger rejects this cldion two reasons:(1) “it is procedurally
barred,] because Medindid not raise it on direct appeal,” and (2) “it is based on an incorrect
application of the marijuana conspiracy statutdR&R, 18 Civ. 734 (Dkt. No. 18) at }6In his
objections, Medina repeattse same arguments that he made to Judge Lehrburger. (Compare
Pet, 18 Civ. 734 (Dkt. No. 2) at With Obj., 18 Civ. 734 (Dkt. No. 21) at 2) Accordingly, this

portion of the R&R is reviewed fore&hr error.DiPilato, 662 F. Supp. 2d at 339-40.

As toprocedural barhie law is clear thavhen “a petitiorer does not bring a
claim on direct appeal, he is barred from raising the diaiansubsequent Section 2255
proceeding unless he can establish both cause for the procedural default arptejotliaé

resulting therefrom? (R&R, 18 Civ. 734 (Dkt. No. 18t 12(quoting Rosa v. United States,

170 F. Supp. 2d 388, 396 (S.D.N.Y. 201 8eealsoZhang v. United States, 506 F.3d 162, 166

(2d Cir. 2007) (“In general, a claim may not be presented in a habeas petitiontvehere t



petitioner failed to properly raise the claim on direct review. . . . If suchim tlas not been
presented on direct review, the procedural default bar may be overcome only where th
petitioner establishes either (1) ‘cause’ for the failure to bring a direct appealctunal
prejudice’ from the alleged violations; or (2) ‘actual innocence.” (citation omitted)))

Here, Medinaoncedes that he did ncintend in higlirect appeathat he had
been convicted of a marijuana misdemeanor rather than a felony marijuacaitgffiffense.
(Pet, 18 Civ. 734 (Dkt. No. 2) at SMedina argues that this issue was not raised because of
ineffectiveassistance of counsg(ld.) Judge Lehrburgr concludes that Medina’s ineffective
assistance claim does not assist him, however, because Medina cannot establish: phejsidice
misdemeanagfelony argument has no merit[.JR&R, 18 Civ. 734 (Dkt. No. 18) at 18

In his objections, Medina argues that Judge Lehrburger erred in rejecting his

“misdemeanoifelony” argument, and did so because he misconstrues United States v. Outen,

286 F.3d 622 (2d Cir. 2002)Obj., 18 Civ. 734 (Dkt. No. 21) at 2)
In Outen the Second Circuit held that “absent an indictment and jury finding with
respect tda] quantity pf marijuang” 21 U.S.C. 8§ 841(b)(1)(D) is the default provisitam a

Section841(b) marijuanaelated offenseOuten 286 F.3d at 63%&eealsoid. at 25-26 (“[T]he

“default’ provision for marijuana is thjenaximum] fiveyear term o8 841(b)(1)(d).”). The
Second Circuit explained that 21 U.S.C. § 841(b)(@hich addresses those who “distribut[e] a
small amount omarijuanafor no remuneration™is “a mitigating exception to the fiwgear
[maximum sentence applicable und®@g841(b)(1)(D),” meant to cover, for example, “the
sharing of small amounts of marijuana in social situations,” as opposed tattie' stather

subsections-including Section 8%(b)(1)(D) —that “cover traffickers.”ld. at 637.

As Judge Lehrburgexxplains,Medinds “claim regarding a deficiency in the



Indictment lacks any legal basisécause, undéuten absent a quantity allegation in a
marijuanatrafficking conspiracycharge brought under 21 U.S.C. 88 841 and 846, the “default’
sentencing provisions for the distribution of marijuana under Section 841 is five years
imprisonment.” R&R, 18 Civ. 734 (Dkt. No. 18) at 19 (citif@uten 286 F.3d at 638-639))
Here, Medina was found guilty @ommitting a Sectio841(b)(1)(D) violation of Section 846 by
conspiring to distribute an unspecified quantity of marijuasee €.9, Judgment (Dkt. No.
251)at 1) Although Medina arguethat“Count One (Marijuana) wasMisdemeanor” requiring
“the application of 21 U.S.C. § 841(b)(4)” (Pet., 18 Civ. 734 (Dkt. No. 2) @sh)udge
Lehrburger notes,[t]o qualify for the Section 841(b)(4) exception, Medizal an affirmative
obligation to present evidence at trial supimgy the application of the exception. He did not do
so, nor could he haveyecause there was overwhelming evidence that Medasain the
business of selling marijuanaR&R, 18 Civ. 734(Dkt. No. 18) at 19seealsoid. at 2122
(describing‘the Government’s evidence of felony marijuana distribution” as “overwhelfhing

and citing to the trial transcript))

Medina argues, however, thatMoncrieffe v. Holdey 569 U.S. 184 (2013) the

Supreme Courtexplicitly rejected the holding i@uter.]” (Obj., 18 Civ. 734 (Dkt. No. 21) at
2) As Judge Lehrburger explains, Medina misconstmscrieffe

Medinaargues that the Supreme Court’s decisioklancrieffe overturnedOuten

by prohibiting the default approach to Section 841(b)(1)(D) that five years is the
applicable term of imprisonment in the absence of an allegation of specific
weight. (Petitioner’'s Reply (“Reply”), at8) Moncrieffe however, addresses

an entirely diferent procedural posture than that present€@lien In

Moncrieffe, the Supreme Court evaluateth-+the context of immigration
proceedings — whether a state marijuana conviction constituted an “aggravated
felony” under the Immigration and Nationalit)cA(“INA”). Moncrieffe, 569

U.S. at 187. In doing so, the Court reviewed the mitigating exception set forth in
Section 841(b)(4), and determined that “[i]f a noncitizen’s conviction for a
marijuana distribution offense fails to establish that the offenvsdved either
remuneration or more than a small amount of marijuana, the conviction is not for

10



an aggravated felony under the INAA. at 206. Moncrieffedid not involve

review of a federal marijuana distribution conviction, and its holding regarding

the treatment of state convictions under the INA has no beari@utams

holding regarding the default sentencing provision of the federal marijuana

distribution offense set forth in Section 841(b)(1)(D).
(R&R, 18 Civ. 734(Dkt. No. 18) at 19-20) Indeed, tMoncrieffe court notes that the circuit
courtshaveuniformly concludedhat“a defendant is eligible for ayear sentence under
§841(b)(1)(D) if the Governmemiroveshe possessed marijuana with the intent to distriibute
and that the Government need not negate the § 841(b)(4) factors in eachMaserieffe, 596
U.S. at 197citing Outen 286 F.3d at 636-69).

In sum, Medina was charged with and convicted tdlony marijuanarafficking

offense. There is no error in this portion of the R&R, and Judge Lehrburger’'smecalation
concerning Medina’s marijuana trafficking convictioard the Section 924(c) conviction that is

predicated on the marijuana trafficking conviction — will be adopted.

B. Medina’'s Attempt to Re-Litigate Claims Rejected in HisDirect Appeal

“It is well established that & 2255 petition cannot be used to relitigate questions

which were raised and considered on direct appéahited Statesv. Sanin 252 F.3d 79, 83 (2d

Cir. 2001) (citation and quotation marks omitted).
In his petition, Medina raises two claims that were considered and rejectezl by th

Second Circuit in his direct appeal: (1) that his Section 924(c) conviction caamdt lsecause

2 Judge Lehrburger notes that {the Government’s evidence of felony marijuana distribution
under Section 841(b)(1)(d) was overwhelming” (R&R, 18 Civ. 734 (Dkt. No. 18) aad)(2)
Medina “elicifed] [no] evidence at trial supporting the application of Section 841(b)(4)’s
mitigation exception, and the record reflects no basis for the applicatioa ex¢kption in light
of [Medinds] conduct.” (Id.at22) Medina suggests that these findings contrav&pprendi v.
New Jersey530 U.S. 466 (2000) (Obj., 18 Civ. 734 (Dkt. No. 21) at 2) They do not. Judge
Lehrburger’s findings are premised on the evidence that was presented sgdraab( R&R,

18 Civ. 734 (Dkt. No. 18) at 222), and these findings@sent no Apprendssue.

11



the Government could not prosecute him for two 18 U.S.C. § 924 charges, here, Section 924(c)
and Section 924¢(j); and (2) this Court improperly sentenced him on the basis of acquitted
conduct. (R&R, 18 Civ. 734 (Dkt. No. 18) at 28gealsoPet, 18 Civ. 734 (Dkt. No. 2) at 6, 8)
Judge Lehrburger concludes that because these claims were considered and rejected by the
Second Circuit, they cannot be reasserted in an action for habeas(téliaf.24-26 (citing

Medina, 642 F. App’x at 60-62Jnited State v. Tenzer, 213 F.3d 34, 39 (2d Cir. 20QD)

In his objections, Medina contends that these two claims do not “constitute re-
litigation.” (Obj., 18 Civ. 734 (Dkt. No. 21) at 3\ccording to Medinaiit is appropriate to re
evaluate the ‘brandishing enhancement’ giftbat] the Second Circuit ruled that . . . . ‘any error
in the district court’s decision was harmless,’[but] this matter was not harmless " (Id.

(quotingMeding 642 F. App’x at 62)) Medina also argues that it“i@ppropriate to revaluate

the ‘cocaine enhancement’ in light of the ancient doctrine of res judicat@tate accipitur.”
(Id. (citation and quotation marks omitted))

Because Medina’sbjectiors parrot arguments nda in thePetition this Court
reviews Judge Lehrburger's recommendation on these goimtkear error DiPilato, 662 F.
Supp. 2d. at 339-40. Th@ourt findsno error in the R&R’s analysis, and will adopt the R&R’s
recommendationBecause Medina segko relitigate arguments that were raised and rejected on
direct appeal, these arguments provide no basis for granting habeasSatigf.252 F.3d at

833

3 To the extenthat Medina argues that he was harmed by counsel’s failure to gssgutlicial
spillover” (Obj, 18 Civ. 734 (Dkt. No. 21) at Pet, 18 Civ. 734 (Dkt. No. 2) at 6), there is no
error in the R&R'’s reasoninifpat the Second Circuit considered this isgienthe Circuit’s
observations regarding multiple 18 U.S.C. § 924 chaagekjts conclusiothat any potential
error was harmless. (R&R8 Civ. 734 (Dkt. No. 18) at 24-25, 3flt{ng Medina, 642 F. App’x

at 60)) As Judge Lehrburger notegt]'he prohibition against multiple Section 924(c) charges is

12




C. Ineffective Assistance of Counsel

The Petition raisgethree ineffective assistance of counsel claidsdge
Lehrburger rejects all three claim@R&R, 18 Civ. 734 (Dkt. No. 18) at 27 (citing Pet., 18 Civ.
734 (Dkt. No. 2) at 9))

In his objections, Medina contends thtze¢ R&R“unduly mischaracterizedis]
challenge to counsel’s ineffectiveness with respect to the marijuana dhasgating: it would
be ‘baseless’ for counsel to challenge the indictment and the Government’sHelraimg
evidence’ at trial.” (Obj.18 Civ. 734(Dkt. No. 21) at 4 (quoting R&R, 18 Civ. 734 (Dkt. No.
18) at 28)) According to Medina, Judge Lehrburger “convolutes when Msp@tifies counsel
was ineffective,” namely, “after the jury’s verdict.”ld. (quoting Reply Br., 18 Civ. 734 (Dkt.
No. 15) at J) The Court understands Medina to be arguing that his lawyer was ineffective at
sentencing. I€.)

Judge Lehrburger did not “convolute” Medina’s arguments concerning ineffective
assistance of counsel. To the contramg, R&R quogs asignificantportion of the Petition (See
R&R, 18 Civ. 734 (Dkt. No. 18) at 27) In any event, whether Medina’s complaints about
counsel are understood to concefial, sentencingor appel, they are meritless

Medina contends that “trial counsel wasffective for . . . not objecting to the
sentencing court’s classification of Count One (Marijuana) as a felonysvamrsisdemeanor.”
(Pet. (Dkt. No. 2) at 9) Judge Lehrburger fittlst this claim fails both prongs 8trickland v.
Washington, 646 U.S. 668 (1984), which require a petitioner to b@hdémonstrate that his

counsel’s performance fell below an objective standard of reasonablengss of prevailing

rooted in avoiding excessive punishmedating sentencing, not avoiding ‘prejudicsdillover’
at trial, as Meding claims” (ld. at 2425 (citing Medina, 642 F. App’x at 60))

13



professional normsnd (2) affirmatively prove prejudice arising from counselsgadly

deficient representation.(R&R, 18 Civ. 734 (Dkt. No 18) at 13 (quoti®@garrion v. Smith549

F.3d 583, 588 (2d Cir. 2008) (citation and quotation marks onitteeRalsoid. at 27)

As discussedbove,Section 841(b)(1)(D) is the baseline provision rfiagrijuana
distribution under Section 84and represents the default charge in an indictment where no
marijuana weight ispecified.” (d. at 27) Counsed’ “failure to press the argument that the
Indictment was improperly pled would have no legal foundation and therefore canndtitsns

deficientperformance.” If. (citing Forbes v. United States, 574 F.3d 101, 106 (2d Cir. 2009))

seealsoForbes 574 F.3d at 106 [F]ailure to include a meritless argument does not fall outside
the wide range of professional competent assistance[.]” (citation and qootetiks omitted))
Similarly, as it “would have made little sense fapiinsel] to pursue the argunighatMedina
gualified for the mitigating exception under Section 841(b)(4)” — due to the “overwigglmi

“contradict[ony]” “evidence” — counsel’s representati@itrial was likewisenot deficient.
(R&R, 18 Civ. 734 (Dkt. No. 18) at 28This Court finds no error in tieR&R’s reasoningwhich
applies with equal force at all stages of the case: pretrial, trial, sentesmothgppeal.
Similarly, as “any motion to dismiss Count One of the Indictment for the reaseddyg
Medinawould have been baseless,” Medmas not prejudiced by counsel’s representation.
(1d.)*

This Court agreethat thisineffective assistance of counsel claim fails both

prongs ofStrickland

4 The R&R islikewise correctn concludingthat the “®ction 924(c) charge was properly
connected to an underlying drug trafficking felony under Section 841(b)(1)(D), and [counsel's
purported failure to make a baseless argument to the contrary is not groundsaiforc ¢
ineffective assistance.” (R&R.8 Civ. 734 (Dkt. No. 18) &9 (citing Forbes, 574 F.3d at 106);
seealsoPet, 18 Civ. 734 (Dkt. No. 2) at 5, 9)

14



Medina also contends that his lawyer was ineffedtive(1) “not timely moving
before trial to dismiss Count Two . . . for lack of jurisdiction and failure te sta offense, nor
presenting argument on appeal that Petitioner was unduly harmed byigiedjspillover
(Pet, 18 Civ. 734 (Dkt. No. 2) at 9); and (2) failing “to plead estoppel, issue preclusion, and res
judicata pro veritate accipitur with respect to the use of ‘cocaine’ as retavashict” (d.) — in
other words, failing to object this Court’s consideration of acquitted conduct at sentencing.
(SeealsoR&R, 18 Civ. 734 (Dkt. No. 18) at 30As discussed above, these arguments were
considered and rejected by the Second Circuit and cannot serve as the basis foelebdas r
anyevent, counsel was not ineffective in failing to raise these claims, becaysedheeritless,
as the Second Circuit found. Medina, 642 F. App’x aséRalsoForbes, 574 F.3d at 108\s
such, tkere is no error in thR&R’s conclusion that Medina has not satisfied either prong of

Strickland

CONCLUSION

Judge Lehrburger’'s R&R is adoptedits entirety and Medina’s petition for a
writ of habeas corpus is denied.

BecausdPetitioner has not made a substantial showing ofi¢inéal of a
constitutional right, a certificate of appealability will not issue urd#et).S.C. § 2253This
Court certifies that under 28 U.S.C. § 1915(a)(3) any appeal from this Order would alo¢ibe t

in good faith, and therefora forma pauperistatus is denied for purposes of an appeal. The

Clerk of Court is directed to close this case.

SO ORDERED.
Copies mailed by Chambers. : Q /7 a
Dated:New York, New York OW?/ )
October 182020 Paul G. Gardephe

United States District Judge
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