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USDC-SDNY
DOCUMENT
UNITED STATES DISTRICT COURT ELECTRONICALLY EILED
SOUTHERN DISTRICT OF NEW YORK DOC#:
DATE FILED:
ANNAMARIE TROMBETTA,
Plaintiff, 18-CV-993(RA)
V. AMENDED MEMORANDUM
PINION RDER
NORB NOVOCIN etal. O ON&©O
Defendans.

RONNIE ABRAMS, United States District Judge:

In 2018,artist Annamarie Trombetta brought this suit against Norb Novocin, Marie Ngvocin
and Estate Auctions, Inc. (collectively, “the EAI Defendantslg@gaig thathey had advertised and
sold a lowquality painting that they falsely claimed Trombettd paintedyiolating Trombetta’s
copyright and causing harm to her reputation as an artist. In 2019, Trombetta amemcedplaint
to add claims against Williamepel and WorthPoint Corporation (collectively, “the Worthpoint
Defendants”)who she allegesontributed to this harm by-4@ostinginformation about the sale and
again misatibuting the painting to Trombetta. Before the Cawet several motions brought by the
Worthpoint Defendants. The Court herein addresses the Worthpoint Defemaatids’'to dismisgor
failure to effectuate proper servidayt concludes that it is withut jurisdiction to decide threminder

of the WorthpoinDefendants’ claims at this time
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BACKGROUND!?

After initially bringing this suit against only the EAl Defendamissarly December 2019
Trombetta sought leave of the court boesnd her compiat and addtlaims againstheWorthpoint
Defendants Dkt. 29. On December 16, 2019, Magistrate Judge Cave, to whom thiswzette
referred, ordered Trombetta to file a proposed amendegdlamt to be onsideedin conjunction with
the motion to amendDkt. 32 Pursuant to this order, Trombetta filed a “proposed amended
complaint—which included claims against both Worthpoint and Seipjoel January 17, 2020Dkt.
33. One month later, in response to a motion to dismiss filed by the EAI Defenidamtisetta filed a
document entitled “Plaintiff’s Response in Opposition to the Motionismi3s” Dkt. 36 Finding
that this second documerndntains the most comprehensive, complete, and cleansat of the
grounds on whicliTrombettalis seeking relief Judge Cave deemed the February 21 filing the
operative complaint, not the January 17 filing. Dkt. 40 at 2 Ju2lge Cave directed Trdetta to
serve the operative complainthat is, the document filed at docket entry-3@h the Worthpoint
Defendants Dkt. 40 at 14; Dkt. 43 at. 1Judge Cave ordered that service be completed by May 21,
2020, and informed Trombetta that if she requireditadtl time to effect serviceshe must filea
motion for additional time. Dkt. 43 at 1.

On May 13, 2020, Trombetta submitted an affidavit to the Court averring that stelizad
served both Seippel and Worthpoint with the amended compRkit 45 But in fact, thisattempt at
service had been ineffective. As Trombetta later ealed ged sheserved neither Seippel nor

Worthpoint with a properly signed and sealed summons, as mandd&kedeby of the-ederal Rulsof

1 The Court now recites only those facts and procedural history that isdelewant to the pending
motion to dismiss for improper process and failure to effect serviee.full factual background of
this case has been set forth in detafliombetta v. Novocj14 F. Supp. 3d 625, 628 (S.D.N.Y.
2019) and the March 19, 2020 decision of Magistrate Judge Cave, Dkt. 40.
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Civil Procedure SeeDkt. 87 at2.2 In a July 28, 2020 letter to the Court, Trombetta acknowletiged
failure to serve summoasupon either Worthpoint Defendaagssering that the COVID19 pandemic
hadrendered it impossible for her to obtain sumnesithat were properly signed asdaéd. Dkt. 87
at 2; Dkt. 100. She also blamed her own poor health and her unfamiliarity with the kv for
mistakes. Dkt. 113. Trombetta did not inform the court by May 21—or at any tina¢-she needed
additional time to complete service.

On June 29, 2020, the Worthpoint Defendants filed a motion to dismiss, alieggnglia,
that Trombetta had failed to properly serve eithefendant.Dkt. 61 at ~12 (seeking dismissal under
FederalRule of Qvil Procedurel2(b)(2), 12(b)(4), and 12(b)(5)).

On August 7, 2020-without leave of Cour=Trombetta made a second atpemt service
She obtained from the Clerk of Court signed and sealed suras@ms served them on the
Worthpoint Defendants, filing new affidavib$ service on September 11, 20Z8eeDkt. 105
(affidavit of service as toegppel); Dkt. 106 (affidavit of service as to WorthpoiadtDnce again,
however, this service of process was flaw&tde summonsgainstDefendant Sgpel misspelled the
Seippel's name, identifying him as Williamefpple. SeeDkt. 105. And the summons against
Defendant Worthpoint was issued on a form designated for FOB& cather than the form required
for use in general civil caseSeeDkt. 106 (“FOIA Summons 1H FornTy

On September 16, 2020, the Worthpoint Defendants filed a motion to quash the sesnmons

issual on August 7, 202@&lleging that it wasmproper under both the Court’s April 6 ruling (which

2 The May 2020 attempteskrvice was flawed in other ways as well. Trombetta déterthpoint with
the inoperativecomplaintfiled at docket entry 33, rather than the operativeatrm®cket entry 36. Dkt.
87 at 2. Moreover, ®ippel asserts that he was not personally seangai ocumentat this time. See
Seippel Decl. at { 8.
3 Trombettaalso claims that she sought a veaiof service from the Worthpoint Defendartst they
declined to granit. Dkt 100.
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required service to be effected by May 21, 26t Federal Rule of Civil Procedurdwihich
required service to be effected within ninety days of the filinthefcomplaint Dkt. 107.

On September 21, 2020—again without leave of Court—Trombetta procured a third set of
summones On September 25, 2020, she filechation to extend time to serve the Worthpoint
Defendants. Dkt. 111. That motion was denied without prejudice pemsmigtion of the instant
motion. Dkt. 112.

LEGAL STANDARD

Rule12(b)(4) authorizes dismesfor insufficient process, while Rule 13(5) allows a court
to dismiss an action for insufficient service of @es “[T] he plaintiff bears the burden of
establishing that service was sufficigii€han v. Khan360 F. App’x 202, 203 (2d Cir. 2010), or that
she ‘hadgood caus@ not timely serving the defendaitAlG Managed Mkt. Neutral Fund v. Askin
Capital Mgmt., L.R, 197 F.R.D. 104, 108 (S.D.N.Y. 2000n consideringa motion to
dismisspursuant tdrule12(b)(4) orl2(b)(5), a court may look beyond the pleadinggltiding to
affidavits and supporting materidlsAdvanced Access Content Sys. Licensing Adm'r, LLC v, Shen
2018 U.S. Dist. LEXIS 169603, *6 (citingende v. Milestone Tech., In@69 F. Supp. 2d 246, 251
(S.D.N.Y. 2003))

DISCUSSION
.  Maotion to Dismiss for Improper Processand Service of Process

Federal Rule of Civil Procedure 4 governs sumras@asd their service. Though courts grant
pro se plaintiffs “special solicitudetiogan v. Fischer738 F.3d 509, 515 (20ir. 2013) pro se
plaintiffs are noexcused from these requirementeilleur v. Strong 682 F.3d 56, 6163. (2d. Cir.
2012. Summonss must “be signed by the clerk” and “bear the court’s seal.” Fed. R. Civ. P.Al(a).
separate summons must be issued for each individual defendant. GedHR 4(b). The plaintiff
must serve &h defendanh a manner consistent with the requirements of Rule 4(e) (if the deftenda
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is an individual within the United States) or Rule 4(h) (if the ded@hd a domestic corporation)
Fed. R. Civ. P. 4(bJ)c If the plaintiff fails to serve a defendant within 90 days lofdi the complaint,
the action must be dismissed without prejudice unless the plaintiff slymed tause.” Fed. R. Civ.
P.4(m). The Second Circuit, however, has held thasttrict couts have discretion to grant
extensions, and may do so even in the absence of good’cMeseur v. Strong682 F.3d 56, 61 (2d
Cir. 2012).

Trombetta asserts thsite failed to effect proper service on the Worthpoint Defendants for
several reasons, ilucling the Clerk’s Officis pandemierelated closure, her own poor health, and her
unfamiliarity with the law. Dkt. 113; Dkt. 87 at 2. She provides no explanaticimétypographical
errors on the 8ppel summonsbut blames her improper uséa FOIAsummons on her lack of legal
knowledge. Dkt. 111.

Without deciding whether these circumstances amount to good cauSeuthevill grant
Trombetta aixty day extension to both obtain correct sumnasfisom the Clerk of Court and
properly serve both dhe Worthpoint Defendant$SeeMeilleur, 682 F.3d at 61. Service must be
completed no later thalanuary 21, 2021 and failure to effect proper service on each of the Worthpoint
Defendants byanuary 21, 202Will result in dismissal under eith&ederal Rule of Civil Procedure
12(b)(4) or 12(b)(5).No further extensions will be granted. Trombetta islsoadvised tensurehat
the summonres she obtains are correct, signed, and properly sealed, for the Court \gillenbier
another opportunity tdo so*

[I. All Other Claims
“Before a federal court may exercise personal jictissh over a defendant, the procedural

requirement of service of summons must be satisfi@mni Capital Intl, Ltd. v. Rudolf Wolff & Co.

4 Given that the Court now orders that the summsagainst Worthpoint ande®pel be reissuedhe
Worthpoint Defendantshotion to quash, Dkt. 108, is denied as moot.
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484 U.S. 97, 104 (19873ee als Mississippi Publ'g. Corp. v. Murphreg826 U.S. 438, 444—45 (1946
(noting that propeissuance and service of a summons is the mechéhigmhich a court having
venue and jurisdiction [over] the subject matter of the suit asseddigiion over the person of the
partyserved). The Court thus concludes that it is without jurisdiction to dettideemainder of the
Worthpoint Defendants’ claims, including that Trombetta has failechte stclaim upon which relief
can be grantt The Court will decide thesgsuesif and whenserviceof processas beemproperly
executed.If Trombetta fails to properly effectuate serviceéhin thesixty day extension she has been
grantedthe action will be dismisseds to the Worthpoint Defendants.
CONCLUSION

For the foregoing reasonie Court DENIES the motion to dismiss under Rule 12(b)(2),
12(b)(4), or 12(b)(5), DENIES the motion to quash summonsG&RWNTSTrombetta asixty day
extension to serve process.

The Clerk of Court is respectfully directed to terminate the motioroek& Number 10&nd

toreissuethe summonso that Plaintiffmay have an opportunity to propedgrvethe Worthpoint

Defendans.
SO ORDERED.
Dated: November 2, 2020 v7
New York, New York {j C/
JC

RONNIEABRAMS
United States District Judge



