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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

REYNALDO ROSADQ

Plaintiff,
18-CV-1190(JPO)
_V_
OPINION AND ORDER

COMMISSIONER OF SOCIAL
SECURITY,
Defendant.

J. PAUL OETKEN, District Judge:

Pursuant to 42 U.S.C. § 405(g)aintiff Reynaldo Rosado, proceedipg se challenges
the final decision of the Commissioner of Social Security denyim@pplication for disabtly
insurance benefits(Dkt. No. 2.) The Commissioner has filed a motion for judgment on the
pleadings (Dkt. Nos. 11-12), and Rosado has not opposed that motion. For thethedsons
follow, the Commissioner’snotion for judgment on the pleadinggranted
l. Background

Plaintiff Reynaldo Rosadis 67 years old (Admin. Transcript(“Tr.”) at 251.) He
completed school through the ninth grad@r. at256) He most recently worked from 2003 to
August 2011asa union organizer for retail and department steoekers (Id.; Tr. at 133,

After he stopped working, Rosado applied for disability insurance benefits dueptoaysn
stemming from his diabetes, a heart condition, high blood pressure, high cholesterol, and bone
spurs in both of his fee{(Tr. at255.) In connection with tis application Rosado submitted a
“Function Report” (Tr. at 268—78) in whidte describethis regular activities as including

attending churchiweekly (Tr. at 273), attendirgpcial gatheringbimonthly {d.), driving or

! Citations to theddministrativeTranscript refer to the consecutively paginated Certified
Administrative Record filed under seal at Docket Numbers 9 through 9-3.
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walking his dog daily (Tr. at 271), preparing his breakfast and Idath(Tr. at 270), and
shoppingweekly(Tr. at 272).

On October 22, 2013, Rosadgacial securitypenefits application wasitially denied.
(Tr. at 167-72.) Rosadbenrequested a hearing before/&dministrative Law Judgé'ALJ")
to contest that denial (Tr. at 173—74), andd.J hearing was held oRebruary 24, 2016¢ée
generallyTr. at 114-44). Rosadeas represented by counsel at the hearing.afTr14, 116.)
At the hearing, Rosado explained that he experienced shortness of breath whenuwpaitairg
andwould grow tired if he did “a lot of walking.” (Tr. at 122.) Rosado attributed the
termination of his employment as a union organizéhése and othesymptoms caused by his
deteriorating health(Tr. at 118-19.) A vocational expe(tVE”) also testified at Rosado’s ALJ
hearing (See, e.g.Tr. at 131-32see alsdir. at 324 (VE’s resumg) The VE explained that
Rosado’astwork as a union organizer could fairly be classified amembership solicitdr
job as defined in th®.S. Department of Labor’'®ictionary of Occupational Titlesand that this
work entailed a “light” level of exertidrthat could requirdifting up to n pounds and walking
and/or standing approximately four hodrgTr. at 134—36.)

On August 10, 2016, the ALJ denied Rosado’s application for disability insurance
benefits. (Tr. at ~17.) The ALJ found that Rosado had severe impairments in the form of

“diabetes mellitus, history of coronary artery disease, heel spur syndrame:plantar

2 Social Security Administration regulations define “[llighttkdas] involv[ing] lifting
no more than 20 pounds at a time with frequent lifting or carrying of objects weighitog10
pounds. Even though the weight lifted may be very little, a job is in this category when it
requires a good deal of walking or standing.” 20 C.F.R. 8§ 404.1567(b).

3 To the extent these particular walking and standing requirements deviatetiérom t
Dictionary of Occupational Titlés description of thembership solicitérwork, the VE
explained that those departures were “based [therVE’s] knowledge of the job (Tr. at
136.)



fasciitis” but that Rosado had naipairment or combination of impairments that meets or
medically equals the severitgecessary to render hiper sedisabled without further analysis
pursuant to 20 C.F.R. § 404.1520(a)(4)(iii)). (Tr. at IheALJ thenconcluded “[after careful
consideration of the entire record.that[Rosado]ha[d] the residual functional capacity to
perform the full rangefdight work as defined in 20 CFR 404.1567{(b)Tr. at 13)
Accordingly, the ALJ determinethat Rosado maintained the capacity to perform his past work
as a union organizer. (Tr. at 16-17.) On the basis of this finding, the ALJ concluded that
Rosaddhadnot been under a disability from the time he stopped working thithegime of the
ALJ’s decision. (Tr. at17.)

After theSocial Security Administration’8ppeals Council denied Rosado’s request for
review of the ALJ’s decisiofilr. at 1), Rosado filed this suit oRebruary9, 2018 (Dkt. No. 2).
On July 12, 2018, the Commissioner moved for judgment on the pleadings. (Dkt. No. 11.)
Rosado’s time in which to oppose the Commissioner’s motion or to cross-move for judgment on
the pleadings has lapsedsegDkt. Nos. 13-17.) The Court is now prepared to rule on the
Commissioner’s motion.
. Legal Standards

A. Standard of Review

“A district court may set aside the Commissioner’s determination that a claimant is not
disabled only if the factual findings are not supported by ‘substantial evidentgherecision
is based on legal errorShaw v. Chater221 F.3d 126, 131 (2d Cir. 2000) (quoting 42 U.S.C.
8 405(g)). “Substantial evidence is ‘more than a mere scintilla. It means such relevanmaevid
as a reasonable mind might accept as adequate to support a concliBoadl v. Apfell34
F.3d 496, 501 (2d Cir. 1998) (quotiRychardson v. Peralegl02 U.S. 389, 401 (1971)). A

courtmay not substitute its judgment for the Commissioner’s “even if it might justifiably hav



reached a different result uponi@ novareview.” DeJesus v. Astr@62 F. Supp. 2d 673, 683
(S.D.N.Y. 2011) (quotingones v. Sullivarf49 F.2d 57, 59 (2d Cir. 1991)This is because
“substantial evidence” is “a very deferential standard of reviewen more so than theléarly
erroneous’ standard.Brault v. Soc. Sec. Admin., Comn883 F.3d 443, 448 (2d Cir. 2012) (per
curiam). Under this “very deferential” substantievidence standard, this Court may reject the
ALJ’s view of the facts “only if a reasonable factfinder would have to cdeahtherwise.”ld.
(emphasis omitted) (second quotM@rren v. Shalala29 F.3d 1287, 1290 (8th Cir. 1994)).

Becausdrosado is proceedimgo se the Court will “read his supporting papers
liberally, and will interpret them to raise the strongest arguments that thessstidggurgos v.
Hopkins 14 F.3d 787, 790 (2d Cir. 1994).

B. Framework for Disability Claims

To establish a disability under tB®cial Security Agta claimant must demonstrates
relevant herean “inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairmehiciv can be expected to result in death
or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. 823(d)(1)(A). The disability at issue must be “of such severity that [the
claimant] is not only unable to do his previous work but cannot, considering his age, education,
and work experience, engage in any other kind of substantial gainful work whithiextse
national economy.ld. 8 423(d)(2)(A).

The Social Security Administration employs a fstep procedure to analyze disability
determinations. The Commissioner considers whether: (1) the claimaneistijuengaged in
substantial gainful activity; (2) the claimant has a “severe” impairment eedehthe Social
Security Administration’s regulations; (3) the claimant has an impairment thext sedisabling

under the regulation$4) the claimant haheresidual functional capacity (“RFCtp perform



her past work; and (5) there is other work the claimant could perfRosa v. Callahanl68
F.3d 72, 77 (2d Cir. 19993ge als®0 C.F.R. § 404.1528)(4) The claimant bears the burden
of proof at the first four steps; the Commissioner bears the burden at thégmdResa 168
F.3d at 77.In conductinga disabilityanalysis, the All has an affirmative duty to “develop the
record.” Swiantek v. Comm’r of Soc. Seg88 F. App’x 82, 84 (2d Cir. 2015) (citirRyatts v.
Chater 94 F.3d 34, 37 (2d Cir. 1996)).

[1. Discussion

In briefing the instant motionhé Commissionenasthoroughly eplicated the medical

record on which the ALJ based Hilsdings regardingrosado’s impairments and RFC. (Dkt.

No. 12at3-13) The Commissioner contends that this record demonstrates tihdtxise

findings are supported by substantial evidence. (Dkt. No. 12 at 15-25.) Having conducted an
independent review of all of this evidence, the Court agrees.

To begin with, the Court concludes that the ALJ’s finding that Rosado had an RFC that
would permit him to engage in light work was supported by substantial evidence. Fongne thi
the record’s clinical and diagnostic evidence supports the Als¥sssment dlosado’s
conditions and symptoms as insufficiently severe to render him incapable of pegftight
work. (SeeTr. at 13—-14.)Indeed extensiveobjective testing of Rosado’s conditions and
symptomsconsistently produced normal result§eé, e.g.Tr. at 431 (June 2010
echocardiogram revealing “normal” results®2 (October 2011 report describing Rosado’s
regular physical activity anidck of synptoms); 595 (October 2011 negative stress test); 596
(January 2013 echocardiogram revealing “normal” resdl&l);(September 2013 medical report
describing Rosado’s normal gait, ability to sqaai] “regular” hearthythm); 551 (June 2014
echocardiogramevealing “normal” results636—38 (April 2015 report indicatirgpme

narrowing of the valves in Rosado’s heart being unable to “definitely determine[]” the cause



of Rosado’s symptoms); 621 (March 2016 echocardiogram finding normal ventricular
functioning and naignificantvavular abnormalities); 62223 (March 2016 negative stress
test).) Givenall of this evidence, the Court cannot slagtthe ALJ lacked a basis fdinding
that Rosado’Sstatements concerning the intensity, persistence andrgretfects of [his]
symptom3$ were “not entirely consistent with the medical evidencein the record.” (Tr. at
13.)

For another thing, as persuasively explained by the Commissioner in briefingtdoa
motion, the medical opinion evidence in the record supports the ALJ’s finding as to Rosado’s
RFC. (SeeDkt. No. 12 at 17-24.) The ALJ afforded “significant weight” to the opinions of two
medical experts who concluded that Rosado remained capable of light work. (Tr. at 15-16.)
And perhaps moranportantlyfor purposes of this appeal, the Court agrees with the
Commissioner that the ALJ did not err in affording minimal or no weight to a number of
opinionsfrom Rosado’s treating physiciansSgeDkt. No. 12 at 20-24.)

To be assignesdignificantweight, a medical opinion from a treating source must be
“well-supported by medically acceptable clinical and laboratory diagnodticigees and
[cannot be] inconsistent with the other substantial evidence in [the] case releotgbdre v.
Astrue 566 F.3d 303, 307 (2d Cir. 200@er curiam)second alteration in original) (quoting 20
C.F.R. 8 404.1527}§¢2)). None of the opinions assignetdnimal or no weight by the ALJ
satisfied this standard-or exampleDr. David Blum, who opined that Rosado beeafatigued
after walking just one flight of stairs or five blockg. at 458), offered nolinical or diagnostic
basis for that conclusion, and his conclusion was contradicted by his own finding of “no
abnormalities on [Rosado’s] examd ), as well byotherobjective medical evidence in the

record(see, e.g.Tr. at 504, 595, (negative stress testS§jmilarly, the ALJ assigned little



weight to somepinionsof Dr. RajeevSindhwani (Tr. at 15), who opined that that Rosado could
“never” balance himselbr climb stairs or rampgIr. at531). The ALJ properly did so. These
opinions verecontradictedy Plaintiff’'s own testimony regarding his ability¢bmb stairs,
albeit with shortness of breath. (Tr. at )2Rloreover, Dr. Sindhwani’s opiniongerealso
contradictedby Dr. Sindhwani’s own treatment notes and some of his other opinions. (Tr. at 504
(indicating that Rosado could walk on treadmill for six minutes without is588)(opining that
Rosado was capable of completing daily activities sisctiavel and climbintpa few steps at a
reasonable pace with the use of a single hand.jalFinally, the ALJ had an adequate basis for
discounting the opinions of Rosado’s treating podiatrist Dr. R&erer, whowithoutstating
the basidor his view, opined that Rosado wastirely incapable ofontinuously standing or
using both feeinore than occasionallgeeTr. at 604—610), and Rosado’s treating cardiologist
Dr. Keller, who opined that Rosado could “never” climb or squat (Tr. at. 6A8ain, both of
these opinions areontradictedby, among other things, Rosado’s own testimony describing his
ability to walk his dog analimb stairs and medicaécordsdescribing Rosado’s ability to squat.
(See, e.qg.Tr. at 122, 271, 461.)

“[T]he opinion of the treating physician is not [to B#brded controlling weighivhere
.. . the treating physician issued opinions that are not consistent with other salbstatdgnce
in the record.”Domm v. Colvin579 F. App’x 27, 28 (2d Cir. 2014pmission in original)
(quotingHalloran v. Barnhart,362 F.3d 28, 322d Cir.2004)(per curiam); see alsaCarvey v.
Astrue 380 F. App’x 50, 52 (2d Cir. 201Qaffirming rejection oftreating physician’s opinion
regardingclaimant’stotal inability to lift where physician’séwn statements|idi] not
consistently conclude thitlaimant][could notlengage in any lifting at dland the record

disclosed “other medical opinions also at odds with a conclusiofctasbhant]was precluded



from any lifting’). Here,the ALJpermissiblydiscounted medical opinion evidence from
Rosado’s treating physicians on the grounds that those opinions &tkeeéar clinical and
diagnosticevidentiary basiand were contradicted by other opinions in the record and by
Rosaa’s own testimony. (Trat14—-16.) Havingpermissibly assigned minimal weighttteese
opinions, the remaining evidence in the record provided substantial evidence to support the
ALJ’s assessment &osado’s RFC asicluding the ability “toperform the @ll range of light

work as defined in 20 CFR 404.1567(b)Tr. at 13.)

Given that theALJ did noterrin concluding that Rosado’s RRlowed him to perform
light work, the ALJalso did not err in concluding that Rosado remained capable of performing
his most recent work of union organizée ALJ determined th&osado’past work as a
union organizer wafairly classified asmembership solicitdrwithin the meaning athe
Department of Labor'®ictionary of Occupational Titlesand that this position could be
performed by someone with an RFC of light wo(Kr. at 16-17.) The ALJ based this
conclusion on the qualified and unobjectedestimonyof a VE who described the nature and
physical and mental requirements‘membership solicitdrwork. (Tr. at 17;see alsalr. at
134-36 (VE testifying that someone capable of performing light work would be eagfabl
performingmembership solicitowork).) The VE’s testimony was consistent with the
Department of Labor'®ictionary of Occupational Titlés definition and description of
membership solicitgra definition that confirms that the job requires only “light workée

Dictionary of Occupational Title93.357-022, 1991 WL 672580And the Second Circuit has

4 To the extent the VE’s testimony conflicted with Dietionary of Occupational Titles
because the VE testified tHabsado’s past work would have required only four hours of
standing or walking per dathe VE explained-at the ALJ’s prompting—that this deviation was
based on the VE's “knowledge of the job.” (Tr. at 135-36.) By obtaining that explanation, the
ALJ satisfied the Commissiorigrobligation to “obtain a reasonable explanatidor any . . .



permitted ALJs to rely on VE answers to hypothetical questions baseclamants properly
assessed REGSee, e.gSalimini v. Comm’r of Soc. Se871 F. App’x 109, 114 (2d Cir. 2010)
(“Because we find no error in the ALJ’'s RFC assessment, we likewise corttitidieet ALJ did
not errin posing a hypothetical question to the vocational expert that was based on that
assessment.”)The VE's testimonyhus provided substantial evidence sufficient to support the
ALJ’s conclusion that “comparing [Rosado’s RR@}h thephysical and mentalesinands of [his
past]work” demonstrated that Rosado remained “ableeidorm|[that work]as actually and
generally performed. (Tr. at 17.) This conclusion provided a vakdal basis for denying
Rosado’s application for social security benef®e20 C.F.R. § 404.1528)(4)(iv) (“If you
can still do your past relevant work, we will find that you are not disdpled.
V.  Conclusion

For the foregoing reasortbe Commissioner’smotion for judgment on the pleadinigs
GRANTED. The Clerk of Court iglirected to close theation at Docket Number 11 and to
close this case

SO ORDERED.
Dated:May 6, 2019

New York, New York /%M

V J. PAUL OETKEN o
United States District Judge
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conflict between th®ictionary [of Occupational Titlgsand[the VE’s] testimony” Lockwood v.
Comnr of Soc. Sec. Admin914 F.3d 87, 92 (2d Cir. 2019) (quoting SSR 00-4p, 2000 WL
1898704, at *2 (Dec. 4, 2000)), and thtise Court concludesat any conflict between [the
VE’s] testimony and thfDictionary of Occupational Titlgsloes not provide a basis for
remand,”Inoa v. Berryhil| No. 18 Civ. 1632019 WL 1407487at *5 (S.D.N.Y. Mar. 28, 2019).
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